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1863. 

SMITH  t;.  LEVEAUX.  ^^^^ 

Nod.  9. 

HIS  was  an  appeal  by  the  Defendants  from  a  decree    Before  The 
of  Vice-Chancellor  Wood,  directing  an  account.  *^ticb8."*" 

A  trading  firm 

The  Defendants,  who  carried  on  business  as  wine  •g*'®^^  *°  P^® 

to  an  agent  a 

merchants  in  copartnership,  entered  into  an  arrangement  commission  on 

with  the  PlaintiflF,  that  he  should  travel  over  a  con-  by*^i'[;;,t^^^^^ 

siderable  district  in  England^  to  solicit  orders  for  Hun-  a  commission 

garian  wines  and  spirits,  on  the  terms  that  he  was  to  f^te  on  orders 

receive  a  commission  upon  all  orders  obtained  by  him,  pot  obtained 
,  , .  :  ,  ,  ,      ,      T^  ^       ^>y  bim,  but 

or  through  his  connection,  and  executed  by  the  Defen-  given  by  per- 

dants,  for  wines  and  spiriU.  ?°'^^*!*'u^*^ 

'  ^  duced  by  him. 

Held,  that  the 

No  formal  agreement  was  ever  drawn  up,  but  the  ^a^t  that  the 
,._,_,.     .^  _  .  .         ,        agent  must  m 

terms  on  which  the  Plaintiff  for  some  time  continued  to  general  be  ig- 

act  as  traveller  to  the  Defendants  were  contained  in  a  norantof  the 

latter  class  of 
letter  orders  did  not 
entitle  him  to 
file  a  bill  against  his  principals  for  an  account  of  what  was  due  to  him  for  commission, 
but  that  his  remedy  was  at  law. 
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letter  addressed  to  the  PlaintiiFby  a  member  of  the  De- 
fendants' firm,  dated  the  23rd  o{  July,  1860,  which  was 
in  part  as  follows :  — 

''  As  regards  the  commission,  I  am  most  anxious  that 
it  should  be  as  remunerative  as  possible,  consistently 
with  the  successful  working  out  of  the  business.  To 
keep  at  our  present  prices  in  brandy,  port,  sherry,  &c.,  I 
find  it  will  not  suit  to  allow  a  higher  commission  than 
the  following,  and  particularly  as  I  have  had  to  give  up 
a  highly  profitable  portion  of  our  business,  so  that  I 
might  have  time  to  travel  exclusively  in  the  Hungarian 
wine  trade.  On  all  business  done  by  yourself,  either  in 
London  or  your  district,  seven-and-a-half  per  cent, 
where  our  full  prices  and  shipping  arrangements  are 
adhered  to,  and,  of  course,  only  on  good  debts,  and  an 
allowance  of  three-and-a-half  per  cent,  on  all  orders 
received  from  your  friends  first  introduced  by  you;  so 
long  as  you  continue  to  exert  yourself  in  the  working 
out  of  the  business,  and  are  engaged  in  the  selling  of  our 
Hungarian  wines  and  spirits,  but  of  course  we  could  not 
bind  ourselves  in  perpetuity  to  such  an  allowance,  as  you 
might  cease  to  represent  these  interests,  and  then,  of 
course,  the  allowance  would  cease  at  the  same  time. 
Such  a  contingency  I  hope^  however,  is  not  likely  to 
occur." 


The  Plaintiff  replied,  accepting  these  terms.  A  few 
weeks  afterwards,  an  agreement  was  come  to,  modifying 
these  terms.  The  precise  extent  of  the  modification 
was  in  dispute,  but,  according  to  the  statements  of  the 
bill,  it  did  not  alter  the  main  features  of  the  agreement, 
that  the  Plaintiff  should  receive  a  commission  at  seven- 
and-a-half  per  cent,  on  orders  obtained  by  himself,  and 
at  three-and-a-half  per  cent,  upon  orders  not  obtained 
by  himself,  but  coming  from  persons  originally  intro- 
duced by  him^ 

In 
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In  September,  1861,  the  Plaintiff  ceased  to  travel  for        1863. 
the  Defendants,  and  in  January,  1862,  filed  his  bill  for 
an  account  and  payment  of  what  was  due  to  him  from 
the  Defendants  in  respect  of  his  commission. 

The  Vice-Chancellor  Sir  William  Page  Wood  held, 
that  the  case  did  not  fall  within  the  general  rule,  that  an 
agent  cannot  maintain  a  suit  against  his  principal  for  an 
account,  inasmuch  as  here  the  Defendants  had  agreed  to 
pay  the  Plaintiff  three-and-a-half  per  cent,  on  orders  not 
coming  through  the  Plaintiff,  but  coming  from  persons 
originally  introduced  by  him,  of  which  orders  he  would 
in  general  not  know  anything.  On  this  ground,  his 
Honor  considered  the  bill  sustainable,  and  made  a  decree 
for  an  account  (a). 

The  Defendants,  who  had  by  their  answer  alleged 
that  the  bill  ought  not  to  have  been  filed,  and  that  the 
Plaintiff's  remedy  was  at  law,  appealed  from  this  decree. 

Mr.  Willcock  and  Mr.  Roxburgh  in  support  of  the 
decree. 

The  Defendants  took  upon  themselves  the  duty  of 
keeping  accounts;  and  this  created  a  confidential  rela- 
tion, which  gives  the  Plaintiff  a  title  to  relief  in  equity. 
The  amount  of  the  Plaintiff's  remuneration  depends 
upon  accounts  of  which  the  Plaintiff  could  not  know 
anything;  the  Defendants  were  therefore,  in  fact,  his 
agents  for  the  purpose  of  keeping  them.  The  case  is 
one  in  which  it  is  impossible  to  obtain  any  remedy  at 
law  without  the  assistance  of  a  Court  of  Equity,  and  is 
almost  identical  with  that  of  partnership.  The  prin- 
ciple laid  down  in  The  North  Eastern  Railway  Com- 
pany v.  Martin  (J),  supports  our  case. 

Mr. 
(«)  1  Etm.  Sf  Mill,  123.  (6)  2  PhilL  758,  762. 
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1863.  Mr.  Giffard  and  Mr.  Jessel  for  the  Defendants. 

Smith  "^^^  Vice-Chancellor  has  gone  on  the  principle  that 

V.  an  agent  may  maintain  a  bill  for  an  account  against  his 

l^EVBAUX.  ••11  !•  /»  .1  ''I* 

pnncipal,  wherever  discovery  from  the  pnncipal  is 
needed.  This  we  submit  is  not  law  ;  Phillips  v.  Phil- 
lips (a);  Padwick  V.  Stanley  (It),  There  is  no  mutual 
account  here ;  for  that  exists  only  where  each  party  has 
paid  and  received  on  account  of  the  other.  Foley  v. 
Hill(c)  disposes  of  the  argument  founded  on  the  fact 
that  is  was  the  duty  of  the  Defendants  to  keep  an 
account;  for  beyond  all  question  it  is  the  duty  of  a 
banker  to  keep  his  customer's  account :  yet  that  case 
decides  that  a  bill  by  the  customer  for  an  account  will 
not  lie.  Padwick  v.  Hurst  (d)  proceeds  on  the  same 
principle.  There  is  not  alleged  to  be  here  any  such 
complication  as  to  bring  the  case  within  the  exceptional 
class  of  cases  in  which  an  account  has  been  decreed  on 
that  ground.  The  case  here  is  one  of  contract,  not  of 
trust ;  and  if  this  decree  be  sustained,  it  is  difficult  to 
say  in  what  case  of  contract  a  bill  for  an  account  will 
not  lie.  The  Vice-Chancellor  in  fact  goes  on  the  prin- 
ciple, that  where  there  is  a  right  to  discovery  a  bill  for 
relief  will  lie. 

Mr.  Willcock  in  reply. 

The  Lord  Justice  Knight  Bruce. 

With  unaffected  deference  to  the  Vice-Chancellor  I 
must  say,  that,  as  it  seems  to  me,  this  bill  states  a  case 
for  an  action,  but  does  not  state  a  case  entitling  the 
Plaintiff  to  file  a  bill  in  equity.  It  appears  to  me  that 
the  case  stated  is  one  merely  of  legal  right,  and  that 
there  is  no  account  or  agency  within  the  rules  of  Courts 

•    of 

(a)  9  Hare,  471.  (c)  2  H.  of  L.  Cos.  28, 

(b)  Ibid.  627.  (^0  18  Beav.  576. 
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of  Equity.     The  bill,  in  my  judgment,  is  demurable,  and 
ought  now  to  be  dismissed. 

The  Lord  Justice  Turnbr. 

I  should  have  hesitated  before  giving  an  opinion  op- 
posed to  that  of  the  Vice-Chancellor  in  this  case,  had 
not  the  course  of  the  Court  as  to  matters  of  account 
been  more  than  once  under  my  consideration,  but  as  I 
have  repeatedly  considered  the  subject,  I  do  not  think 
that  any  advantage  would  arise  from  my  deferring  my 
judgment* 

It  has  not  been,  and  could  not  be,  contended  for  the 
Plaintiff  that  he  could  have  any  right  to  file  a  bill  for  an 
account,  except  on  the  ground  that  it  was  the  duty  of 
the  Defendant  to  keep  accounts  in  respect  of  the  orders 
obtained  from  his  (the  PlaintiflF's)  friends  and  con- 
nections. But  there  is  here  no  contract  on  the  part  of 
the  Defendant  to  keep  an  account  of  the  orders  so  ob- 
tained, assuming  that  such  a  contract  would  entitle  this 
Court  to  interfere,  on  which  I  give  no  opinion.  There 
is  here  no  more  than  a  contract  on  the  part  of  the  De- 
fendant to  pay  a  commission  on  such  orders,  and  if  such 
a  contract  gives  a  right  to  an  account  in  equity,  I  do  not 
see  where  the  jurisdiction  of  the  Court  in  matters  of 
account  is  to  stop.  If  this  bill  be  maintained,  it  seems 
to  me  to  follow  as  a  necessary  consequence,  that  every 
customer  of  every  banker  might  maintain  a  bill  against 
him  for  an  account,  which  is  directly  opposed  to  the 
principles  laid  down  by  the  House  of  Lords  in  Foley  v. 
Hill  {a).  There  are  not  in  the  present  case  any  mutual 
accounts,  nor  is  it  alleged  that  there  is  any  such  com- 
plication of  accounts  as  would  render  the  interference  of 
a  Court  of  Equity  necessary.  With  all  deference  to  the 
Vice-Chancellor,  I  am  of  opinion  that  this  bill  ought  to 
have  been  dismissed  with  costs. 

(a)  2HqfL.  Cas.  28. 


1863. 


1863, 
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SYKES  V.  SHEARD. 


25  Nov. 


Before  The     T^^S  was  an  appeal  by  the  Plaintiffs  from  an  order 
Lords  Jus-     -*•      of  the  Master  of  the 


the  Rolls,  dismissing  their  bill 


with  costs. 


TICE8. 

A  testator  de- 
vised his  real 
estate  to  trus- 
tees upon  trust 
to  sell  and  to 
hold  the  pro- 
ceeds upon 
trusts  for  his 
children  and 

their  issue,  sub-  not  be  made, 
ject  to  a  proviso 
that  no  sale 
should  be  made 
without  the 
consent  of  his 
sons  and 
daughters. 
The  testator 

left  seven  chil-  in  parcels,  by  public  auction  or  private  contract,  and  to 
dren,  one  of  i  .      i  .  .  i 

whom,  a  Convert  and  get  m  his  residuary  personal  estate,  or  con- 

daughter, 
afterwards 
died,  and  her 
husband  had 
become  abso- 
lutely entitled 
to  her  share. 
The  trustees, 
with  the  con- 
sent of  the  sur- 


The  bill  was  a  vendor's  bill  for  specific  performance, 
and  the  question  was,  whether  a  power  of  sale  under 
the  will  of  Edward  Sykes  was  capable  of  being  exer- 
cised, it  being  admitted,  that  if  not,  a  good  title  could 


Edward  Sykes,  by  will  dated  the  19th  of  September , 
1857,  gave  all  his  real  estate  and  his  residuary  personal 
estate  to  the  Plaintiffs,  their  heirs,  executors  and  admi- 
nistrators, upon  trust  to  sell  his  real  estate,  together  or 


tinue  it  in  its  present  state  of  investment,  and  to  invest  the 

moneys  arising  from  such  sale  and  conversion  in  manner 

therein  mentioned.     "  And  as  to  the  money  to  arise  as 

aforesaid,  and  the  stocks,  funds  and  securities  whereon 

the  same  shall  be  invested,  in  trust  for  my  sons  and 

daughters,   subject   to  the   trusts  hereafter  contained  ; 

viving  children  nevertheless  I  declare  that  no  sale  of  my  real  or  personal 

band°of^the"*"  estate,  or  any  part  thereof,  shall  be  made  without  the 

deceased  Consent  in  writing  of  my  sons  and  daughters  also  whether 

up"t1ie estate     Covert  or  sole;  and  that  my  said  trustees  or  trustee, 

for  sale.  Held,  with  such  consent  as  aforesaid,  shall  have  further  a  dis- 
that  the  ques-  .  /•  «  *    i  i 

tion,  whether    cretionary  poorer  to  postpone,  for  such  period  as  to  them 

an  ^^^cj^^j^       or  him  shall  seem  expedient,  the  conversion  or  getting 

made  without  in 

consent  of  all 

the  seven  sons  and  daughters,  was  too  doubtful  for  the  title  to  be  forced  upon  a  purchaser. 
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in  of  my  residuary  personal  estate."    The  testator  then        1863. 

proceeded  to  declare  that  the  unsold  real  estate  and  the 

outstanding  personal  estate  should  be  subject   to   the 

same  trusts  as  if  converted,  and  the  income  thereof  be 

deemed  income  for  the  purposes  of  the  trusts,  and  the 

real  estate  be  transmissible  as  personal  estate.     Then 

followed   directions   that   the  share   of  each   son   and 

daughter  should  be  held  in  trust  for  him  or  her  for  life, 

with  remainder  in  trust  for  his  or  her  issue  born  in  his 

or  her  lifetime  as  he  or  she   should  appoint,  and  in 

de&ult  of  appointment,  for  such  children  of  his  or  hers 

as  should  attain  twenty-one,  and  in  default  of  any  child 

of  such  son  or  daughter  attaining  that  age,  then  upon 

such  trusts  as  such  son  or   daughter  should  by   will 

appoint,  and  in  default  of  appointment,  for  his  or  her 

next  of  kin.    And  the  testator  empowered  his  trustees, 

notwithstanding  the  trust  for  sale,  in  their  discretion  or 

at  the  request  of  the  objects  beneficially  interested,  to 

allot  his  real  and  personal  estate,  or  any  part  or  parts 

thereof,  to  any  object  or  objects  of  the  trusts  thereinbefore 

contained  in  favor  of  his  children  and  issue,  in  full  or  in 

part  satisfaction  of  the  share  or  respective  shares  of  such 

object  or  objects  under  the  same  trusts,  according  to  the 

value  of  the  real  and  personal  estate  so  to  be  allotted, 

such  value  to  be  ascertained  in  manner  mentioned  in  the 

^ill. 

The  testator  died  in  1858,  leaving  seven  children  sur- 
viving him ;  all  of  whom  attained  twenty-one.  All  were 
Uving  at  the  time  of  the  institution  of  the  suit,  except 
Elizabeth  Newlove,  wife  of  the  Plaintiff  Richard  New- 
love,  She  had  died  in  1860,  having  made  a  will,  in 
exercise  of  her  power,  bequeathing  all  her  share  under 
her  father's  will  to  her  husband. 

The 
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The  Plaintiffs  in  1862,  with  the  consent  of  the  six 
surviving  children,  contracted  to  sell  part  of  the  real 
estate  to  the  Defendant,  who  refused  to  complete,  on  the 
ground,  that  after  the  death  of  Elizabeth  Newlove,  the 
trust  for  sale  could  not  be  exercised.  The  Plaintiffs, 
thereupon,  filed  their  bill  for  specific  performance,  which 
was  dismissed  with  costs  by  the  Master  of  the  Rolls. 

Mr.  Southgate  and  Mr.  Dickinson,  for  the  Plaintiffs, 
in  support  of  the  appeal. 

The  Master  of  the  Rolls  has  decided  that  the  consent 
required,  is  that  of  all  the  sons  and  daughters,  and  that 
the  death  of  one  renders  a  sale  impossible.  The  subject 
is  discussed  in  Sugden  on  Powers  (a).  The  cases  which 
are  relied  on  against  us  are  collected  in  the  same 
work  (6).  The  first  is  Danne  v.  Annas  (c),  but  there 
the  consent  of  a  single  person  was  required.  In  Atwaters 
V.  Birt  (rf),  the  persons  were  mentioned  by  name ;  and 
in  Sugden  on  Powers  {e)  it  is  considered  to  make  a 
material  difference  whether  they  are  mentioned  by  name 
or  by  a  general  description,  a  view  which  is  supported 
by  Vincent  v.  Lee  (/).  Lord  St.  Leonards  sums  up  the 
cases,  Sugden  on  Powers  (g),  and,  according  to  his  sum- 
mary, if  a  dry  common  law  power  had  been  given  to  the 
children  themselves  to  sell,  the  survivors  could  have 
exercised  it :  ^  fortiori  may  an  authority  to  consent  be 
exercised  by  the  survivors,  where  the  fee  is  vested  in 
trustees.  Mansell  v.  Mansell(h)  and  Green  v.  Oreen  (i) 
show  that  the  Court  will  not  be  over  strict  in  the  con- 
struction of  powers  of  consent.  As  to  the  personal 
estate,  the  decision  of  the  Master  of  the  Rolls  places  us 

in 

(a)  Fagt  126  (8M  ed.)  (/)  Co.  Litt.  113  a. 

(b)  Page  252.  (g)  Page  128  (8M  ed.) 

(c)  Ih/er,  219.  (A)   Wilm.  36. 

(d)  2  Cro.  Elix.  856.  (i)  2  Jo.  ^  Lat.  529. 
(f)  Page  126. 
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in  this  dilemma,  that  there  is  no  power  either  to  sell  or 
to  postpone  the  sale,  the  same  consent  being  required 
for  either  course.  A  probable  view  is,  that  the  testator's 
intention  was  to  make  each  child  the  protector  of  that 
child's  own  settled  share.  If  so,  the  object  is  attained, 
for  with  respect  to  the  share  of  the  deceased  daughter, 
that  is  vested  in  her  husband  absolutely,  and  he  concurs 
in  the  sale.  The  trustees,  clearly,  can  allot  in  specie, 
though  one  of  the  children  is  dead,  and  it  is  a  most  im- 
probable intention  to  be  ascribed  to  the  testator,  that  he 
intended  his  trustees  to  have  a  power  of  partition,  but 
not  a  power  of  sale.  [  The  Lord  Justice  Turner  : 
Might  he  not  intend  that  the  property  should  be  sold  if 
all  the  children  agreed  to  it,  but  that  if  all  did  not  agree 
to  a  sale  it  should  be  divided  in  specie  ?]  That  does 
not  agree  with  the  general  scope  of  the  will,  which 
points  to  a  sale  and  a  distribution  of  the  proceeds.  The 
trust  is  not  limited  to  the  lifetime  of  the  children ;  yet, 
according  to  the  view  of  the  Master  of  the  Rolls,  it 
cannot  be  executed  unless  they  are  all  alive.  This  view 
is  most  inconvenient,  and  one  not  to  be  adopted  without 
necessity ;  and  all  the  cases  in  any  way  bearing  on  the 
point  are  in  our  favor. 

Mr.   Selwyn  and  Mr.   T.  C.    Wright^  for  the  Re- 
spondents, were  not  called  upon. 


The  Lord  Justice  Knight  Bruce. 

Notwithstanding  the  case  of  Vincent  v.  Lee  {a\  I  am 
of  opinion,  that  this  title  b  much  too  doubtful  to  be 
forced  upon  a  purchaser. 

The 
(a)  Co.  Liu,  113  a. 
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The  Lord  Justice  Turner. 

This  case  turns  upon  the  construction  to  be  put  upon 
the  words  "  consent  in  writing  of  my  sons  and  daugh- 
ters." Even  if  we  were  clearly  of  opinion  that  after  the 
death  of  any  of  the  sons  or  daughters  the  consent  of  the 
survivors  would  satisfy  the  words,  we  could  not  feel  any 
reasonable  certainty  that  future  Judges  would  be  of  the 
same  opinion,  in  the  event  of  the  sale  being  hereafter 
impeached  by  any  of  the  persons  beneficially  interested. 


npHIS  was  a  motion  to  discharge  an  order  of  the 
Master  of  the  Rolls,  refusing  to  vary  his  Chief 
Clerk's  certificate,  allowing  a  claim  by  John  Dowries  as 
a  creditor  under  an  annuity  deed  against  the  estate  of 
Francis  Carttcright.     The  case  turned  upon  the  ques- 


THOMPSON  V.  CARTWRIGHT. 

25  Nov. 

Before  The 

Lords 
Justices. 

F.  C,  granted 
to  1>.  an  an- 
nuitjr  of  139/. 
for  n^e  years 

upon  lives,  and  ^^^^  whether  the  annuity  deed  required  inrolment. 
after  the  expi- 

five  years  an  By  an  indenture  dated  the  11th  of  March,  1828,  made 
l^f^^eter-  t^^w^^"  Francis  Cartwright  of  the  first  part,  Thomas 
minable  on  the  Cartwright  of  the  second  part,  Arthur  Downes  of  the 
r!c!  M wrcty  ^^^^^  P*""'  *"^  *^^^^  Howell  of  the  fourth  part,  reciting 
by  the  same  the  title  of  Thomas  Cartwright  to  the  fee  simple  of  a 
deed,  secured  .   ^ 

the  annuity  on  moiety 

freehold  land 

of  his  own,  covenanting  that  it  was  free  from  incumbrances.  The  land  was,  in  fact, 
subject  to  a  mortgage  to  M.  and  others;  its  rental,  apart  from  the  incumbrance,  was 
above  199/.,  but,  deducting  the  interest  of  the  mortgage,  was  between  199/.  and  139/. 
Af.,  who  was  a  solicitor,  acted  for  all  parties  in  the  preparation  of  the  annuity  deed, 
but  D,  had  no  actual  notice  of  the  incumbrance. 

Held  by  the  Lord  Justice  Knight  Bruce,  affirming  the  decision  of  the  Master  of 
the  Rolls,  the  Lord  Justice  Turner  doubting,  that  the  annuity  deed  did  not  require 
inrolment,  for  that  T,  C.  was  a  grantee  within  the  meaning  of  the  Act  53  Geo.  3, 
c.  141,  s.  10,  and  that  although  the  annuity  must  be  taken  to  be  of  the  larger  amount, 
D,  had  not,  within  the  meaning  of  the  Act,  «  notice*'  of  the  mortgage,  so  that  the 
yearly  value  of  the  land  was  sufficient. 


CASES  IN  CHANCERY.  1 1 

inoiety  of  certain  lands,  and  a  contract  for  sale  of  an  1863. 
annuity  by  Francis  Cartwright  to  Arthur  Dawnes, 
Francis  Cartwright  in  consideration  of  1,998/.  granted 
to  Arthur  Downes  an  annuity  of  139/.  17*.  for  five  years,  ^artwbioht. 
if  four  persons  named  or  any  of  them  should  so  long 
live,  and  from  the  end  of  the  five  years  an  annuity  of 
199/.  1&.  for  ninety-nine  years,  if  the  same  four  persons 
or  any  of  them  should  so  long  live.  Thomas  Cartwright 
by  the  same  deed  charged  his  moiety  of  the  above-men- 
tioned lands  with  the  payment  of  the  annuity,  and  cove- 
nanted that  the  moiety  was  free  from  incumbrances. 
This  deed  was  not  inrolled  under  the  Annuity  Act  (a). 

The  evidence  established  that  the  annual  value  of  the 
moiety  charged  with  the  annuity  slightly  exceeded  the 
annuity.  Thomas  Cartwright,  however,  had  in  February, 
1826,  mortgaged  this  moiety  in  fee  for  1,000/.,  so  that 
the  annual  value,  after  deducting  the  interest,  fell  con- 
siderably short  of  the  199/.  16*.,  though  it  exceeded 
139/.  17*.  The  mortgage  was  made  to  several  persons, 
of  whom  Montriou,  a  solicitor,  was  one.  Montriou 
acted  as  the  solicitor  both  of  Arthur  Downes  and  Thomas 
Cartwright  in  the  annuity  transaction,  but  there  was 
no  evidence  that  Arthur  Downes  had  any  actual  notice 
of  the  existence  of  the  mortgage. 

Thomas  Cartwright  died  in  1837.  Francis  Cartwright 
died  in  1863,  having  paid  the  annuity  of  139/.  17*.  until 
within  six  months  of  his  death.  An  order  having  been 
made  for  administration  of  his  estate,  the  personal  repre- 
sentative of  Arthur  Downes  claimed  to  prove  as  a  cre- 
ditor, some  of  the  cestuis  que  vie  named  in  the  annuity 
deed  being  still  living.  The  Plaintiff,  who  was  a  cre- 
ditor, opposed  this  claim,  on  the  ground  that  the  annuity 
deed  was  void  for  want  of  inrolment. 

The 
(0)  53  Geo.  3,  c.  141. 


Thomfsoii 


12  GASES  IN  CHANCERY. 

1863.  The  Master  of  the  Rolls  was  of  opinion  that  Thomas 

Cartwright  ought  to  be  considered  to  be  a  grantor  of 
the  annuity  within  the  meaning  of  the  53  Geo.  3,  c.  141, 
Cartwright,  g.  10,  as  to  bring  the  case  within  the  saving  of  that 
clause,  if  the  real  estate  was  of  sufficient  value.  His 
Honor  held  that,  for  the  purpose  of  determining  that 
question,  the  annuity  must  be  treated  as  one  of  199/.  16^., 
but  that  the  annual  value  of  the  estate  was  sufficient,  for 
that  Arthur  Dowries  could  not  be  held  to  have  had 
notice,  within  the  meaning  of  the  act,  of  the  existence 
of  the  mortgage.    The  Plaintiff  appealed. 

Mr.  Cole  and  Mr.  Hetherington  for  the  Appellant. 

The  Master  of  the  Rolls  was  with  us  on  the  question, 
whether  the  annuity  must,  for  the  present  purpose,  be 
taken  at  the  greater  amount,  and  we  need  not  say  any- 
thing on  that  point.  But  we  submit  that  it  was  erroneous 
to  hold  that  Thomas  Cartwright  can  be  considered  a 
grantor  of  the  annuity.  He  charged  it  on  this  particular 
estate,  and  so  made  it  a  security  by  way  of  suretyship, 
but  he  did  not  join  in  the  grant,  nor  make  himself  in 
any  way  personally  liable  for  pajrment.  This  distin- 
guishes the  case  entirely  from  Darwin  v.  Lincoln  (a), 
where  the  surely  joined  in  the  grant.  The  policy  of  the 
act  was,  that  persons  who  borrowed  money  in  this  im- 
provident way  might  be  prevented  from  doing  it  secretly. 
An  exception  was  made  where  the  annuity  is  secured  by 
real  estate  of  the  grantor  of  sufficient  value,  because  in  that 
case  he  is  only  incumbering  the  income  of  his  realised 
property;  but  that  the  annuity  is  secured  on  the  real 
estate  of  another  person  who  comes  in  as  surety  does 
not  in  any  way  alter  the  position  of  the  borrower,  or 
make  it  less  necessary  that  a  transaction  which  tends  to 
make  him  unable  to  meet  his  engagements  should  be 

made 
(a)  5  B.  ^  Jld.  444. 
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made  public   by  inrolment.      But  if  we  fail  on  this        1863. 
ground,  we  contend  that  Arthur  Dawnes  had  notice  of    J"^^''^^^ 

I  .1.1  .  /.     •  r«ii  Thompsom 

the  mortgage   withm   the   meaning   of  the   act.     The  r. 

Master  of  the  Rolls  relied  on  the  dicta  of  Lord  Brougham  Cartwrioht. 

in  Kennedy  v.  Green  (a).     In  that  case  Sir  J.  Leach  held 

that  the  client  was  affected  by  notice,  and  Lord  Brougham 

affirmed  the  order,  so  that  the  doctrine  laid  down  by  him 

was  not  necessary  to  the  decision.     We  submit  that  his 

limitation  of  the  doctrine  of  notice  is  not  sound.     His 

Lordship  puts  the  doctrine,  that  the  knowledge  of  the 

solicitor  is  the  knowledge  of  the  client,  on  the  founda^ 

tion  that  the  solicitor  is  supposed  to  tell  his  client  what 

he  knows.     According  to  this  rule,  if  a  solicitor  while 

negotiating  a  mortgage  to  his  client  were   to  receive 

written  notice  of  a  prior  incumbrance,  evidence  would 

be  receivable  to  show  that  he  never  told  his  client.     We 

submit  that  the  doctrine  is  not  founded  on  a  presumption 

of  this  kind,  but  on  the  principle  that,  as  the  solicitor 

represents  the  client  in  the  transaction,  notice  to  the 

solicitor  is  actual  notice  to  the  client,  as  is  laid  down  in 

Espin  V.  Pemberton  (6).    The  case  is  one  clearly  within 

the  mischief  intended  to  be  guarded  against  by  the  act, 

for  if  this  annuity  had  been  registered,  persons  would 

not  have  trusted  the  grantor. 

Mr.  John  Pearson  in  support  of  the  Order  of  the 
Master  of  the  Rolls. 

The  object  of  the  act  was  to  protect  persons  likely  to 
be  imposed  upon  in  such  transactions.  The  10th  section 
excepts  several  cases,  all  being  cases  in  which  the  legis- 
lature might  reasonably  consider  that  there  was  no  fear 
of  fraud  or  oppression.  Ex  parte  Mitchell  (c)  clearly 
lays   down   the   doctrine   that  secured    annuities   were 

excepted, 

(fl)  ZM.^K.  699.  (6)  3  Dc  G.  4-  J.  547. 

(c)  2  Eatt,  138. 
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excepted  because  a  grantee  who  could  give  such  se- 
curity was  in  a  position  to  make  a  fair  bargain^  and  the 
same  doctrine  is  laid  down  in  Darwin  v.  Lincoln  (a). 
Cartwrioht.  j^  cannot  then  make  any  difference  whether  the  land 
belongs  to  the  borrower  or  to  a  surety  who  secures  the 
annuity  on  it^  or,  if  there  be  a  difference,  it  is  in  our 
favor.  It  is  then  required  that  the  land  should  be  of 
sufficient  value  afler  allowing  for  incumbrances  of  which 
the  grantee  has  notice.  As  to  the  value,  the  grantee  has 
means  of  knowledge,  and  it  is  on  him  to  prove  the  suffi- 
ciency of  the  value.  But  as  to  notice  of  incumbrances,  that 
is  to  be  proved  against  him,  and  if  the  grantor  suppresses 
an  incumbrance,  that  ought  not  to  turn  to  the  prejudice 
of  the  grantee.  The  great  thing  is,  was  the  grantee 
placed  in  such  a  situation  as  to  be  able  to  impose  his 
own  terms?  Now,  an  incumbrance  of  which  the  grantee 
did  not  know  could  not  affect  the  negociation;  "  notice," 
therefore,  in  the  act  must  mean  actual  not  merely  con- 
structive notice,  and  actual  notice  is  not  alleged  in  the 
present  case.  But  I  say  that,  assuming  personal  notice 
not  to  be  necessary,  there  was  no  notice  of  any  kind 
here.  I  do  not  rely  on  Kennedy  v.  Green,  because,  in 
that  case  there  was  fraud  apart  from  the  concealment, 
here  not ;  but  I  rely  on  the  principle  of  Jones  v.  Smith  {b) 
and  Hewitt  v.  Loosemore  (c).  On  that  principle  there 
was  not  here  any  constructive  notice  of  the  incumbrance, 
for  the  covenant  in  the  deed  amounted  to  a  representation, 
which  the  grantee  was  justified  in  believing,  that  there 
was  no  incumbrance.  But  if  there  was  notice,  I  submit 
that  the  annuity  ought  not  to  be  taken  at  the  larger 
amount.  The  fiiture  annuity  might  never  have  come 
into  existence,  for  the  power  of  re-purchase  might  have 
been  exercised,  or  all  the  lives  have  dropped  before  the 

time 

(a)  bB.if  Aid.  444.  (6)  1  VhiU.  244. 

(c)  9  Hare,  449. 
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time  limited  for  its  commencement.  The  time  of 
granting  the  annuity  is  the  time  to  be  looked  to;  the 
question  is^  are  the  rents  sujBScient  then  to  pay  it.     The  ^^ 

act  does  not  refer  to  future  annuities.     It  is  said  that  Cartwrioht. 
this  construction  would  open  a  door  to  frauds  but  if  the 
act"  does  not  shut  the  door  close  enough  it  is  for  the 
legislature  to  supply  the  defect. 

Mr.  Cole  in  reply. 

The  act  does  not  say  that  the  notice  must  be  actual 
notice  or  personal  notice,  and  it  must  be  considered  to 
have  been  framed  with  due  regard  to  the  decision  in  Le 
Neve  V.  Le  Neve{a\  as  to  what  amounts  to  notice. 
FuUer  y.  Bennett  {b)  is  against  the  Respondent  on  the 
question  whether  there  was  constructive  notice. 

The  Lord  Justice  Knight  Bruce. 

In  this  case  the  first  question  to  be  answered  is, 
whether,  on  the  assumption  that  the  point  as  to  value 
ought  to  be  decided  in  favor  of  the  Respondent,  the 
lands  subjected  to. the  annuity  are  lands  coming  within 
the  meaning  of  the  words  '*  lands  of  equal  or  greater 
value  than  the  said  annuity,  over  and  above  any  other 
annuity  and  the  interest  of  any  principal  sum  charged 
or  secured  thereon  of  which  the  grantee  had  notice  at 
the  time  of  the  grant,  whereof  the  grantor  is  seised  in 
fee  simple  or  fee  tail  in  possession."  Assuming,  as  I 
have  said,  the  question  of  value  to  be  with  the  Re- 
spondent, it  is.  plain  that  if  Thomcu  Cartwright  had 
been  clearly  the  grantor  of  the  annuity  in  every  proper 
sense  of  the  expression,  the  case  would  have  been  brought 
within  the  exception  in  the  act.  But  it  is  said  that  he 
was  not  the  grantor,  that  Francis  Cartwright  was  the 

grantor 
(a)  3  Alk,  360.  (6)  2  Hart,  394. 
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1863.        grantor,  and  Thomas  Cartwright  only  his  surety,  as  he 
J^  did  not  join  in  the  grant  nor  make  himself  personally 

V.  liable.     Thomas  Cartwright  was,  however,  a  party  to 

ARTWRioHT.  ^j^^  j^^j  y^^  which  it  was  granted,  and  by  that  same  deed 
made  his  lands  subject  to  the  annuity.  In  these  circum- 
stances it  would,  in  my  opinion,  be  not  only  an  illiberal 
and  narrow,  but  an  erroneous,  interpretation  of  the  act  to 
hold  these  lands  not  to  be  within  the  exception,  though 
in  a  sense  Thomas  Cartwright  was  not  the  grantor  of 
the  annuity. 

Then,  as  to  the  question  of  value,  I  agree  with  the 
argument  for  the  Appellant,  that  the  greater  amount  of 
annuity  is  to  be  considered,  without  regard  to  the  annuity 
of  less  amount,  or  the  less  amount  of  annuity,  which  was 
to  be  paid  for  a  certain  time.  I  am  satisfied,  however, 
that,  apart  from  the  mortgage,  the  value  of  the  lands  was 
sufficient;  and  this,  in  my  opinion,  reduces  the  controversy 
to  the  point,  whether  of  that  mortgage  the  grantee  had 
notice  within  the  meaning  of  that  teim  as  used  in  the  Act. 
The  case  stands  thus : — Dowries  knew  nothing  of  the 
mortgage.  The  mortgage  was  made  tP  Montriou  and  two 
other  persons.  Montriou^  a  solicitor,  was  engaged  as 
solicitor  in  the  matter  of  the  annuity  transaction,  engaged 
as  solicitor  for  the  grantee,  and  for  the  grantors,  if  there 
were  two  grantors.  It  is  said,  then,,  that  because  he 
being  mortgagee  knew  of  the  mortgage,  though  he  sup- 
pressed it,  yet  within  the  meaning  of  this  section  the 
grantee  had  notice,  for  that  the  knowledge  of  Montriou 
was  his  knowledge.  I  think  this  an  improper  construc- 
tion of  the  word  "  notice"  in  the  section,  and  therefore 
on  the  assumption,  which  I  think  a  right  assumption, 
that  the  greater  amount  of  annuity  is  to  be  taken,  I  am 
of  opinion  that  the  value  of  the  lands  was  sufficient. 
The  appeal  is  against  reason  and  justice,  and  should,  in 
my  judgment,  be  dismissed  with  costs. 

The 
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The  Lord  Justice  Turner. 

As  my  learned  Brother  agrees  with  the  Master  of  the 
Rollsy  it  is  not  necessary  for  me  to  give  any  opinion  on 
the  case.  I  do  not  express  any  dissent  from  his  view, 
but  merely  give  no  opinion.  The  Appellant,  failing  in 
his  appeal,  must  pay  the  costs,  for  whatever  be  the  legal 
rights  of  the  parties,  the  truth  and  honesty  of  the  case 
are  with  the  Respondent. 


1863. 

Thompson 

V. 

Cartwrioht. 


In  the  Matter  of  DE  VISME,  a  Person  of  Unsound 

Mind;  and 

In  the  Matter  of  the  TRUSTEE  ACT,  1850. 

^HIS  was  a  petition  by  the  sister  of  a  lunatic,  asking 
a  transfer  to  herself,  as  executrix  of  her  mother, 
of  a  sum  of  Stock  standing  in  the  joint  names  of  herself 
and  the  lunatic. 

The  mother  of  the  Petitioner  was  a  lady  entitled  to 
separate  estate,  the  savings  of  which  she  had  invested  in 
the  purchase  of  Stock  in  the  joint  names  of  her  son 
and  daughter.  She  was  separated  from  her  husband  at 
the  time  when  the  investments  were  made,  and  the  ob- 
ject of  making  them  in  the  names  of  her  son  and  daughter 
was  alleged  by  the  Petitioner  to  be  the  securing  the  funds 
from  the  control  of  her  husband. 

The  mother  had  died  appointing  the  daughter  her 
executrix,  and  the  son  having  become  a  lunatic,  the 
daughter  presented  this  petition. 


Dee.  A. 

Before  The 

Lords 

Justices. 

A  married 
woman,  living 
separate  from 
her  husband, 
invested  in  the 
names  of  her 
son  and  daugh- 
ter moneys 
arising  from 
savings  of  her 
separate  estate. 
The  mother 
died  appoint- 
ing her  daugh- 
ter her  execu- 
trix.   The  son 
having  become 
]unatic,a  trans- 
fer to  the 
daughter  as 
executrix  was 
ordered  on  pe- 
tition without 
a  bill. 


Vol.  II— 1. 


D.J.s.     Mr. 
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1863. 

Re 

Ds  VlSME. 


Mr.  George  Lake  Russell  for  the  Petitioner. 

In  Re  Collinson  (a),  where  a  father  had  made  invest- 
ments in  the  name  of  his  son,  Lord  Cranworth,  though 
he  held  them  not  to  be  intended  as  an  advancement, 
declined  to  act  upon  that  view  without  a  bill  being  filed. 
I  submit,  however,  that  such  a  course  is  not  necessary 
here,  there  being  no  presumption  that  a  purchase  by  a 
mother  in  the  name  of  a  child  is  intended  for  an  advance- 
ment, though  such  a  presumption  does  arise  where  the 
purchase  is  made  by  a  father. 

Their  Lordships  made  the  order. 

(a)  3  De  G.  M.  Sf  G.  409. 


JOHNSON  V.  WYATT. 

rpHIS  was  an  appeal  by  the  Plaintiffi  from  an  order 
of  Vice-Chancellor  Wood  dismissing  their  bill, 

Mrs.  Johnson,  one  of  the  Plaintiffs,  was  the  lessee, 
under  the  Marquis  of  Westminster,  of  a  house  in  North 

AudUy 


Amy.  9, 18.20. 
Dec.  17. 

Before  The 
Lords  Jus- 
tices. 

The  Defendant 
on  the  28th  of 
March  called 
on  the  Plain- 
tiff, who  occa« 
pied  a  house 
adjoining  his, 

and  informed  her  that  he  was  going  to  erect  a  photographic  studio  on  a  building  at 
the  rear  of  his  premises,  and  that  plans  had  been  prepared.  The  Plaintiff  under  a 
niisunderstanding  as  to  the  spot  where  the  studio  was  to  be  erected  made  no  objection 
and  did  not  ask  to  see  the  plans.  On  the  8th  of  April  the  workmen  commenced  ope- 
rations. The  actual  erection  of  the  studio  began  on  the  16rh,  and  the  first  complaint 
was  made  verfially  on  the  24th,  by  which  day  considerable  progress  had  been  made  in 
the  buildinff.  On  the  28th  a  formal  written  complaint  was  made,  and  on  the  5th  of 
May  the  PTaiatifT  filed  her  bill  for  an  injunction  and  damages,  alleging  obstruction  of 
air  and  light.  The  bill  was  dismissed  with  costs  by  the  Vice-Chancellor  on  the  ground 
of  delay  and  acquiescence. 

Held,  that  although  there  had  been  sufficient  acquiescence  to  justify  the  Court  in 
refusing  an  injunction  on  interlocutory  application,  there  had  not  been  such  acqui- 
escence as  to  justify  the  dismissal  of  the  bill  on  that  ground. 

The  case  for  an  injunction  failing,  whether  under  25  &  26  Vict.  c.  42  (Mr.  Rolt*s 
Act)  it  was  obligatory  on  the  Court  to  decide  upon  the  question  of  damages,  gtutre. 

Held,  however,  that  the  case  was  one  in  which  the  Court  ought  to  exercise  the  juris- 
diction given  to  it  by  the  stat.  21  &  22  Vict,  c.  27  (Sir  H  M,  Caimtt  Act),  and  deter- 
mine Whether  the  Plaintiff  was  entitled  to  any  and  wliat  damages. 
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Audley  Street,  and  Mrs.  Burke,  the  other  Plaintiff,  was        1863. 


JoHNSOir 


the  underlessee  and  occupier.  The  defendant  was  the 
occupier  of  an  immediately  adjoining  house,  in  the  same  '""o7 
street,  and  was  a  photographic  artist.  In  the  Spring  of  Wtatt. 
186A,  the  Defendant  proposed  to  erect,  on  an  out- 
building standing  towards  the  rear  of  the  premises  in 
his  occupation,  a  glass-room  for  the  purposes  of  his 
business.  On  the  evening  of  the  ^th  of  March,  after 
sunset,  the  Defendant  called  at  the  Plamtiff's  house  and 
saw  Mr.  Burke,  a  son  of  Mrs.  Burke,  who  lived  at  the 
house  with  his  mother.  They  went  together  into  a  room 
at  the  back  of  the  Plaintiff's  house,  and  the  Defendant 
explained  to  Mr.  Burke  the  character  of  the  proposed 
erection,  and  pointed  out  its  situation,  so  far  as  this 
could  be  done  in  the  dark.  There  appeared  to  have 
been  some  misunderstanding  at  thb  interview,  for  Mr* 
Burke  positively  deposed  that  he  understood  the  Defen* 
dant  to  say  that  the  erection  was  to  be  raised  on  an  out- 
building which  was  only  one  story  high,  whereas  the  in- 
tention was  to  erect  it  on  a  building  two  stories  high. 
Mr.  Burke  made  no  objection  to  the  proposed  structure. 
The  Defendant  infprmed  him  that  he  had  entered  into  a 
contract  with  a  builder,  and  that  the  builder  had  pre- 
pared a  plan  of  the  erection;  but  Mr.  Burke,  being 
satisfied  with  the  explanations  given  by  the  Defendant, 
who  at  the  same  time  said  that  the  erection  was  one 
which  would  not  prejudicially  affect  the  Plaintiff's  pro- 
perty, did  not  ask  to  see  the  plan. 

On  the  8th  of  April,  the  Defendant's  workmen  com- 
menced operations,  and  on  the  16th,  the  erection  of  the 
glass  building  itself  began.  Mrs.  Burke  deposed  that 
she  was  not  aware  until  the  24th  that  the  structure  was 
to  be  raised  on  the  two-story  building,  and  not  on  the 
building  one  story  high.  On  the  24th  of  April,  by 
which  day  considerable  progress  had  been  made,  Mr. 
C  C  2  Burke 
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1863.  Burke  remonstrated,  and  on  the  28th  wrote  to  the  De- 
fendant a  formal  letter  of  remonstrance,  stating  that 
unless  the  erection  on  the  two-story  building  was  aban- 
doned, legal  proceedings  must  be  taken.  It  was  not 
shown  that  Mrs.  Johnson  knew  anything  of  what  was 
going  on  till  the  30th  of  April;  the  bill  alleged  that  she 
did  not,  but  there  was  no  evidence  on  the  point  one  way 
or  the  other.  The  Defendant  continued  his  works,  and 
on  the  5th  of  Mai/  the  structure  was  almost  completed. 

On  the  last-mentioned  day,  the  Plaintiff  filed  their 
bill,  praying  for  an  injunction  to  restrain  the  Defendant 
from  proceeding  with  the  erection  of  the  glass  house 
on  the  two-story  building,  and  from  otherwise  using 
the  two-story  building  for  the  purpose  of  constructing 
thereon  any  other  erection  or  building,  or  otherwise  from 
proceeding  with  any  works  upon  or  in  connection  with 
the  out-buildings  and  back  premises  so  as  to  obstruct  or 
diminish  the  access  of  light  and  air  to  the  windows  at 
the  back  of  the  Plaintiff's  house,  or  any  of  them,  or  as 
otherwise  to  interfere  with  the  healthy  or  comfortable 
use  or  enjoyment,  or  market  value,  of  the  Plaintiff^s 
house,  and  from  allowing  to  continue  so  much  of  the 
erection  as  should  have  been  completed,  or  any  erection 
or  building  connected  therewith,  in  such  a  state,  and 
from  making  use  of  the  same  as  a  photographic  studio, 
or  otherwise  so  as  to  produce  the  above  injurious  effects. 
The  bill  also  prayed,  that  the  Plaintiffs  respectively 
might  have  damages  awarded  to  them  in  respect  of  the 
injury  sustained,  and  the  expenses  incurred  by  them, 
in  consequence  of  the  acts  of  the  Defendant,  and  that 
the  Defendant  might  be  decreed  to  pay  the  sums  so 
awarded. 

The  Plaintiffs  moved  for  an  injunction,  and  it  was 
arranged   that   the   motion  should  stand  over  and   be 

treated 
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treated  as  a  motion  for  decree.  On  the  26th  otJune,  1863. 
1863,  the  motion  was  disposed  of  on  that  footing.  His 
Honor  considered  that  there  had  been  no  misrepre- 
sentation on  the  part  of  the  Defendant,  that  there  had 
been  negligence  on  the  part  of  the  Plaintiffs  in  not 
asking  to  see  the  plan,  and  still  more  so  in  not  inter- 
fering or  remonstrating  until  the  building  had  proceeded 
so  far ;  and  that  the  Plaintiffs  were,  therefore,  debarred, 
by  acquiescence,  from  all  right  to  an  injunction.  As  to 
damages,  his  Honor  considered  that  the  remedy  was  at 
law,  and  that  a  Court  of  Equity  could  not  interfere,  and 
he  accordingly  dismissed  the  bill  with  costs. 

The  Plaintiffs  appealed. 

Mr.  Willcock  and  Mr.  J.  Napier  Higgins  for  the 
Appellants. 

The  right  of  the  Appellants  to  relief  cannot  be  barred 
by  such  delay  as  has  taken  place  here.  Though  mere 
delay  of  no  long  continuance  will  take  away  the  right  to 
an  interlocutory  injunction ;  yet  delay  will  not  have 
that  effect  at  the  hearing,  unless  it  be  such  delay  as  to 
amount  to  an  acquiescence  extinguishing  the  right ; 
Gerard  v.  O'Reilly  {a).  Moreover,  the  case  of  ac- 
quiescence is  made  against  Mrs.  Burke  alone.  Mrs. 
Johnson  knew  nothing  till  the  30th  of  April,  and  the 
bill  was  filed  on  the  5th  of  May ;  so  that  no  delay  can 
be  imputed  to  her.  The  Chancery  Amendment  Act 
(15  &  16  VicL  c.  86),  sect.  49,  does  away  entirely  with  the 
effect  of  misjoinder  of  Plaintiffs ;  Clement  v.  Bowes  (i) ; 
Pollock  V.  Lester  (c) ;  so  that  Mrs.  Johnson  must  have 
relief,  whatever  case  of  acquiescence  be  made  out  against 
Mrs.  Burke,     But  as  regards  Mrs.  Burke,  we  submit 

that 

(a)  3  Dm.  4-  War,  414,  433.  (b)  1  Drew.  681. 

(c)  11  Hare,  266;  see  p.  27 A. 
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1 863.       that  the  doctrine  laid  down  by  the  Vice-Chancellor  is 
^•^^''^^      unsound.     It  would  be  most  dangerous  to  hold,  that  if 
V.  my  neighbour  informs  me  that  he  is  going  to  erect  a 

Wtatt.  building  which  will  do  no  harm  to  my  property,  I  lose 
all  right  to  complain  if  I  do  not  at  once  proceed  to  make 
full  inquiry  and  inspect  the  plans,  before  the  building 
makes  any  progress.  We  submit  that  in  such  a  case, 
the  person  to  whom  the  representation  is  made  is  jus- 
tified in  relying  upon  it  until  he  sees  that  it  is  incorrect. 
The  damage  to  our  property  is  sufficient  to  entitle  us  to 
an  injunction;  Wilson  v.  Townend{a);  Attorney- General 
V.  Nichol  (6) ;  Walter  v.  Selfe  (c).  The  case  is  one 
in  which  damages  ought  to  be  given,  if  an  injunction  is 
not  granted ;  Wedmore  v.  Mayor,  t^c.  of  Bristol  (rf). 
Under  Sir  H.  M.  Cairns' s  Act  (21  &  22  Vict.  c.  27), 
sect.  2,  the  Court  can  give  damages;  and  Mr.  RoKs 
Act  (25  &  26  Vict.  c.  42)  in  effect  makes  the  former 
Act  imperative,  for  it  forbids  sending  the  PlaintiflTs  to 
law. 

Mr.  Daniel  and  Mr.  Goldsmith  for  the  Defendant. 

The  case  is  not  one  in  which  the  Court  will  interfere. 
The  access  of  light  and  air  to  the  Plaintiffs'  property  is 
no  doubt  in  some  degree  interfered  with,  but  not  to  such 
a  degree  as  to  be  actionable.  The  real  ground  of  com- 
plaint, is  the  setting  up  a  photographic  establishment 
next  door ;  but  the  making  a  neighbourhood  less 
fashionable  by  setting  up  a  trade  in  it  is  not  a  ground 
of  action.  There  has  been  no  bad  faith  on  the  part  of 
the  Defendant ;  he  acted  openly ;  and  the  Plaintiffs  were 
to  blame  for  not  making  further  inquiry.  The  stat. 
•15  &  16  Vict.  c.  86,  s.  49,  does  not  contemplate  such 
a  case   as   this.     Under  Mr.  RoKs  Act,  the  question 

of 

(a)  1  Drew.  4*  Sm,  324.  (c)  4  Df  G.  <J-  Sm.  315,  322. 

(6)  16  Vci.  338.  (d)  11  W.  R.  136,  V.-CS. 


JOHKBOR 
V. 
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of  damage  may  be  kft  to  be  tried  at  law,  where  it  can        1863. 
be  much  better  tried.    If  there  is  no  case  for  an  injunc- 
tion, the  matter  is  improperly  brought  into  equity  within 
the  meaning  o£the  4th  section  of  that  act.  Wtatt. 

Mr.  WiUcock  in  reply. 

Sur  H.  Caims's  Act  is  not  obligatory ;  but  it  makes 
the  question  of  damages  one  proper  to  be  tried  in  equity. 
Then,  Mr.  RoWs  Act  obliges  the  Court  to  decide  every 
question  of  law  or  &ct  that  comes  before  it.  The  ex* 
ceptions  in  the  4th  section  does  not  touch  the  present 
case.  "  Improperly  brought  into  equity/'  must  refer  to 
a  case  which  was  of  such  a  nature  that  relief  ought  not 
to  have  been  sought  in  equity,  not  to  every  case  in 
which  a  Plaintiff  fails  to  establish  his  right  in  equity ; 
Baylis  i.Wmtkins  ;  Me  Hooper  (a).  As  to  acquiescence, 
the  person  relying  on  it  must  prove  knowledge.  We 
do  not  allege  fraud,  but  there  was  a  misunderstanding ; 
and  the  Defendant  cannot  prove  what  he  is  bound  to 
prove,  that  we  knew  what  he  was  going  to  do,  and  made 
DO  objection.  As  to  the  progress  of  the  work  before 
we  complained,  it  cannot  be  held  that  Mrs.  Burhe  was 
bound  to  be  on  the  look  out,  so  as  to  become  acquainted 
with  the  objectionable  character  of  the  proposed  erection 
at  the  very  first  moment  at  which  its  position  became 
discernible. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

In  this  case,  but  for  a  recent  statute,  the  contents  of      Dec.  17. 
which  I  had  not  at  the  hearing  fully  and  accurately 

recollected 

(«)  11  Wetkly  Rep,  130,  to  be  reported  in  De  Gex,  FUher  Sf  Jones. 
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recollected   until   the  argument  for  the  Plaintiffs  (the 
Appellants  here)  had  proceeded  some  way,  I  should, 
V,  probably,  have  thought  it  better  that,  without  dismissing 

Wyatt.  jjjg  [jjj]^  f^j.  ^|jg  present  at  least,  the  cause  should  stand 
over,  with  liberty  for  the  Plaintiffs  or  either  of  them  to 
sue  the  Defendant  at  law,  and  with  liberty  to  apply. 
But  we  must  have  regard  to  the  present  state  of  the 
statute  law. 

With  unaffected  deference  to  the  eminent  Judge  from 
whose  Court  the  suit  comes,  my  impression  is  that  a 
case  of  acquiescence  or  of  laches  has,  upon  the  whole 
evidence,  not  been  established  against  either  of  the  two 
Plaintiffs,  whose  bill  was  filed  on  the  6th  of  May  last. 
If,  therefore,  the  addition  to  the  Defendant's  house 
against  which  complaint  is  made  is  a  nuisance  to  the 
Plaintiffs'  house,  or  to  the  Plaintiffs  in  respect  of  their 
house,  they  are,  as  I  consider,  entitled  to  relief  here. 
On  the  materials  before  us,  however,  I  am  of  opinion 
that  it  is  not  shown  to  be  a  nuisance  to  them  or  their 
house  as  to  either  air  or  light.  If,  therefore,  the  case  is 
to  rest  as  it  is,  the  bill  should,  I  think,  remain  dismissed. 
But  I  should  have  been  willing,  had  my  learned  Brother 
been  willing,  if  asked  by  the  Plaintiffs,  to  allow  the 
parties  to  examine  or  re-examine  witnesses  orally  here 
on  the  question  of  nuisance,  with  a  view  to  granting  or 
refusing  finally,  so  far  as  we  are  concerned,  an  injunc- 
tion. The  Lord  Justice,  however,  being  of  opinion  that 
the  bill  ought  to  remain  dismissed  without  any  such 
option  as  I  have  mentioned,  so  it  will  be ;  and  he  is,  I 
need  not  say,  very  likely  to  be  right. 

The  bill  standing  dismissed,  I  agree  with  him  in 
opinion  that  the  Defendant  should  neither  receive  nor 
pay  any  costs  previous  or  subsequent  to  the  appeal. 

The 
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1  Rf{^ 
The  Lord  Justice  Turner,  after  stating  the  prayer 

of  the  bill,  proceeded  as  follows  : — 

Upon  the  hearing  of  the  cause  the  Vice-Cbancellor 
Sir  Wm.  Page  Wood  dismissed  the  bill  with  costs,  upon 
the  ground  of  the  Plaintiffs  having  debarred  themselves 
of  any  title  to  relief  by  having  permitted  the  Defendant 
to  go  on  with  the  building,  which,  in  fact,  was  nearly 
completed  before  the  bill  was  filed.  The  Plaintiffs  have 
appealed  from  the  decree  dismissing  the  bill,  and  we 
have  now  to  dispose  of  the  appeal.  My  learned  Brother 
and  I  are  agreed  in  opinion  that  this  decree  cannot  be 
maintained  upon  the  ground  on  which  the  Vice-Chan- 
cellor  has  proceeded.  That  there  was  sufficient  acqui- 
escence to  justify  the  Court  in  refusing  to  grant  the 
injunction  upon  an  interlocutory  application  cannot,  I 
think,  be  doubted;  but  I  apprehend  that  to  justify  the 
Court  in  refusing  to  interfere  at  the  hearing  of  a  cause 
there  must  be  a  much  stronger  case  of  acquiescence  than 
is  required  upon  an  interlocutory  application,  for  at  the 
hearing  of  a  cause  it  is  the  duty  of  the  Court  to  decide 
upon  the  rights  of  the  parties,  and  the  dismissal  of  the 
bill  upon  the  ground  of  acquiescence  amounts  to  a  deci- 
sion that  a  right  which  has  once  existed  is  absolutely 
and  for  ever  lost. 

This  case,  therefore,  must,  in  my  opinion,  be  disposed 
of  on  the  merits,  and  the  first  question  on  the  merits 
must  be  whether  the  injunction  ought  to  be  granted 
either  to  the  full  extent  of  the  prayer  or  to  any  more 
limited  extent.  This  question  depends,  I  think,  upon 
the  degree  in  which  the  light  and  air  coming  to  the 
Plaintiffs'  house  is  or  will  be  obstructed  by  the  erection 
in  question.  It  is  scarcely  necessary  to  say  that  this 
Court  certainly  would  not  interfere  by  way  of  injunction 
in  a  case  in  which  no  damages  could  be  recovered  at  law. 

Perhaps 
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186S.  Perhaps  it  may  be  said  that  this  Court  would  not  so 
interfere  in  a  case  in  which  although  damages  might  be 
recoverable  at  law  the  amount  to  be  recovered  would  be 
trifling  and  inconsiderable,  but  as  this  is  a  question  on 
which,  as  applying  to  cases  of  nuisance,  there  has  not 
been  an  unanimity  of  opinion  in  the  Court,  I  leave  that 
point  untouched.  I  think  that,  at  all  events,  a  Plaintiif 
coming  to  this  Court  for  its  interference  in  a  case  of  this 
nature  is  bound  to  show  that  the  obstruction  to  the  light 
and  air  which  he  calls  upon  the  Court  to  prevent  is  such 
as  will  render  the  house  occupied  by  him,  if  not  of  less 
value,  less  fit,  or  at  least  substantially  less  comfortable, 
for  the  purposes  of  occupation. 

How  then  does  this  case  stand  upon  the  evidence  as 
to  these  points.  I  think  it  clear  upon  the  evidence,  that 
if  the  Plaintiffs*  case  can  be  sustained  at  all  as  to  any 
of  these  points,  it  can  only  be  with  reference  to  the 
windows  of  the  bedrooms  on  the  second  and  third  floor, 
and  the  staircase  window  between  those  floors;  but 
looking  to  the  whole  of  the  evidence  before  us,  and  not 
to  that  on  the  part  of  the  Plain tifls  only,  I  think  that 
even  with  respect  to  these  windows  the  Plaintiffs  have 
failed  to  establish  a  case  on  any  of  these  points  entitling 
them  to  call  for  the  interposition  of  this  Court  by  way  of 
injunction.  First,  as  to  the  light  and  air.  These 
windows  are  in  a  lateral  position  with  reference  to  the 
proposed  erection.  There  is  light  and  air  coming  to 
them  from  other  quarters  than  over  the  two -story  build- 
ing. I  do  not  find  any  evidence  on  the  part  of  the 
Plaintiffs  that  there  will  not  be  light  and  air  coming  to 
them  from  those  other  quarters  sufficient  for  all  ordinary 
purposes  of  domestic  comfort  and  enjoyment,  and  so  far 
as  the  access  of  air  may  be  obstructed,  the  obstruction 
will,  as  I  collect  from  the  evidence,  be  casual  and  tem- 
porary onlyi  depending  on  the  direction  of  the  wind. 

Secondly, 
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Secondlyi  as  to  the  effect  of  the  proposed  erection  on  1863^ 
the  value  of  the  house,  it  is  to  be  observed  that  thes^ 
windows  are  merely  the  upper  windows  at  the  back,  and 
it  is  remarkable  that  although  most  of  the  Plaintiffs* 
.witnesses  say  that  the  house  will  be  diminished  in  value 
by  the  proposed  erection,  scarcely  any  of  them,  I  believe 
only  one,  or,  at  most,  two  of  them,  refer  this  diminution 
in  value  to  the  alleged  diminution  of  light  and  air. 
That  the  windows  of  the  house  may  be  overlooked,  and 
its  comparative  privacy  destroyed,  and  its  value  thus 
diminished  by  the  proposed  erection  (circumstances  to 
which  some  of  the  Plaintiffs*  witnesses  refer),  are  matters 
with  which,  as  I  apprehend,  we  have  nothing  to  do.  I 
think,  therefore,  that  the  Plaintiffs*  case  for  the  injunc- 
tion wholly  fails. 

Then  as  to  the  question  of  damages.  Upon  the  best 
consideration  which  I  have  been  able  to  give  to  the 
Chancery  Regulation  Act,  1862,  26  &  26. Vict.  c.  42 
(Mr.  Kolfs  Act),  I  am  not  satis6ed  that  under  the  pro- 
visions of  that  act  we  are  absolutely  bound  to  enter  into 
thn  part  of  the  case,  for  I  much  doubt  whether  the 
question  as  to  the  Plaintiffs*  right  to  damages  ought  to 
be  considered  as  being,  within  the  meaning  of  the  act,  a 
question  of  law  or  fact  cognizable  in  a  Court  of  Common 
Law,  on  which  the  Plaintiffs*  title  to  relief  in  equity 
depends;  but  Sir  Hugh  Cairns' s  Act  (21  &  22  Vict. 
c.  27),  has,  I  think,  given  us  jurisdiction  to  entertain 
this  question  of  damages ;  and  having  regard  to  the  spirit 
and  intention  of  the  later  act  (The  Chancery  Regulation 
Act),  I  think  that  having  this  jurisdiction  we  ought, 
under  the  circumstances  of  this  case,  to  exercise  it. 
I  have,  therefore,  considered  the  question  of  damages, 
and  locdced  into  several  cases  at  law  upon  this  subject ; 
Back  V.  Stacey  (a) ;    Parker  v.  Smith  (i) ;    Pringle  v. 

Wernham  ; 
(a)  2  Carr.  ^  F.  465.  (6)  5  Carr.  ^  P.  438. 
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Wernham  (a) ;  Wells  v.  Ody  (i).  Upon  the  authority  of 
those  cases  my  opinion  is,  that  the  Plaintifis  have  not 
established  a  sufficient  case  to  entitle  them  to  any 
damages,  and  that  their  case  fails  on  this  point  also. 
Upon  the  whole,  therefore,  I  think  that  this  bill  has  been  . 
properly  dismissed,  although  not  upon  the  ground  on 
which  the  Vice-Chancellor  proceeded ;  but  I  think  that 
under  the  circumstances  of  the  case  the  bill  should  have 
been  dismissed  without  costs,  and  there  should  be  no 
costs  of  the  appeal. 


(a)  rCarr.i^  P.  377. 


(6)  Ibid.  410. 


Nov.  14,  16, 
17,  18. 
Dec.  17. 

Before  The 
Lords  Jus- 
tices. 

In  order  that 
a  transaction 
not  otherwise 
valid  may  be 
supported 
upon  the 
eround  of  its 
being  a  family 
arrangement, 
there  must  be 
a  full  and  fair 
communica- 
tion of  all  ma- 
terial circum- 
stances affect- 
ing the  subject 
matter  of  the 
agreement 
which  are 
within  the 
knowledge  of 
the  several 
parties,  whe- 
ther such  in- 
formation be 
asked  for  by 
the  other  par- 
ties or  not 


GREENWOOD  v.  GREENWOOD. 

rriHIS  was  an  appeal  by  the  Defendant  George  Oates 
"^  Greenwood  from  part  of  a  decree  of  Vice-Chan- 
cellor Kindersley  setting  aside  an  agreement  of  the  9ih 
of  April,  1851,  an  indenture  dated  the  11th  of  the 
same  month,  and  an  award  and  deed  of  the  year  1853, 
relating  to  the  estate  of  James  Dent  Greenwood. 

The  Plaintiffs,  the  Defendant  G.  O.  Chreenwood,  and 
some  of  the  other  Defendants,  were,  in  April,  1851,  the 
only  surviving  brothers  and  sisters  of  Joseph  Hugh 
Greenwood,  who  had  died  in  New  Zealand  in  October, 
1848,  and  of  J.  D.  Greenwood,  who  had  died  at  Sydney 
on  the  13th  of  November,  1860. 

Joseph  H.  Greenwood  and  James  D.  Greenwood,  and 
the  Defendant  Geo.  O.  Greenwood,  had  formerly  been 
partners  in  a  mercantile  business,  carried  on  both  in 
England  and  New  Zealand;  and  some  time  previous  to 
1843  they  had  embarked  in  the  business  of  sheep  and 

cattle 
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cattle  fanning  in  New  Zealand;  George  O.  Greenwood        1863. 

living  at   Bradford  in   Yorhshire.  and   the  other  two    S^^^^ 

partners  hi  New  Zealand.    In  1843,  Joseph  retired  from  ». 

the  partnership,  and  the  other  two  partners  having  pur-   G**^s''^oo'>« 

chased  his  share  continued  the  business  till  the  death  of 

James  D.    Greenwood.     In  the  year   1847,  however, 

James  D.  Greenwood  and  George  O.  Greenwood  entered 

into  another  partnership  with  Joseph  H.   Chreenwood 

in  the  business  of  sheep  and  cattle  farming  in  New  Zea- 

landf   which   partnership   continued    till   the   death   of 

Joseph  H.  Greenwood  in   1848,  from  which  time  this 

business  also  was  carried  on  by  George  O.  Greenwood 

and  J.  D.  Greenwood  in  partnership  until  the  death  of 

the  latter. 

Upon  the  tidings  of  the  death  o{  James  D.  Greenwood 
reaching  England,  and  while  his  surviving  brothers  and 
sisters  were  ignorant  of  the  contents  of  any  will  which 
he  might  have  made,  an  agreement  of  the  9th  of  April, 
1851,  was  come  to  between  the  surviving  brothers  and 
sisters,  the  husbands  of  two  of  the  sisters  who  were 
married  being  also  parties.  This  agreement  related  to 
the  estates  both  of  J.  H.  Greenwood  and  J.  D.  Green- 
wood. So  far  as  related  to  the  estate  of  J,  D.  Green- 
wood, it  was  as  follows : — 

''That  whatever  devises  and  bequests  are  contained 
in  the  will  or  codicil  of  the  said  James  Dent  Greenwood, 
whether  prepared  in  England  or  elsewhere,  shall  be  and 
they  are  hereby  modified  and  agreed  to  be  divided 
between  the  said  parties  hereto,  share  and  share  alike 
without  anyone  being  entitled  to  any  larger  sum  than 
the  other;  and  that  this  provision  shall  extend  to  and 
include  the  real  and  personal  estates  of  the  said  Joseph 
Hugh  Greenwood  and  James  Dent  Greenwood,  whether 
in  England,  New  Zealand  or  elsewhere,  subject  to  the 
payment  of  their  debts   and   trust   expenses;   and  all 

Courts 
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1863.       Courts  of  Justice  and  all  persons  whomsoever  are  hereby 
'''^''^^      indemnified  in  carrying  this  arrangement  into  eflfect," 

V. 

Gkbimwood.  q^  ^^  about  the  same  day  an  agreement  was  come  to 
between  the  same  parties  for  the  purchase  by  the  De- 
fendant George  O.  Greenwood,  for  600/.,  of  the  shares 
of  the  other  surviving  brothers  and  sisters  in  the  property 
of  J.  H.  Greenwood  and  J.  D.  Greenwood  in  New 
Zealand,  except  any  moneys  which  J.  D.  Greenwood 
might  have  had  at  the  time  of  his  death  in  any  of  the 
banks  in  Australia  or  New  Zealand,  and  the  unpaid 
purchase-money  due  from  the  purchaser  of  a  cattle 
station  which  had  been  sold,  which  moneys  were  to  be 
divided  among  the  parties  in  manner  provided  by  the 
former  agreement. 

This  agreement  for  purchase  was  carried  out  by  an 
indenture  dated  the  11th  o(  April,  1851,  by  which,  in 
consideration  of  500/.  paid  to  them  by  G.  O.  Greenwood, 
the  other  surviving  brothers  and  sisters,  with  the  husbands 
of  the  married  sisters,  granted  and  assigned  to  O.  O, 
Greenwood,  his  heirs,  executors,  administrators  and  as- 
signs, all  their  rights,  shares  and  interests,  present  or 
reversionary,  and  all  other  their  right,  title,  share  and 
interest  whatsoever  in  the  property  and  effects  given 
and  bequeathed,  and  to  which  they  or  any  of  them  were 
or  might  become  entitled  under  the  wills  of  «/•  H,  Green-- 
wood  and  J.  D.  Greenwood  or  either  of  them,  or  under 
any  letters  of  administration,  order  of  Court,  or  by  any 
other  means  or  in  any  other  manner,  whether  situate  in  or 
near  Wellington,  or  in  or  near  Komenton,  or  wherever 
else  in  New  Zealand,  and  whether  the  property  of  the  two 
deceased  as  partners  or  as  private  individuals  or  other- 
wise howsoever  within  the  colony  of  New  Zealand,  and 
all  benefit  and  interest  present  and  future,  and  all  other 
their  moneys  and  property  in  New  2^aland  which  might 

accrue 


CASES  IN  CHANCERY. 

accrue  to  the  assigning  parties  or  any  of  them  under  the 

said  respective  wills,  or  by  any  other  means  whatsoever. 

This  deed  contained  a  covenant  by  G.  O.  Greenwood  to  », 

divide  the  moneys  in  the  banks  and  the  purchase-moneys    Grbbmwooo, 

of  the  cattle  station  (which  as  mentioned  above  had 

been  excepted  from  the  purchase)  in  manner  provided 

i^  the  agreement  of  the  9th  of  April. 

Some  time  afler  the  date  of  the  last-mentioned  deed 
intelligence  reached  England  that  J.  D,  Cfreenwood  had 
left  a  will,  by  which  he  bequeathed  to  G.  O.  Green- 
wood and  his  brother  C  H,  F.  Greenwood  200/,  each, 
and  bequeathed  to  trustees  1,500/.  upon  trust  to  invest 
it  and  pay  the  income  of  900/.,  part  thereof,  to  one  of  hi? 
sisters  for  her  life  for  her  separate  use  without  power  of 
anticipation,  with  remainder  to  her  children  living  at  her 
death  and  the  issue  of  such  of  her  children  as  should  be 
then  dead,  and  as  to  the  remaining  600/.  upon  similar 
trusts  for  another  sister  and  her  children  and  issue. 
And  the  testator  gave  the  residue  of  his  property  to  be 
equally  divided  among  his  brothers  and  sisters  living  at 
bis  death  and  the  issue  of  such  of  his  brothers  and  sisters 
as  should  have  died  in  his  lifetime,  the  issue  taking  the 
shares  of  their  deceased  parents,  and  the  shares  of  his 
sisters  being  to  their  separate  use.  The  testator  ap-^ 
pointed  the  Defendant  G.  O.  Greenwood  and  several 
persons  resid^t  in  New  Z^iland  his  executors.  6.  O. 
Greenwood  proved  the  will  in  England. 

Difficulties  having  arisen  as  to  how,  in  these  circum- 
stances, the  legacies  given  by  the  will  were  to  be  provided 
for,  disputes  ensued  between  the  parties  which  ended  in 
a  reference  to  arbitration  and  an  award  dated  the  1st  of 
September^  1853.  This  award,  and  a  deed  founded 
ifaereon,  were  set  aside  by  the  decree  in  this  cause,  but 
as  the  appeal,  so  far  as  related  to  this  part  of  the  decree, 

was 
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1863.  was  abandoned,  it  is  not  necessary  to  state  any  further 

r.^^^^^^^"^  particulars  with  reference  to  them. 

Greinwood  "^ 


Greenwood. 


The  bill  was  filed  by  the  two  sisters  who  were  in- 
terested in  the  1,500/.  and  their  respective  children,  and 
by  two  of  the  surviving  brothers  of./.  D.  Greenwood,  to 
have  the  trusts  of  J,  D.  Greenwood's  will  carried  into 
execution  under  the  direction  of  the  Court,  and  to  have 
the  instruments  of  the  9th  and  11th  of  April,  1851,  and 
the  award  and  deed  of  1853,  set  aside. 

The  case  made  by  the  bill,  as  to  the  agreement  and 
deed  of  April,  1851,  was  as  follows: — That  in  April, 
1851,  when  the  news  of  the  death  of  J.  D.  Greenwood 
arrived  in  England,  none  of  the  parties  to  the  agreement 
other  than  G.  O.  Greenwood  had  any  information  as  to 
the  testator's  property  in  New  Zealand,  except  that  they 
believed  him  to  have  been  the  owner  of  a  small  quantity 
of  land,  a  cattle  station  and  some  stock.  That  at  a 
meeting  of  members  of  the  family  on  the  9th  of  April, 
G.  O.  Greenwood,  who  had  been  in  the  habit  of  corre- 
sponding with  J.  D.  Greenwood,  informed  them  that  he 
had  been  a  partner  of  J.  H.  Greenwood  and  «/.  2>. 
Greenwood,  and  that  the  estates  of  both  in  New  2^aland 
did  not  amount  to  500/.  That  by  these  representations 
the  brothers  and  sisters  were  induced  to  agree  to  sell  to 
G.  O.  Greenwood  for  500/.  their  shares  in  the  property 
of  both  testators  in  New  Zealand^  with  the  exceptions 
above  mentioned.  That  the  representations  made  by 
G.  O.  Greenwood  as  to  the  value  of  the  property  in 
New  Zealand  were  wholly  untrue,  for  that  the  residuary 
estate  of  J".  -D.  Greenwood,  after  payment  of  funeral  and 
testamentary  expenses,  debts  and  legacies,  was  worth 
several  thousands  of  pounds.  That  G.  O.  Greenwoody 
whether  he  knew  his  representations  to  be  untrue  or  not, 
ought  not  to  be  allowed  to  retain  any  benefit  derived 

from 
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from  having  misled  the  other  brothers  and  sisters  by        1863. 

them,  but  that,  in  fact,  he  did  at  the  time  know  the      *^^^^^^^ 

,  Greenwood 

representations  to  be  untrue.  v. 

Greenwood* 

The  Defendant  G.  O.  Greenwood  by  his  answer 
stated,  that  he  had,  at  the  time  of  the  agreement,  no 
means  of  knowing  the  approximate  value  of  J.  D.  Greeu" 
wood's  property  in  New  Zealand,  except  from  the  letters 
received  from  him,  which  had  latterly  been  very  in- 
frequent. The  Defendant  further  stated  that  the  only 
property  of  J.  D.  Greenwood  in  New  Zealand  that  was 
of  any  value  was  his  share  in  the  partnership  cattle 
station,  which  he  managed  up  to  his  death.  That  in 
1849  J.  D.  Greenwood  wrote  to  G.  O,  Greenwood 
stating  that  on  his  arrival  at  the  cattle  station  he  found 
it  in  a  very  unprosperous  condition,  and  that  the  pro- 
perty was  not  estimated  at  more  than  1,100/.  That 
after  this  letter  J.  D,  Greenwood  never  wrote  any  letter 
giving  any  information  as  to  the  value  of  the  cattle 
station,  but  in  his  last  letter,  dated  the  2nd  of  November^ 
1850,  stated  that  the  station  was  going  on  pretty  favour- 
ably, considering  the  bad  state  in  which  he  found  it. 
The  Defendant  further  said  in  his  answer,  that  at  the 
meeting  of  the  9th  of  April  he  had  made  statements  to 
the  above  effect  as  to  the  state  and  value  of  the  station 
and  partnership  property,  and  produced  the  letters  from 
/.  2>.  Greenwood,  and  read  extracts  therefrom  in  support 
of  the  statements.  That  the  value  was  discussed  by  all 
parties,  and  that  he  gave  all  the  information  with  respect 
thereto  which  he  had  to  give,  and  kept  nothing  back. 
He  admitted  having  said,  when  he  offered  500/.  for  the 
shares  of  the  other  brothers  and  sisters,  that  he  did  not 
believe  that  it  was  worth  more,  but  he  denied  having 
stated  that  the  residuary  estates  of  •/.  H.  Greenwood  and 
/.  D.  Crreenwood  did  not  amount  to  500/.,  and  positively 
Vol.  II — 1.  D  D.J.s.         denied 
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I86S.        denied  all  misrepresentation.     He  offered  to  provide  out 

J^^^"^^      of  his  own  funds  for  all  the  legacies  given  by  the  will. 
Greenwood 

V, 

Grunwood*  ^  mg^gg  Qf  evidence,  both  parol  and  documentary, 
was  entered  into,  the  documentary  evidence  chiefly  con- 
sisting of  the  correspondence  between  J.  D.  Greenwood 
and  the  Defendant  G.  O.  Greenwood.  The  evidence  did 
not  establish  that  G.  O.  Greenwood  had  made  positive 
misrepresentations.  There  was,  however,  nothing  to 
show  that  the  latter  part  of  the  correspondence,  which 
showed  the  improvement  in  the  station,  had  been  either 
read  or  referred  to  at  the  meeting.  The  correspondence 
showed  that  there  were,  to  the  knowledge  of  the  De- 
fendant G.  O.  Greenwood,  four  hundred  acres  of  land 
belonging  to  the  partnership,  and  this  fact  did  not  appear 
to  have  been  communicated.  It  appeared  also  that  there 
had  been  extensive  partnership  transactions  between 
G.  O.  Greenwood  and  J*  D.  Greenwood,  and  that  there 
were  unsettled  accounts  in  respect  of  them ;  but  this  fact 
appeared  not  to  have  been  communicated. 

Vice-Chancellor  ^tW^s/^y  set  aside  all  the  impeached 
instruments,  proceeding,  as  to  the  agreement  and  deed  of 
April,  1851,  on  the  ground  that,  owing  to  the  nature  of 
the  dispositions  of  the  will,  it  was  impossible  to  carry 
them  into  eflect  The  Defendant  G^  O.  Greenwood 
appealed. 

The  Attorney -General  (Sir  R.  Palmer),  Mr.  Glaise 
and  Mr.  Wickens  for  the  Appellant 

The  Vice-Chancellor  was  of  opinion  that  the  arrange- 
ment of  1851  was  fair,  but  held  that  it  could  not  be 
carried  into  effect,  on  account  of  the  dispositions  of  the 
will.  But  the  mere  fact  that  the  will  gave  legacies  does 
not  prevent  the  interests  of  the  parties  to  the  agreement 

from 
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from  being  bound.     The  purchase  was  purely  speculative,        186S* 

and  the  whole  transaction  of  1851  forms  a  family  arrange-    J^^^"^^^ 

...  ,  ,       ,.       ,     ,      o      ..  Gebehwood 

ment,  which  ought  not  to  be  disturbed;   Stapilton  y.  v. 

Stapilton  {a)  i  Guepratte  v.  Young  {b);  Knight  v.  Mar-   Geebnwood. 

joribanks  (c).     The  Plaintiff  has  framed  his  case  solely 

on  the   ground  of  misrepresentation,   and   has   proved 

none ;  he  is,  therefore,  not  entitled  to  relief,  even  if  he 

proves  suppression  ;   Wilde  v.  Gibson  (d) ;   Ghscott  v. 

^ny  («)  I  Cawley  v.  Poole  (/). 

Mr.  Bailey  and  Mr,  Fischer  for  the  Plaintiffs. 

The  arrangement  of  1851  must  be  treated  as  having 
been  abandoned  by  all  parties,  else  why  should  there 
have  been  a  reference  to  arbitration.  That  arrangement 
was  grounded  on  mistake,  G.  O,  Greenwood  had  been 
a  partner,  and  knowledge  of  the  property  must  be  im- 
puted to  him.  The  just  result  of  the  evidence  is,  that 
G,  O.  Greenwood  made  statements  as  to  the  value  of 
the  property  on  which  the  other  parties  relied,  but  if 
not,  it  is  evident  that  he,  having  more  information  of  the 
circumstances  than  the  other  parties,  did  not  make  such 
a  full  disclosure  as  to  put  them  on  an  equal  footing  with 
himself.  This  transaction,  therefore,  even  if  looked 
upon  as  a  family  arrangement,  cannot  stand ;  Stockley  v. 
Stockleyig);  Smith  v.  Pincombe(h).  It  is,  however, 
not  a  family  arrangement,  but  a  sale.  The  Plaintiffs 
are  not  debarred  from  relief  by  the  form  of  the  pleadings; 
Archbold  v.  The  Commissioners  of  Charitable  Donations 
and  Bequests  (i).  The  parties  proceeded  on  the  common 
mistake  that  James  Dent  Greenwood  would  not  name 
any  persons  as  legatees  except  themselves. 


Mr. 


(a)  1    Atk,  2;    2   White  ^  {e)  2  PAi//.  311. 
Tiu/or'f  Leading  Cases,  684.  (/)  1  Hem.  fy  M.  50. 

(b)  ADeG.Sf  Sm.  217, 222.  (g)  1  V.  ^  B,  23. 
(f)  2  Mac,  ^  G.  10.  (A)  3  Mac,  ^  G.  653. 
(</)  I  H.  of  L.  Cos,  605,  622.  (i)  2  H.  of  L.  Cos.  440. 

D2 


86  CASES  IN  CHANCERY. 

1863.  Mr.  Hardy  for  the  representative  of  a  deceased  sister. 

Greemwood         '^^^  ^^^  of  the  llth  oi  April^  1851,  has  nothing  of 
V.  the  nature  of  a  family  arrangement.     A  family  arrange- 

Greemwood.  ^  .  •      •    .  i_  p      r     -1 

ment  is  a   compromise  between  members  of  a  family. 

Here  there  was  nothing  to  compromise,  all  grounds  of 

dispute  having  been  removed  by  the  agreement  of  the 

9th.     The  transaction  of  the  llth  is  a  mere  transaction 

of  bargain  and  sale,  where  the  purchaser  had  superior 

knowledge  and  did  not   communicate   it  to   the  other 

parties  with  whom  he  was  dealing. 

Mr.  Glasse  in  reply. 

Judgment  reserved. 


77ie  Lord  Justice  Knight  Bruce. 

Dee,  17.  To  this  cause,  which  may  be  called  a  family  cause, 

there  are  numerous  parties  Plaintiffs  and  Defendants. 
The  appeal  before  us,  from  a  decree  pronounced  by  the 
Vice-Chancellor  Kindersley  in  May,  1862,  is  by  one  of 
the  Defendants,  namely,  Mr.  G,  O.  Greenwood.  He  is 
the  only  Appellant.  Originally  an  appeal  from  part 
only  of  the  decree,  the  range  of  it  has  been  farther 
reduced  by  the  submission  or  assent  of  the  Appellant's 
counsel  to  give  up  or  not  to  set  up  two  of  four  instru- 
ments set  aside  by  the  decree,  namely,  the  two  dated  in 
1853,  which,  therefore,  may  be  taken  as  not  binding  and 
as  abandoned.  The  stress  of  the  controversy  here  has 
been  upon  two  documents  dated  respectively  the  9th  and 
llth  of  Aprils  1851,  which  are  among  the  four  set  aside, 
and  by  the  Plaintiffs  contended  to  have  been  properly 
set  aside,  by  the  decree.  The  two  documents  of  1851, 
however  (which  are  stated  with  sufficient  fullness  in  the 
bill,  and  may,  if  not  forming  a  single  contract,  be  deemed 

to 
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to  be  connected  together),  are  still  contended  by  the 

Appellant  to  have  been  or  to  be  binding  on  all  the 

1  1       i./.    .  n    1        Greenwood 

parties  to  them,  except  as  to  the  lite  interests  of  tlie  «. 

Plaintiff  Mrs.   Kettlewell  and    the   deceased   Plaintiff  G*"nwood. 

Mrs.  Sunderland^  in  a  sum  of  1,500/.,  to  which   life 

interests  those  two  ladies  became  entitled  respectively 

for  their  separate  use  without  power  of  anticipation. 

The  suit  is  for  an  account,  administration,  and  appro- 
priation for  the  benefit  of  the  persons  alleged  by  the 
Plaintiffs  to  be  entitled,  of  the  property  of  Mr.  J.  D. 
Greenwood^  an  Englishman,  who  farmed  and  traded  in 
New  Zealand^  and  died  in  the  year  1850,  in  New  South 
Wales.  The  Defendant  Mr.  G.  O.  Greenwood,  the 
Appellant,  who  is  his  executor,  was  at  his  death  his 
partner  (for  the  partnership,  though  at  one  time  con- 
tested, is  not  so  now),  and  under  his  will  and  codicil 
(both  stated  in  the  bill)  the  Plaintiffs  and  Mr.  G.  O. 
Greenwood  and  others  became  beneficially  entitled  to 
the  property  of  the  deceased  in  various  proportions. 
The  decree  in  the  cause  would  have  been  and  would  be 
substantially  (unless  possibly  as  to  costs)  one  in  its 
nature  of  course,  but  that  the  partnership  was  contested 
by  the  Plaintiffs,  and  but  for  the  already  mentioned  four 
litigated  instruments  dated  in  the  years  1851  and  1853 
respectively,  disputes  which  seem  to  have  created  all  the 
difficulties  before  us.  The  Vice-Chancellor  having  de- 
cided that  the  partnership  existed,  and  that  the  two 
instruments  of  1853  cannot  stand,  and  by  his  deter- 
mination in  those  respects  the  parties  having  resolved 
to  abide,  the  controversy  before  us,  unless  as  to  the  costs 
of  the  suit,  is  substantially  con6ned  for  the  present  to 
the  question  whether  the  two  instruments  of  1851  have 
or  either  of  them  has  been  successfully  impeached  by 
the  Plaintiffs  or  those  of  them  against  whom  they  are 
set  up  by  the  Appellant,  who  insists  that  they  were 

fairly 
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fairly  entered  into — that  the  bill  sets  up  against  them  a 
case  of  fraud  only — and  that  there  having  been,  as  he 
says,  no  fraud,  each  of  the  two  instruments  must,  in  this 
Qrbbnwood.  g^jj^  jjg  treated  as  valid,  subject  to  the  payment  of  the 
legacy  of  1,600/.,  which,  if  they  shall  be  treated  as 
otherwise  valid,  he  is  willing  to  make  good  out  of  his 
own  funds. 

Upon  considering,  however,  the  pleadings  with  atten- 
tion, I  think,  having  regard  especially  to  the  17th,  18th, 
19th,  20th,  21st,  22nd,  24th,  26th,  29th  39th,  40th  and 
41st  paragraphs  of  the  bill,  and  the  4th  and  8th  para- 
graphs of  its  prayer,  that  in  order  to  obtain  relief  against 
the  two  instruments  of  1851,  in  order  in  fact  to  obtain 
in  the  suit  a  decree  for  setting  these  aside,  it  was  not 
nor  is  necessary  to  prove  fraudulent  intention  upon  the 
Appellant's  part,  nor  do  I  consider  it  incumbent  on  the 
Court  upon  the  present  occasion  to  declare  or  state 
whether,  in  our  judgment,  fraudulent  intention  upon  his 
part  has  been  proved.  It  is  my  opinion  that,  indepen- 
dently of  fraudulent  intention,  and  whether  there  was  or 
was  not  any  such  intention,  a  case  within  the  allegations 
of  the  bill  has  been  proved  to  this  effect,  namely,  that 
the  Appellant  was  the  partner  and  correspondent  of  the 
testator  down  to  the  time  of  his  death,  and  had  before 
Aprils  1851,  acquired  considerable  information  and 
knowledge  as  to  the  value  of  his  property  and  the  state 
of  his  affairs,  which  information  and  knowledge,  in  order 
to  support  the  instioiments  of  that  month,  it  was  incum- 
bent on  the  Appellant  before  obtaining  either  of  them  to 
communicate  fully  to  the  other  parties  to  them.  I  am 
satisfied  that  the  Appellant  did  not  do  so,  that  when  the 
arrangement  of  1851  was  made  he  knew  much  more  of 
those  matters  than  any  of  the  other  parties  to  it,  and 
that  they  and  he  were  not  on  even  terms  in  the  trans- 
action.    Thei*e  was,  I  think,  substantial  inequality,  and 

whether 
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whether  without  or  with  wrong  intention,  he  took  prac-  186S. 
tically,  I  conceivci  an  undue  advantage  of  them.  Pos-  ''"^"'"^ 
sibly,  howeyer,  it  may  not  be  wholly  immaterial  to  add  v. 

the  remark^  that  I  consider  each  of  the  two  sisters  Gmimwood. 
was  in  and  throughout  the  transaction  (as  well  as  the 
other  parties  to  it)  unaware  that  either  of  the  two  ladies 
had  any  interest  for  her  separate  use,  or  any  voice  or 
power  in  the  matter  independent  of  her  husband,  a 
remark  less  important  as  to  the  1,500/.  legacy  than  as  to 
the  real  and  residuary  property  of  the  testator.  The  suit, 
it  is  true,  was  not  instituted  before  the  year  1857,  but 
the  circumstances  of  the  case  prevent  that  delay,  I 
conceive,  from  afiecting  prejudicially  the  Plaintiffs*  in- 
terests or  rights.  I  consider  the  decree  substantially 
correct,  but  if,  consistently  with  that  view,  any  useful 
alterations  or  additions  can  be  suggested,  I  shall  be 
willing,  as  no  doubt  will  be  the  Lord  Justice,  to  attend 
to  any  such  suggestions.  I  agree  in  the  Vice-Chan- 
cellor's suspension  of  the  costs,  but  as  to  those  of  the 
appeal  they  must,  I  think,  fall  on  the  Appellant. 

The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case,  proceeded  as  follows  : — 

Three  points  have  been  relied  on  upon  the  part  of  the 
Plaintiffs.  First,  that  there  was  misrepresentation  and 
suppression  on  the  part  of  the  Defendant  G.  O.  Green- 
wood^ with  reference  to  the  agreement  and  the  purchase. 
Secondly,  that  what  was  agreed  between  the  parties 
could  not  be  carried  into  effect,  in  consequence  of  the 
dispositions  made  by  the  will  oi  J.  D.  Greenwood^  and 
that  the  agreement  and  the  purchase  therefore  fell  to  the 
ground ;  and  thirdly,  that  the  Defendant  G.  O.  Green- 
woody  by  entering  into  the  reference  on  which  the  award 
and  the  deed  of  September ^  1853,  proceeded,  had  re- 
pudiated the  agreement  and  purchase.  The  Defendant, 
on  the  other  hand,  has  insisted  that  no  case  is  open  on 

the 
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the  pleadings^  except  that  of  positive  fraudulent  mis- 
Q^^^^^       representation,  and  that,  this  case  not  being  proved,  the 
V.  bill  ought  to  be  dismissed  ;  and  further,  that  the  agree- 

ment and  the  purchase  must  be  taken  together,  and 
together  constituted  a  family  arrangement,  which,  ac- 
cording to  the  principles  of  the  Court  applicable  to  such 
cases,  ought  not  to  be  disturbed. 

The  argument  on  the  part  of  the  Plaintiffs,  that  what 
had  been  agreed  upon  could  not  be  carried  into  effect, 
in  consequence  of  the  dispositions  made  by  the  will  of 
J.  D.  Greenicood,  was  met  by  an  offer  on  the  part  of  the 
Defendant  to  invest  the  1,500/.  upon  the  trusts  by  the 
will  declared  of  the  legacy  of  that  amount,  and  to  pay 
to  the  other  surviving  brothers  and  sisters  the  full  amount 
of  the  sums  payable  to  them  under  the  agreement. 

The  first  question  which  properly  arises  upon  these 
arguments  is,  of  course,  the  question  of  pleading,  and 
upon  this  point  I  think  that  the  objection  raised  on  the 
part  of  the  Defendant  cannot  be  maintained.  The  bill 
clearly  states  an  alternative  case  as  to  the  agreement  and 
purchase  being  invalid  in  consequence  of  the  dispositions 
made  by  the  will  o{  J,  D,  Greenwood  ;  and  although  the 
case  of  suppression  is  not  perhaps  so  clearly  alleged  by 
the  bill  as  it  might  have  been,  I  think  that  that  case  is 
no  less  open  upon  the  pleadings  than  the  case  of  positive 
fraudulent  misrepresentation,  the  allegation  of  the  bill 
in  substance  being,  that  the  Defendant  did  not  truly 
state  the  circumstances  as  they  were  known  to  him, 
which  is  equivalent  to  an  allegation  that  he  did  not  state 
what  he  knew.  If,  however,  there  be  any  difficulty  on 
this  point,  the  answer  seems  to  me  to  remove  it,  as  the 
Defendant  has  expressly  alleged  that  there  was  no  sup- 
pression or  concealment  on  his  part. 

We 
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We  come  then  to  the  merits  of  the  case,  and  in 
dealing  with  the  case  upon  the  merits  I  shall  assume 
that  the  agreement  and  the  purchase  are  to  be  taken 
together^  and  together  constituted  a  family  arrangement, 
for  this  is  certainly  the  view  of  the  case  most  favourable 
to  the  Defendant  G.  O,  Crreenwood,  and  indeed,  having 
regard  to  the  representations  made  by  him  as  to  the 
value  of  the  property  (representations  which,  in  my 
opinion,  are  fully  proved  by  evidence  in  the  cause),  I  do 
not  see  how  the  agreement  and  the  purchase  could  be 
maintained  upon  any  other  footing.  Assuming  then  the 
case  to  be  one  of  family  arrangement,  how  does  it  stand  ? 
The  Defendant  G.  O.  Greenwood  states  in  his  answer 
that  he  had  received  letters  from  his  brother  J.  D.  Green- 
tDoodf  giving  very  unsatisfactory  accounts  of  the  station, 
and  of  the  stock  and  cattle  thereon,  but  that  J.  D.  Green- 
wood  had  in  his  last  letter,  dated  the  2nd  of  November^ 
1850,  stated  that  the  station  was  going  on  pretty  favour- 
ably, considering  the  bad  state  in  which  he  had  found 
it ;  and  he  says  further  by  his  answer  that  he  produced 
the  letters  from  his  brothers,  and  read  extracts  therefrom 
in  confirmation  (and  these  words  are  remarkable)  of  the 
statements  he  had  made,  but  the  correspondence,  as  I 
read  it,  seems  to  me  to  show  that  the  station  had  been 
improving  from  November ^  1849,  and  I  do  not  find  in 
the  Defendant's  answer  any  statement  that  this  part  of 
the  correspondence  was  either  read  or  referred  to  by  the 
Defendant.  Again,  the  correspondence  shows  that  the 
Defendant  knew  that  there  were  four  hundred  acres  of 
land  belonging  to  the  partnership,  and  this  fact  does  not 
appear  to  have  been  communicated.  Besides,  the  corre- 
spondence also  shows  that  there  had  been  extensive 
partnership  transactions  between  the  Defendant  and 
J.  D.  Greenwood  in  the  mercantile  business  carried  on 
by  them,  and  that  there  was  a  long  unsettled  account  in 
respect  of  these  transactions,  which  the  Defendant  had 

been 
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1863.       been  repeatedly  requested  to  render  and  had  not  ren- 
Grccnwood    ^®^®^*     These  facts  were  all  within  the  knowledge  of 
».  the  Defendant    They  were  not  within  the  knowledge  of 

the  other  parties.  It  cannot,  I  think,  be  doubted  that  a 
full  and  fair  communication  of  them  would,  or  at  least 
mighty  have  materially  influenced  the  other  parties  in 
determining  the  question  whether  they  would  enter  into 
the  agreement  in  question,  and  sell  their  interests  to  the* 
Defendant,  and  those  facts  were  not  communicated. 

Now  I  take  the  rule  of  this  Court  to  be,  that,  in  order 
to  support  a  transaction,  not  otherwise  valid,  upon  the 
footing  of  family  arrangement,  the  parties  must  be  upon 
an  equal  footing,  and  there  must  be  a  a  full  and  fair 
communication  of  all  the  circumstances  affecting  the 
question  which  forms  the  subject  of  the  arrangement, 
and  I  think  that  in  this  case  the  parties  were  not  upon 
an  equal  footing,  and  that,  whether  purposely  or  not, 
there  was  not  in  fact  a  full  and  fair  communication  of  all 
the  circumstances  which  were  material  to  be  communi- 
cated. It  may  be  said  perhaps  that  it  was  competent  to 
the  other  parties  to  have  asked  for  the  particulars  which 
were  not  communicated,  and  that  they  did  not  do  so ; 
but  certainly  I  am  not  disposed  to  hold  that  an  arrange- 
ment not  otherwise  valid  can  be  supported  by  this  Court 
as  a  family  arrangement,  upon  the  ground  that  inquiry 
might  have  been  made  and  was  not  made.  This  Court 
does  not,  according  to  my  view  of  the  law,  deal  with 
cases  of  family  arrangement  upon  any  such  footing.  It 
expects  and  requires,  as  I  think,  in  such  cases  a  full  and 
complete  disclosure  of  all  material  circumstances  within 
the  knowledge  of  any  of  the  parties,  whether  inquiry  be 
or  be  not  made  as  to  such  circumstances.  It  expects 
and  requires  in  such  cases  the  most  perfect  bona  fides, 
and  it  is  not,  in  my  opinion,  consistent  with  bona  fides 
that  partial  and  imperfect  statements  should  be  made  on 

the 


Greenwood 

V. 
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the  one  side,  the  party  making  them  taking  the  chance  186S. 
whether  full  and  perfect  explanation  will  be  required  on 
the  other  side.  Upon  this  ground  alone,  therefore,  I 
think  that  the  agreement  and  purchase  in  question  cannot  Greenwood. 
be  maintained,  and  I  prefer  deciding  the  case  upon  this 
ground,  rather  than  upon  the  ground  taken  by  the  Vice- 
chancellor, — that  the  agreement  could  not  be  carried  into 
•effect  in  consequence  of  the  dispositions  of  the  will ; 
because  I  think  it  desirable  that  there  should  be  no  pos- 
sible doubt  as  to  the  principles  on  which  the  Court  acts 
in  cases  of  this  nature.  I  desire,  however,  to  be  under- 
stood as  not  dissenting  from  the  Vice-chancellor  upon 
the  point  on  which  his  decision  has  proceeded.  I  say 
no  more  upon  that  point  than  that  I  think  it  unneces- 
sary to  give  any  opinion  upon  it ;  nor  do  I  think  it  neces- 
sary to  give  any  opinion  upon  the  question  of  repudiation 
insisted  upon  by  the  Plaintiffs. 

I  have  only  to  add,  that  I  do  not  think  that  the  offer 
made  by  the  Defendant  George  Oates  Crreenwood,  to 
make  good  the  sum  of  1,500/.,  and  the  sums  agreed  to 
be  paid  to  the  brothers  and  sisters,  at  all  alters  the  case. 
To  hold  that  it  does,  would  be  in  effect  to  alter  the 
agreement  between  the  parties.  I  have  said  nothing  as 
to  the  claim  raised  on  tlie  part  of  the  Defendant  George 
Oates  Greenwood  to  the  whole  oft/".  D.  Greenwood^ s 
share  of  the  partnership  property,  for  scarcely  any,  if 
any,  argument  was  addressed  to  us  on  that  point ;  and  I 
think  that  the  reasons  given  by  the  Vice-Chancellor  in 
his  judgment  are  conclusive  against  the  claim.  It  was 
asked,  on  the  part  of  the  Defendant  George  Oates 
Greenwood^  that  if  the  decree  should  be  maintained  there 
might  be  added  a  direction  for  sale  of  the  partnership 
property,  but  I  think  it  must  first  be  ascertained  of  what 
the  property  consists.  For  the  reasons  which  I  have 
stated,  I  am  of  opinion  that  this  decree  must  be  affirmed, 
and  the  appeal  dismissed  with  costs. 
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1863. 


ADAMS  V.  SWORDER. 

rilHIS  was  an  appeal  by  the  Plaintiff  from  an  order  of 
the  Vice-Chancellor  Stuart  dismissing  his  bill.       , 

On  the  24th  ofJuli/,  1856,  a  petition  for  adjudication 
was  filed  against  Samuel  Adams,  under  which  he  was 
adjudicated  a  bankrupt  on  the  following  day.  The  pro- 
perty to  which  this  suit  related,  being  a  life  interest  of 
the  bankrupt  in  certain  real  estates,  and  a  policy  of 
assurance  on  his  life,  was  put  up  for  sale  by  auction  on 
the  21st  of  October,  1856,  and  was  bought  in  at  2,980/. 
was  by  ar-        »pj^g  property  was  put  up  again  on  the  23rd  of  December, 


Nov.  21,  23. 
Dec,  22. 
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1856,  and  was  bought  by  the  Defendant  Ree,  for  2,020/. 
This  was  under  an  arrangement  by  Ree  with  the  De- 
fendant Sworder,  who  was  a  member  of  the  firm  of 
solicitors  who  acted  for  the  assignees,  that  the  purchase 
should  be  made  for  the  joint  benefit  of  Ree  and  Sworder, 
The  sale  was  completed  on  the  6th  of  August,  1857- 
There  was  evidence  to  show  that  Adams  knew  through- 
parties,  ratified  out  of  Sworder' s  interest  in  the  transaction, 
their  acts,  re-  rpi 

lieved  them  '■"^ 

from  all  claims 

in  respect  of  them,  and  agreed  to  execute  all  further  deeds  necessary  for  confirming 
them.  After  this  the  bankrupt  filed  a  bill  against  the  purchasers  to  impeach  the  sale 
to  them.  The  Defendants  alleged  that  the  Plaintiff  had  obtained  the  annulling  order 
by  fraudulent  suppression. 

Held,  that  by  virtue  of  the  annulling  order  the  Plaintiff  had  the  right  to  impeach  all 
sales  on  any  grounds  on  which  they  might  have  been  impeached  if  the  bankruptcy  had 
not  been  annulled,  and  that  the  deed  executed  by  him  did  not  affect  this  right. 

Heldf  also,  that  the  annulling  order  being  in  force,  this  Court  must  treat  it  as  valid, 
and  could  not  enter  into  the  question  whether  it  was  obtained  by  fraud. 

Held,  therefore,  that  the  sale  must  be  set  aside,  but  without  prejudice  to  the  question 
whether  the  creditors,  or  the  late  assignees  on  their  behalf,  were  not  entitled  to  claim 
the  benefit  arising  from  setting  it  aside. 

Held,  also,  that  the  purchaser  must  account,  as  a  mortgagee  in  possession,  for  rents 
received,  or  which  but  for  his  wilful  default  he  might  have  receivea,  though  no  case  uf 
wilful  default  was  made  by  the  bill. 
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The  bankrupt  passed  his  last  examination;  but  on 
the  18th  oi  June,  1858,  his  certificate  was  refused  with- 
out protection,  on  the  ground  of  his  having  been  guilty 
of  fraudulent  concealment  of  parts  of  his  property. 

On  the  6th  o(  January,  1860,  the  bankrupt,  who  was 
still  uncertificated,  made  an  ofier  of  compromise  to  his 
creditors,  which,  on  the  10th  of  February,  was  accepted 
by  them  under  the  provisions  of  the  "  Bankruptcy  Law 
Consolidation  Act,  1849,"  sect.  230.  The  substance  of 
the  proposal  was,  that  Adams  should  pay  to  the  credit  of 
the  bankruptcy  500/.,  to  be  distributed  among  his  cre- 
ditors in  full  satisfaction  of  all  their  claims,  this  sum  being 
provided  by  a  friend  for  that  purpose ;  and  that  there- 
upon the  adjudication  should  be  annulled  and  the  petition 
for  adjudication  dismissed,  without  prejudice  to  anything 
that  had  been  done  under  the  adjudication,  and  without 
prejudice  to  the  right  of  the  creditors  to  the  500/. 

The  500/.  was  paid  into  the  bank  to  the  credit  of  the 
bankruptcy  in  the  same  month  o{  February,  1860. 

By  indenture  dated  the  14th  of  March,  1860,  made 
between  the  bankrupt  of  the  one  part,  and  the  assignees 
of  the  other  part,  reciting  the  proceedings  in  bankruptcy 
and  the  arrangement  for  composition ;  and  after  further 
recitals  showing  that  500/.,  the  amount  of  the  composi- 
tion, bad  been  paid,  and  that  the  assignees  since  the 
adjudication  had  made  various  sales  of  the  bankrupt's 
property;  and  reciting  "that  it  had  been  agreed  between 
and  by  the  Plaintiff  and  the  said  assignees,  that  in  order 
fully  and  effectually  to  protect  and  indemnify  the  said 
assignees,  their  heirs,  executors,  administrators,  estates 
and  effects,  and  all  persons  claiming  under  them,  from 
and  against  all  loss,  liability  and  risk  of  what  nature 
or  kind  soever,  which  might  at  any  time  thereafter  be 

sustained 
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1863.  sustained  or  incurred  by  them  or  any  of  them^  their  or 
any  of  their  heirs,  executors  or  administrators,  estates  or 
effects,  by  reason  or  on  account  of  any  acts  or  things 
whatsoever  done  or  authorized  to  be  done  by  them  the 
said  assignees  or  any  of  them,  in  their  character  as  such 
assignees,  and  in  order  to  ratify  and  confirm  all  such 
acts  and  things,"  the  Plaintiff  should  execute  the  now 
stating  indenture  in  manner  thereafter  mentioned ;  and 
reciting  that  it  was  intended  that  immediately  after  its 
execution,  application  should  be  made  to  the  Com- 
missioner to  supersede  or  dismiss  the  petition  for  ad- 
judication :  it  was  witnessed,  that  in  pursuance  of  the 
recited  agreement,  the  Plaintiff  ratified  and  confirmed 
all  and  singular  the  sales,  purchases,  &c.,  made,  done, 
&c.,  by  or  with  the  order  of  the  assignees  or  any  of 
them,  in  their  character  as  such  assignees,  of,  in,  about, 
or  in  relation  to  the  estate  and  effects  of  the  Plaintiff. 
And  the  Plaintiff  declared  "  that  every  jsuch  sale,  pur- 
chase, &c.,  should  be  thenceforth  as  binding  on  him  as 
if  the  said  bankruptcy  had  not  taken  place."  The 
indenture  then  contained  a  general  release  by  the  bank- 
rupt to  the  assignees  of  all  claims  against  them  in 
respect  of  any  sale,  purchase,  contract  or  act  done, 
authorized  or  sanctioned  by  the  assignees,  and  a  cove- 
nant by  him  to  indemnify  them  against  all  consequences 
of  their  sales,  contracts  and  acts ;  and  if  the  bankruptcy 
should  be  annulled,  to  make,  execute  and  perfect  all 
necessary  deeds,  acts  and  conveyances  for  confirming 
the  now-stating  indenture,  and  the  transactions,  matters 
and  things  to  which  it  related. 

On  the  4th  o{  May,  1860,  an  order  was  made  in  the 
bankruptcy  as  follows : — 

"  Upon  application  this  day  made  to  me  by  the  above- 
named  bankrupt,  and  upon  reading  an  order  of  this 
Court  bearing  date  the  25th  of  July,  1856,  whereby  the 

said 
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said  bankrupt  was  adjudged  bankrupt ;  also  my  certifi-  1868. 
cate  bearing  date  this  day,  made  in  pursuance  of  the  '^'^ 
general  rules  and  orders  of  this  Court  relating  to  com-  v. 

positions  after  bankruptcy ;  also  a  certiBcate  dated  the  Swohder. 
S^rd  of  February  last,  of  the  payment  into  the  Bank  of 
England  by  the  said  Samuel  Adams  of  the  sum  of  500/., 
in  pursuance  of  his  proposal;  also  an  indenture  of 
release  and  indemnity  to  the  assignees  bearing  date  this 
day  (a),  and  made  between  the  said  bankrupt  of  the  one 
part,  and  William  Whitmcrey  John  Oreen  Ekey  and 
Joseph  Lawrence,  assignees  of  the  estate  and  effects  of 
the  said  Samuel  Adams,  of  the  other  part,  and  which  in- 
denture has  been  executed  by  the  said  bankrupt ;  and 
Mr.  Lawramce,  solicitor  to  the  assignees,  appearing  and 
consenting  to  this  order:  it  is  hereby  ordered  that  the 
said  adjudication  of  bankruptcy  be  and  the  same  is 
hereby  annulled,  and  that  the  petition  for  adjudication 
be  and  the  same  is  hereby  dismissed ;  but  this  order  is 
expr&sly  without  prejudice  to  any  sale  made,  or  any 
other  act,  matter  or  thing  done,  by  the  assignees  or 
otherwise  under  the  said  adjudication ;  and  also  without 
prejudice  to  the  right  of  the  creditors  to  receive  the 
said  ^um  of  500Z.,  and  any  other  sum  in  the  hands  of 
the  official  assignee  by  way  of  dividend  or  composition 
on  their  said  debts." 

In  July,  1861,  Adams  filed  his  bill  against  Sworder 
and  Ree  to  have  the  purchase  of  December,  1856,  set 
aside.  The  Vice-Chancellor  dismissed  the  bill  without 
costs  in  March,  1863. 

After  this  decision  the  assignees  applied  to  the  Court 
of  Bankruptcy  to  have  the  order  of  the  4th  of  May, 
1860,  discharged,  on  the  ground  that  it  appeared  from 
the  cross-examination  of  Adams  in  this  suit  that  he  had 

concealed 
(fl)  An  erroneous  reference  to  ike  deed  qflith  March. 
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1863.  concealed  property  to  a  considerable  extent,  of  which 
they  were  not  aware  when  they  consented  to  the  making 
of  that  order,  and  that  their  consent  had  thus  been 
obtained  by  fraud.  The  Commissioner  made  an  order 
directing  an  examination  into  the  circumstances,  but  the 
Lord  Chancellor  on  appeal  reversed  this  decision  on  the 
ground  that  the  assignees  having  been  well  aware  before 
May^  ISnO,  that  the  bankrupt  had  been  guilty  of  fraudu- 
lent concealment  of  property,  could  not  be  heard  to  say 
that  they  had  consented  to  the  order  then  made  on  the 
faith  of  his  having  made  a  full  disclosure  of  his  property. 

It  having  thus  been  settled  that  the  assignees  could 
not  impeach  the  order  annulling  the  bankruptcy,  Adams 
appealed  against  the  order  of  the  Vice-Chancellor  dis- 
missing his  bill* 

Mr.  Malins  and  Mr.  Herbert  Smith  for  the  Appellant. 

The  sale  in  this  case  is  one  which  cannot  stand,  being 
made  at  an  undervalue  to  an  agent  of  the  solicitor  of  the 
vendors,  the  vendors  not  knowing  that  the  solicitor  had 
any  interest  in  the  transaction.  According  to  all  the 
authorities  such  a  transaction  cannot  be  supported ;  Elx 
parte  James  (a)  ;  Ex  parte  Reynolds  (J) ;  Ex  parte 
Bage  (c) ;  Ex  parte  Bennett  {d) ;  Ex  parte  Morgan  (e) ; 
Bailey  v.  Watkins  (/) ;  Pooley  v.  Quilter  (g).  The 
right  to  impeach  this  purchase  is  now  in  the  PlaintifT, 
for  the  annulling  of  the  adjudication  restores  him  to  all 
his  rights  of  property  subject  to  any  valid  sales  made  by 
the  assignees — leaves  him  in  fact  at  liberty  to  dispute 

them 

(a)  8  Ves,  337.  (/)  6  Bligh,  New  Rep.  275,  n. ; 

(6)  5  Ves,  707.  S.  C.  Lord  St.  Leonardos  Law  of 

(c)  4  Mad.  459.  Real  Property,  p.  726. 
{d)  10  Ves.  381.  {g)  2  De  G.  Sf  J.  327. 

{e)  12  Ves.  6. 
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them  on  any  ground  other  than  the  mere  fact  of  the  1863. 
bankruptcy  being  annulled.  The  right  to  impeach  a 
sale  of  this  nature  is  not  a  mere  right  of  action,  but  an 
equitable  estate  which  would  re-vest  in  him  ;  Gresley  v. 
Mousley  (a) ;  Stump  v.  Gaby  (b) ;  Wearing  v.  Willis  (c) ; 
Banhs  v.  Scott  (d).  The  saving  in  the  order  cannot 
have  the  effect  of  ratifying  any  transaction  which  the 
assignees  could  have  set  aside.  The  deed  of  indemnity 
was  intended  only  for  the  protection  of  the  assignees, 
and  as  regards  the  purchasers  it  is  res  inter  alios  acta,  of 
which  the  purchasers  cannot  claim  the  benefit ;  Gardner 
V.  Lachlan  (e). 

Mr.  Bacon  and  Mr.  Marten  for  Defendant  Sworder. 

The  Plaintiff*  procured  the  order  of  May,  1860,  by 
fraud ;  without  that  order  he  would  not  have  the  shadow 
of  a  title  to  sue ;  and  a  title  acquired  by  fraud  cannot  be 
enforced  in  this  Court.     That  order  is  still  liable  !o  be 
annulled,  for  the  application  of  the  assignees  was  refused 
on  a  ground  personal  to  them,  and   the  order  would 
doubtless  be  rescinded  if  creditors  were  to  apply.    The 
annulling  of  the  adjudication  was  a  matter  of  bargain, 
and  the  case  does  not  stand  on  the  same  footing  as  if  the 
bankruptcy  had  been  hostilely  annulled  on  the  ground 
of  irregularity  in  the  proceedings,  but  matters  stand  as 
if  the  assignees  had  conveyed  all   their  rights  to  the 
Plaintiff*.     The  right  to  impeach  this  sale  would  not  pass 
by  such  a  deed,  it  would  be  a  sale  of  right  of  suit ;  32 
Hfi.  8,  c.  9;  Underwood  v.  Lord  Courtown  (/);  Prosser 
▼.  Edmonds  {g) ;   Spragg  v.  Binkes  (A).     In  Stump  v. 
Gaby  and  Gresley  v.  Mousley  the  Plaintiff*  was  a  de- 
visee, 

(•)  ADtG.SfJ.  78.  (0  8  Sim,  123. 

(fc)  2  De  G.,  M.  Sf  G.  623.  (/)  2  Sch.  *  Lef.  41. 

(f)  6  De  6'.,  M.  *  G.  596.  (g)  1  T.  *  C.  Eich,  481. 

[i)  5  Madd,  493.  (A)  5  Vet.  583. 
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visee,  and  a  right  may  be  devisable  which  is  not  capable 
of  transfer  by  act  inter  vivos.  The  deed  of  Marchy 
1860,  confirmed  the  purchases.  It  is  objected  that  the 
purchasers  were  not  parties,  but  by  8  &  9  VicL  c.  106, 
s.  5,  a  person  may  take  even  an  immediate  benefit  under 
a  deed  without  being  a  party  to  it.  The  delay  of  more 
than  a  year  is  fatal,  the  property  being  of  a  precarious 
description,  and  the  Plaintiff  having  been  fully  aware  of 
the  circumstances  all  along.  Moreover,  the  Plaintiff  is 
suing  in  respect  of  a  wrong  which  was  no  wrong  to  him, 
for,  if  the  property  had  been  sold  for  more,  the  difference 
would  have  been  divided  at  the  time  among  his  creditors : 
they  may  have  a  right  to  complain  of  the  sale  as  made 
at  an  undervalue,  but  he  has  none. 


Mr.  Hobhouse  uni  Mr.  Waller  for  JRee. 

We  do  not  contend  that  this  sale  could  be  supported 
if  the  bankruptcy  were  in  force,  and  the  assignees  were 
the  Plaintiffs.  There  was  nothing  morally  censurable 
in  the  transaction,  but  we  admit  that  the  fact  of  the 
solicitor  being  interested  in  it  without  the  knowledge 
of  the  assignees  vitiates  it.  But  the  Plaintiff  is  in  a 
very  different  position.  Suppose,  apart  from  the  case  of 
fraud,  that  the  bankruptcy  had  been  annulled  without 
any  condition.  Everything  done  by  the  assignees  would, 
in  that  case,  have  been  avoided ;  -Er  parte  Smith  (a). 
But  it  was  annulled  conditionally.  The  condition,  no 
doubt,  was  mainly  intended  for  the  benefit  of  purchasers ; 
the  Court  would  not  allow  a  valid  bankruptcy  to  be 
superseded  by  arrangement,  so  as  to  affect  them ;  but  the 
effect  of  the  condition  does  not  necessarily  stop  there, 
and  we  submit  that  the  spirit  of  the  arrangement  clearly 
was,  that  nothing  done  by  the  assignees  should  be  dis- 
turbed by  the  bankrupt.     But  apart  from  this,  how  does 

the 

(a)   Buck.  262,  n. 
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the  PlaintifT  make  out  that  the  right  of  ihe  assignees  to        1863. 
impeach  the  sale  has  become  vested  in  him.     If  the 
assignees  Iiad  transferred  that  right  to  him  expressly, 
assuming  it  capable  of  being  assigned,  which  we  submit 
it  was  not,  he  would  have   been   barred  by  his   own 
acquiescence  from  enforcing  it.     No  such  transfer,  how- 
ever, was  attempted,  but  the  bankruptcy  was  annulled. 
How  can  that  transfer  such  a  right  ?     The  Plaintiff  has 
nothing  to  do  with  the  Defendants,  there  is  no  privity 
between  him  and  them ;  they  were  not  his  agents,  and, 
therefore,  cannot  have  been  guilty  of  a  breach  of  duty 
towards  hiro.     The  only  persons  who  have  suffered  by  a 
sale  at  an  undervalue,  if  it  was  at  an  undervalue,  are  the 
creditors,  who  are  not  represented  here.     The  Plaintiff, 
therefore,  we  submit,  has  no  case,  even  apart  from  the 
fact  that  he  obtained  the  annulling  order  by  fraud.    That 
circumstance,  however,  introduces  a  fresh  elemeut.    The 
order  to  annul  is,  indeed,  unimpeached,  but  if  a  party 
affected    by  a  judgment  can   show   that  it  has  been 
obtained  by  fraud,  a  Court  of  Equity  will  not  interfere 
to  enforce  it  against  him ;   Bandon  v.  Becker  (a) ;  Price 
V.  Dewhurst  (i).     The  Court  will  not  assist  any  one 
who  does   not  come   with   clean    hands;    Pidding   v. 
How  (c) ;  Perry  v.  Truejitt  {d). 

Mr.  Smith  in  reply. 

The  question,  whether  the  annulling  order  was  ob- 
tained by  fraud,  cannot  be  entertained.  The  order  is  in 
force,  and  must  have  full  effect  until  it  is  set  aside. 
Then  it  is  said,  that  the  annulling  order  is  tantamount  to 
a  reconveyance,  and  would  not  pass  to  us  a  right  to  im- 
peach the  sale,  because  a  right  of  suit  is  not  assignable. 
This  is  a   series  of  fallacies.     There   is   no   analogy 

between 

(fl)  3  CL  4-  Fin  479.  (c)  8  Sim.  477. 

(h)  8  Sim.  279.  {d)  6  Bew  66. 
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1863.  between  the  annulling  order  and  a  reconveyance;  by  the 
order  the  estate  is  revested  in  the  PlaintiflT^  subject  to  all 
acts  validly  done  by  the  assignees.  But  this  sale  in  the 
eye  of  the  Court  is  no  sale,  therefore  the  estate  remained 
in  the  assignees  ;  what  they  retained  was  not  a  mere 
right  of  suit,  but  an  equitable  estate;  Wearing  v. 
Ellis  (a) ;  Stjimp  v.  Gaby  {b) ;  Gresley  v.  MonsUy  (c). 
The  deed  of  1860  was  intended  for  the  protection  of  the 
assignees,  and  to  prevent  their  being  subject  to  liability 
for  their  dealings  with  the  estates ;  it  was  not  intended  to 
confirm  transactions  which  they  were  at  liberty  to  set 
aside.  As  to  the  bankrupt's  knowledge  of  the  &cts  at 
the  time,  a  purchase  by  a  solicitor  from  a  client  is  not 
established  merely  because  the  client  knew  that  the  soli- 
citor was  purchasing ;  Ex  parte  Morgan  {d) ;  Pooleg  v. 
Quilter  (c) ;  Ex  parte  James  (/).  Moreover,  as  he  had 
no  interest  at  the  time,  his  knowlege  is  immaterial. 
There  is  no  evidence  that  the  annulling  order  was  ob- 
tained by  fraud ;  it  was  known  that  the  bankrupt  had 
committed  frauds,  and  the  consent  to  the  order  cannot 
have  been  given  on  the  faith  of  the  true  state  of  things 
being  known  at  the  time. 

Judgment  reserved. 


TTie  Lord  Justice  Knight  Bruce. 

Dec.  22,  Samuel  Adams  was   in   July,    1856,   adjudicated    a 

bankrupt  His  affairs  seem  not  to  have  been  within  a 
very  narrow  or  limited  compass.  His  property,  among 
other  particulars,  comprised  a  life  interest  in  a  real  estate 

in 

(fl)  6  De  G.,  M.  ^  G,  596.  (d)  12  Vet,  6. 

(6)  2  De  G.,  M.  *  G.  623.  {e)  2  DeG.^  J.  327. 

(f )  4  De  G.  4  J.  78.  (J)  8  Ves.  337. 
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in   Hertfordshire  worth   several   hundred  pounds    per        1863. 
annum,  and  comprised  also  a  policy  of  insurance  on  his 
life.     This  life  interest  and  this  policy  were,  in  December ^ 
1856,  contracted  by  the  assignees  under  the  bankruptcy  to 
be  sold,  that  is  to  say,  were  then  sold  by  them  by  public 
auction,  to  Mr.  Ree^  one  of  the  Defendants  in  this  cause, 
an  auctioneer  who  had  in  some  way  been  employed  by 
the  assignees,  an  employment,  whatever  it  was,  which 
the  other  facts  of  the  case  render,  I  think,  immaterial. 
The  sale  was  completed  in  the  year  1857.     Mr.  Ree^ 
though  nominally  and  apparently  the  sole  bidder,  sole 
contractor  and  sole  purchaser,  did  in  fact  bid  and  con- 
tract for  the  life  interest  and  the   policy,  and  bought 
them,  on  the  account  of  himself  and  the  other  Defendant 
Mr.  Sworder.     They  were  together  interested  in  the 
transaction,  and  from  the  beginning  and  throughout  were 
(to  borrow  an  expression  used  by  Mr.  Sworder  on  the 
subject)  partners  in  the  matter,  and  they  seem  to  have 
80  continued.     But  Mr.  Sworder  before  and  at  the  time 
of  the  auction,  and  thenceforth  to  and  at  the  time  of  the 
completion  of  the  sale  and  afterwards,  was  one  of  the 
solicitors  under  the  bankruptcy  to  the  assignees.     At 
the  foot  of  the  first  page  of  the  particulars  and  conditions 
of  sale,  printed  and  used  for  the  purpose  of  the  auction 
oi December y  1856,  is  this  statement :—"  May  be  viewed 
by  permission  of  the  tenants,  and  printed  particulars  had 
at  the  place  of  sale,  of  Messrs.  Longmore,  Sworder  ^ 
Longmore,  solicitors  ;  Mr.  Jackson,  Mr.  Medcalf,  Hert- 
ford; of  Messrs.  Ree  ^  Sons,  Ware,  and  in  London  of 
Messrs.  Lawrance,  Plews  ^  Boyer,  solicitors,  and  Plews 
^  WaUy'  who  were  auctioneers.     Messrs.  Ree  ^  Sons 
and  Messrs.  Longmore,  Sworder  ^  Longmore  there  men- 
tioned include  the   Defendants.      The   third  and   fifth 
conditions  of  sale  are  thus  : — "  3.  Each  person  shall  pay 
to  the  auctioneer  immediately  after  the  sale  a  deposit  of 
twenty  per  cent,  in  part  of  the  purchase-money,  and  sign 

an 
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1863,  an  agreement  for  payment  of  the  remainder  on  the  26th 
of  December  next,  at  the  office  of  Messrs.  Longmorej 
Sworder  ^  Longmore,  Hertford"  "5.  All  objections 
and  requisitions  which  any  purchaser  has  to  make  shall 
be  delivered  in  writing  to  the  vendors'  solicitors  within 
twenty^ne  days  from  the  receipt  of  the  abstract,  and 
none  afterwards  delivered  shall  be  of  any  avail ;  and  if 
any  objection  or  requisition  shall  be  so  delivered,  which 
the  vendors  shall  be  unable  or  unwilling  to  remove  or 
comply  with,  they  shall  be  at  liberty  (notwithstanding 
any  attempt  to  remove  or  comply  with  the  same)  to 
rescind  the  contract,  on  returning  the  deposit,  without 
interest  or  costs.^ 

Of  course  if  the  assignees  had,  while  assignees  under 
the  bankruptcy,  contested  the  salg  and  sought  to  set  it 
aside  before  or  after  its  completion,  whether  the  price 
was  high  or  low  or  neither  (though  I  may  observe  in 
passing  that  it  seems  to  have  been  in  fact  not  a  high 
price),  they  would  plainly  have  been  entitled  to  succeed  in 
that  contention.  They  did  not  make  the  attempt.  But 
these  things  happened.  Fraudulent  conduct  on  the  part 
of  the  bankrupt  towards  the  body  of  his  creditors  or  some 
of  them  was  proved,  and  his  certificate  consequently 
was,  in  the  month  oi  June  in  the  year  1858,  though  he 
had  passed  his  last  examination,  refused.  Mr.  Adams, 
however,  desiring  neither  to  pay  his  creditors  in  full  nor 
to  remain  an  uncertificated  bankrupt,  procured  one  of 
his  friends  or  acquaintances  to  offer  a  sum  of  dOOl.  to 
the  creditors  under  the  bankruptcy  as  a  consideration 
for  allowing  the  bankruptcy  to  be  superseded  and  an- 
nulled under  (I  think)  the  280th  section  of  the  statute 
12  &  13  Vict.  c.  106.  The  offer  was  accepted,  and  ac- 
cordingly, iii  May,  I860,  an  order  in  the  bankruptcy 
was  made  to  this  effect : — [His  Lordship  here  read  the 
order  of  the  4th  of  May,  I860.] 

But 
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But  ihe  order  had  been  preceded  by  a  deed  connected  1863. 
with  the  offer  and  the  intention  to  procure  the  bankruptcy 
to  be  annulled,  which  deed,  dated  I4th  March,  1860,  and 
executed  by  Samuel  Adams,  was,  so  far  as  is  material  to 
be  stated,  to  this  effect:— [His  Lordship  read  the  material 
parts  of  the  deed.]  This  deed  is  mentioned  in  the  order 
of  May,  1860,  though  by  a  wrong  date.  The  order  of 
May^  1860,  has  not  been  discharged  or  varied,  but 
remains  in  force,  and  the  bankruptcy  has  ever  since  that 
order  been  and  now  remains  superseded  and  annulled, 
and  the  probability  or  improbability  that  the  order  of 
May,  1860,  will  be  discharged  or  varied,  that  the  bank- 
ruptcy will  be  set  up  again  or  restored,  is,  1  think,  for 
every  present  purpose,  immaterial. 

After  the  order  of  May,  1860,  namely,  in  July,  1861, 
the  bill  in  this  suit  was  filed  by  Samuel  Adams  the  late 
bankrupt,  the  sole  Plaintiff,  its  object  being  to  set  aside 
the  sale ;  and  the  main  question  before  us  really  is,  not 
as  to  the  merits  of  the  purchase,  which  are  none,  but 
whether  the  Plaintiff  is  a  person  capable  of  suing ;  not 
whether  the  sale  can,  if  properly  questioned,  stand,  but 
whether  Samuel  Adams  can  properly  question  it.  The 
Defendants  contend  that,  independently  of  the  confir- 
mations contained  in  the  deed  and  order  of  1860,  the 
suit  is  not  competent  to  the  present  Plaintiff,  but  that  if 
it  were  so,  the  order  and  deed  of  1860  are  fatal  to  it.  I 
apprehend,  however,  that  plainly,  if  the  bankruptcy  had 
not  been  superseded  or  annulled,  but  had  remained  now 
in  force,  the  assignees  would  have  been  before  and  in 
1861,  and  would  be  now,  entitled  to  sue  the  two  De- 
fendants successfully  for  the  purpose  of  setting  aside  the 
contract  and  sale  of  1856  and  1857,  and  regaining  for 
the  bankrupt's  estate  the  life  interest  and  policy  sold, 
regaining  them  (that  is  of  course)  on  the  usual  terms  of 
account  and  so  forth.     And  I  am  of  opinion  that  in  the 

actual 
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actual  circumstances  a  good  title  to  do  so  was  at  the 
time  of  filing  the  present  bill,  and  is,  vested  in  the  Plain- 
tiff, whatever  and  however  censurable  his  conduct  may 
have  been  towards  his  creditors ;  though  whether  the 
Plaintiff  will  be  able  to  retain,  against  the  creditors 
under  the  bankruptcy,  what  lie  shall  recover  in  this  suit, 
may  be  questionable.  That  is  a  point  as  to  which  I  do 
not  pronounce  or  intimate  any  opinion  favorable  or  un- 
favorable to  the  Plaintiff,  but  with  which  the  Defendants 
seem  to  me  to  have,  for  any  purpose  of  the  present 
litigation,  nothing  to  do.  The  confirmations  of  the 
assignees'  sales  and  transactions  which  took  place  in 
March  and  May^  1860,  may  have  been  and  may  be 
material  as  between  Mr.  Adams  on  one  hand  and  the 
assignees  and  creditors  under  the  bankruptcy  in  those 
characters  on  the  other,  but  were,  as  to  the  Defendants, 
matters  inter  alios,  and  were  not,  as  I  conceive,  intended 
to  prevent,  defeat  or  prejudice,  nor  had,  in  my  opinion, 
the  effect  of  preventing,  defeating  or  prejudicing,  the 
claim  made  by  Mr.  Adams  in  this  suit,  which  may  pos- 
sibly be,  though  I  do  not  say  that  it  will  be,  less  for  his 
benefit  than  for  that  of  the  creditors  under  his  bank- 
ruptcy in  that  character. 


It  has  been  argued  that  the  order  of  May^  I860, 
annulling  the  bankruptcy,  was  obtained  by  fraud.  That, 
I  apprehend,  is  not  in  any  sense  material  at  present*  It 
may  be  that  the  order  was  an  erroneous  decision  (though 
I  do  not  say  so).  It  may  be  that  the  bankrupt,  at  the 
time  of  obtaining  the  order,  was  aware  of  facts  not  dis- 
closed to  the  learned  Commissioner  who  made  the  order, 
which,  if  they  had  been  disclosed  to  him,  would  have 
induced  him  to  decline  making  any  such  order  (though 
I  do  not  assert  that  the  bankrupt  was  so) ;  but  in  my 
judgment  the  order  is  not  by  such  means  made  void, 
though  it  may  be  liable  to  be  attacked  successfully.     As 

I  have 
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I  have  said  it  has  not  been  successfully  attacked,  and  it  1863. 
is,  as  I  conceive,  in  full  force.  Assuming  that  the 
bankrupt,  by  omitting  before  obtaining  the  order  to  state 
to  the  assignees  and  to  the  Commissioner  these  undis- 
closed facts,  acted  improperly,  assuming  there  to  have 
been  suppression  and  falsehood  on  the  bankrupt's  part 
upon  the  occasion  of  obtaining  the  order,  I  still  think, 
that  for  any  present  purpose  (independently  of  any  diffi- 
culty in  the  Defendants'  way  from  the  state  of  the 
pleadings)  we  are  bound  to  regard  the  order  as  valid. 
It  has  been  said  also  that  the  Plaintiff  knew  of  Mr. 
Sworder^s  interest  in  the  purchase  from  a  time  preceding 
its  completion.  That  also  I  apprehend  to  be  purely 
immaterial,  the  bankruptcy*  not  having  been  annulled 
before  1860. 

I  consider  that  we  ought  now  to  set  aside,  with  the 
usual  directions,  the  plainly  improper  and  censurable 
purchase  which  the  suit  impeaches ;  and  whatever  may 
have  been  the  demerits  of  the  late  bankrupt  towards  the 
body  of  his  creditors  under  the  bankruptcy  or  any  of 
them,  however  untrusty  he  may  be  as  a  witness,  I 
conceive  that  public  policy  and  private  justice  require 
that  at  least  a  portion  of  his  costs  of  the  litigation  should 
fall  on  the  Defendants,  who  should,  in  my  opinion, 
(unless  preferring  a  taxation^,  pay  the  Plaintiff  100^  for 
his  costs  of  the  suit  to  the  present  time. 

The  form  of  our  decree  will  require  attention.  It 
should,  I  think,  declare  that  the  sale  in  question  cannot 
stand ;  and  accounts  and  inquiries  must,  1  conceive,  be 
directed  for  the  purpose  of  ascertaining  the  amount  to 
be  on  that  footing  paid  by  the  Plaintiff  to  the  De- 
fendants, or  by  the  Defendants  to  the  Plaintiff,  who 
should  be  credited,  I  think,  with  the  100/.  (unless  the 
Defendants  shall  prefer  a  taxation)  for  his  costs  of  the 

suit 
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suit  to  this  time.  In  other  respects  the  cause  should,  I 
suppose,  stand  for  further  consideration ;  but  in  my 
opinion  the  decree  ought  to  be  declared  to  be  without 
prejudice  to  the  question,  whether  the  creditors  under 
the  late  bankruptcy,  or  the  late  assignees  on  their  behalf, 
are  or  will  be,  aa  between  themselves  and  the  Plaintiff, 
entitled  to  claim  the  benefit,  if  any,  to  arise  from  setting 
aside  the  sale. 


The  Lord  Justice  Tukner. 

My  learned  Brother  has  entered  so  much  at  large  into 
this  case,  and  I  so  fully  agree  in  what  has  been  said  by 
him,  that  I  have  very  little  to  add.  That  the  purchases 
in  question  in  this  suit  could  not  have  been  upheld 
against  the  assignees  admits,  I  think,  of  no  doubt  what- 
ever. The  real  question,  therefore,  which  we  have  to 
consider  seems  to  me  to  be  whether  they  can  be  upheld 
against  the  Plaintiff,  the  late  bankrupt,  when  the  title  of 
the  assignees  to  impeach  them  has  been  removed  by  the 
bankruptcy  having  been  annulled. 

It  was  said  in  the  first  place,  on  the  part  of  the  De- 
fendants, that  the  Plaintiff,  the  late  bankrupt,  procured 
his  bankruptcy  to  be  annulled  by  fraud  and  misrepre- 
sentation ;  but  this  point  does  not  appear  to  me  to  be 
open  upon  the  pleadings,  and  even  if  it  was,  I  do  not 
think  we  could  act  upon  it.  The  order  annulling  the 
bankruptcy  is  in  force,  and  so  long  as  it  remains  in 
force  we  are  bound,  I  think,  in  this  jurisdiction  to  treat 
it  as  valid.  That  this  order  was  made  and  the  bank- 
ruptcy annulled,  without  prejudice  to  the  sales  made 
and  the  acts  done  by  the  assignees  under  the  fiat,  does 
not,  I  think,  alter  the  case.  This  provision  would  of 
course  prevent  the  titles  of  purchasers  from  being  im- 
peached on  the  ground  of  bankruptcy  having  been  an- 
nulled ; 
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nulled  ;  but  it  could  not,  as  I  apprehend,  protect  them  1863. 
from  impeachment  on  other  grounds.  Then  it  was  said 
that  the  Plaintiff  was  not  entitled  to  impeach  these  pur- 
chases by  reason  of  the  provisions  contained  in  the  deed 
of  the  14th  of  March,  I860,  entered  into  by  him  with 
the  assignees ;  but  this  deed  does  not  seem  to  me  to 
furnish  the  Defendants  with  any  valid  ground  of  objec- 
tion to  this  suit,  for  the  Defendants  are  no  parties  to  the 
deed,  and  it  was  quite  competent  to  the  assignees  to 
waive  the  provisions  of  it  as  between  them  and  the 
Plaintiff;  nor  indeed  am  I  prepared  to  say,  that  if  the 
circumstances  had  been  such  as  to  render  it  necessary 
for  the  Plaintiff  to  use  the  names  of  the  assignees  in  this 
suit,  he  would  not  have  been  well  entitled  to  do  so,  in- 
demnifying them. 

Again,  it  was  said  for  the  Defendants,  that  the  Plaintiff 
was  no  more  than  a  purchaser  from  the  assignees  of  the 
right  which  they  had  to  set  aside  these  purchases,' and  it 
was  insisted  that  there  could  be  no  valid  transfer  of  a 
right  of  this  nature ;  but  even  assuming  that  there  could 
be  no  valid  transfer  by  the  assignees  of  their  right  to 
impeach  these  purchases,  which,  under  the  circumstances 
of  thb  case,  I  am  by  no  means  prepared  to  admit,  I 
think  that,  by  virtue  of  the  order  annulling  the  bank- 
ruptcy, the  Plaintiff  became  entitled  to  recover  back  his 
property  upon  any  other  sufficient  ground  than  that  of 
the  bankruptcy  being  annulled,  and  that  he  is,  therefore, 
well  entitled  to  recover  in  this  suit,  the  purchase  from  the 
assignees  having  been  fraudulent  and  void.  Some  argu- 
ment was  also  attempted  to  be  raised,  on  the  part  of  the 
Defendants,  upon  the  ground  of  the  Plaintiff  having  at 
the  time  when  the  purchases  were  made,  or  very  soon 
afterwards,  been  aware  that  the  Defendants  had  become 
the  purchasers,  and  not  having  sooner  instituted  this 
suit,  but  I  think  it  is  a  sufficient  answer  to  this  argu- 
ment 
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ment  that  the  Plaintiff  could  not  sue  until  the  bank- 
ruptcy was  annulled.  For  these  reasons,  in  addition  to 
those  assigned  by  my  learned  Brother,  my  opinion  is, 
that  this  decree  cannot  be  maintained,  and  that  there 
must  be  a  decree  for  setting  aside  these  purchases  upon 
the  usual  terms,  and  I  agree  with  what  the  Lord  Justice 
has  proposed  as  to  the  costs,  and  as  to  the  decree  being 
without  prejudice. 


1864. 
Feb.  25. 


The  case  was  this  day  spoken  to  on  the  minutes,  a 
question  having  been  raised,  whether  the  account  of 
rents  ought,  as  of  course,  to  be  on  the  footing  of  wilful 
neglect  and  default,  as  in  the  case  of  a  mortgagee  in 
possession,  or  whether,  as  no  special  case  of  wilful  neg- 
lect or  default  had  been  made  in  the  bill,  the  account 
ought  to  be  simply  of  rents  and  profits  come  to  the  hands 
of  the  Defendant. 


Mr.  Herbert  Smith,  for  the  Plaintiff,  contended  that, 
on  the  balance  of  authority,  the  account  was,  as  of  course, 
on  the  footing  of  wilful  neglect  and  default,  the  Defen« 
dant  being,  in  fact,  a  mortgagee  in  possession;  White 
V.  Liffhtbourne  (a)  i  Gould  v.  Okeden{b);  Murray  v. 
Palmer  (c);  Watt  v.  Grove  (d);  Gibson  v .  D' Este  {e) -, 
Neesom  v.  Clarhson  (/) ;  Douglas  v.  Culverwell  {g) ; 
Pearson  v.  Beavan  (A). 


Mr.  Marten  for  Sworder. 

The   account  is   directed   on   the   footing   of   wilful 

neglect 


(a)  4  Bro.  P.  C.  181. 
(6)  lb.  192. 

(c)  2  Sch.  4  Lef.  474—490. 

(d)  lb,  492. 

(e)  3  r.4^C.,C.C.  542, 581. 


(/)  2  Hare,  163,  176. 
ig)  3  Gtf  251;  affirmed,  10 
Weekit/  Rep,  327. 
(A)  28  Beav,  598. 
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neglect  and  default  against  a  mortgagee  in  possession,  1864. 
in  order  to  spur  him  on  to  make  the  most  of  the  rents, 
that  the  debt  may  be  reduced  as  quickly  as  possible ; 
Lord  Kensington  y.  Bouverie(a).  This  reasoning  does 
not  apply,  nor  can  the  rule,  as  I  submit,  be  fairly  applied 
to  the  case  of  a  person  who  receives  the  rents,  believing 
himself  to  be  the  beneficial  owner.  It  has  not  been  the 
practice  to  direct  an  account,  on  the  footing  of  wilful 
neglect  and  default,  in  cases  where  the  possession  is  not 
primarily  referable  to  the  character  of  mortgagee,  the 
party  becoming  a  mortgagee  only  by  virtue- of  the  decree ; 
Sugdnis  Vend.  ^  Purch.(b);   Trevelyan  v.  Charter  {c)\ 

York  Buildings  Company  v.  Mackenzie  (d) ;  Murphy  v. 

0*Shea{e);  Ezparte  James  (f);  Gresley  v.  Mousley{g\ 

Their  Lordships  held  that  the  account  ought  to  be 
taken  on  the  footing  of  wilful  neglect  and  default. 

(a)  7  Dt  G.,  3f.  *  G.  134,  (d)  8  Bro,  P.  C.  42-70. 

156, 157.  (e)  2  Jo.  ^  Lat.  422—430. 

{b)  Page  897  (lUh  edit.)  (/)  8  Vet,  337,  351. 

(c)  Scton  Decreei,  p.  303  {2nd  {g)  ^  DeG.Sf  J.  78,  101. 
tdU,);  p.  646  {3rd  edit.) 
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1864. 


J/m.  11. 

Before  The 
Lords  Jun- 

TICE8. 

A  lease  of  a 
house  con- 
tained a  cove- 
nant by  the 
lessee  to  use 
the  house  as  a 
private  dwell- 
;-hou8e 


WILKINSON  V.  ROGERS. 

ri^HIS  was  a  motion  by  way  of  appealTrom  an  order 
•*■  of  the  Master  of  the  Rolls  granting  an  injunction 
at  the  suit  of  a  landlord  to  restrain  the  carrying  on  of 
the  business  of  a  coal  merchant  at  a  house  in  Westboume 
Grove,  Paddington,  in  breach  of  the  stipulations  of  the 
lease  under  which  the  premises  were  held. 


nff-h 
only,  provided 


tifa 


that  if  any  of 
the  adjoining 
houses  of  the 
lessor  should 
be  "  converted 
into  a  shop/' 
the  lessee 
might  **  con- 
vert the  de- 
mised pre- 
mises to  a 
similar  use." 
One  of  the  ad- 


By  indenture  dated  the  25th  o(  January,  1859,  Mr. 
Sperling,  under  whom  the  Plaintiff  derived  title,  and 
who  was  entitled  for  a  term  of  years  at  a  ground  rent, 
demised  the  house  in  question,  Nt).  39,  Westboume 
Grove,  to  the  Rev.  W.  G.  Lewis  for  twenty-one  years. 
The  lease  contained  among  others  the  following  cove- 
nant:— "And  further,  that  he  the  said  W.  G.  Lewis 
shall  and  will  keep  and  use  the  said  messuage  as  and 
for  a  private  dwelling-house  only,  and  shall  not  do  or 

joining  houses  suffer  to  be  done  upon  the  said  premises  or  any  part 
of  the  lessor         ,  ^  ;.  ,.,,  , 

was  afterwards  thereot  any  act  or  thing  which  may  be  or  grow  to  be 

let  to  a  photo-  annoyance,  damage  or  disturbance  to  the  said  J.  Sperling, 

exhibited  pho-  or  the  landlord  or  landlords  for  the  time  being  of  the 

siSTand  used  ^^^^  premises,  or  the  tenants  for  the  time  being  of  the 

the  ground-  said  J,  Sperling,  or  the  superior  landlord  or  landlords  of 

the  exhibition  adjoining  or  adjacent  premises ;  but  if  any  or  either  of 

of  photographs  ^^e  adjoining  or  adjacent  premises  now  belonging  to  the 

albums,  cases  said  J.  Speeding  shall  be  converted  into  a  shop,  he  the 
and  frames,  . . 

the  door  being 
kept  open  by 

day,  but  no  alteration  was  made  in  the  building.  Semble,  that  '*  conversion  into  a 
shop"  might  be  effected  by  user,  without  any  structural  alterations  of  the  house,  and 
that  there  had  been  such  a  user  of  the  house  for  the  sale  of  goods  as  to  be  a  conversion 
into  a  shop  within  the  meaning  of  the  proviso. 
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said  W.  G.  Lewis  shall  be  at  liberty  to  convert  the  pre- 
mises hereby  demised  to  a  similar  use." 

At  the  time  when  this  lease  was  granted,  Mr.  Sperling 
was  also  entitled  to  the  houses  numbered  87,  38  and  40. 
In  December,  1860,  he  assigned  his  interest  in  all  four 
bouses  to  the  Plaintiff. 

In  June,  1861,  the  Plaintiff  let  No.  40,  which  ad- 
joined No.  39,  to.  Mr.  Fisher  by  a  written  agreement, 
which  contained  a  stipulation,  ''  that  he  the  said  Richard 
fisher  shall  not,  during  his  tenancy  under  this  agree- 
ment, make  a  shop  of  the  said  premises,  or  carry  on  or 
permit  to  be  carried  on  on  thd  said  premises  any  ofiensive 
trade  or  business,  or  in  any  way  alter  the  architectural 
appearance  of  the  said  premises,  or  do  or  permit  to  be 
done  any  act  or  thing  whereby  the  lease  under  which 
the  said  P.  Wilkinson  holds  the  said  premises  may  be 
forfeited  or  invalidated  in  any  manner  whatsoever/ 

InJuhf,  1862,  Mr.  Lewis  assigned  his  lease  of  No.  39 
to  the  Defendant  Rogers,  and  Rogers  in  June,  1863, 
sub-let  to  the  Defendant  Andrews,  both  of  them  having 
notice  of  the  covenant  set  out  above.     The  Defendant 
Andrews  put  up  in  the  window  a  notice  in  these  words: — 
^  Alpheus  Andrews,  Coal  Office,  and  at  the  Coal  Ex- 
change.'*     No  alteration  was  made  in  the  house,  nor  did 
the  Defendant  Andrews  keep  any  stock  of  coals  about 
or  near  it,  but  only  received  there  orders  for  coal,  which 
he  supplied  from  his  other  address.     At  this  time  No.  37 
was  occupied  by  a  surgeon.  No.  38  by  a  dentist,  both  of 
whom  had  on  their  doors  brass  plates,  with  their  names 
and  professions.     The  bill  was  filed  to  restrain  the  De- 
fendants from  carrying  on  or  allowing  to  be  carried  on 
tlie  business  of  a  coal  merchant  at  the  house,  and  from 
nhibiting  the  above  notice  in  the  window,  and  from 

using 


Wilkinson 

r. 

Rogers. 


64.  CASES  IN  CHANCERY. 

1864.        using  the  house  or  allcJwing  it  to  be   used   otherwise 

^'-^^'^      than  as  a  private  dwelling-house. 
Wilkinson 

V. 

Rogers.  T^g  Defendants  in  opposition  to  the  motion  for  the 

injunction  adduced  evidence,  among  other  things,  to 
show  that  the  house  occupied  by  Mr.  Fisher  had  been 
"converted  into  a  shop/'  so  as  to  bring  the  proviso  into 
operation.  Mr.  Fisher,  who  was  a  photographer,  gave 
evidence  on  the  motion,  and  was  orally  cross-examined 
before  the  Lords  Justices  on  the  appeal  motion.  The 
result  of  the  evidence  was,  that  when  he  took  the 
premises,  he  told  the  Plaintiff  that  he  wanted  them  for 
his  business  as  a  photographer  and  artist.  Upon  taking 
them,  he  built  a  photographic  studio  at  the  rear.  The 
words  **  Fisher,  Photographer,"  were  painted  up  out- 
side. Photographs  in  a  large  frame  were  exhibited 
outside,  but  only  as  specimens  of  the  artist's  skill,  and 
not  for  sale.  The  door  on  the  ground  floor  was  kept 
open ;  and  in  the  ground  floor  room  was  a  table  on 
which  were  exhibited,  albums,  frames,  cases  and  photo- 
graphs. The  table  was  a  moveable  table,  without  a 
cash  drawer.  The  photographs  were  taken  by  himself, 
and  were  exhibited  as  specimens  of  the  artist's  skill,  and 
not  for  the  purpose  of  sale ;  but  he  said  he  should  have 
sold  them,  if  anyone  had  wished  to  buy  them.  He 
sold  many  cases,  and  a  good  number  of  frames,  but 
generally  to  those  persons  only  who  had  their  portraits 
taken  by  him;  he  also  sold  albums.  The  shutters  on 
the  ground  floor  were  generally  closed  on  Sundays, 

About  June,  1863,  after  Mr.  Fisher  had  continued 
his  business  for  about  two  years,  the  Plaintiff  gave  him 
notice  to  discontinue  all  show  of  business  about  the 
premises.  Fisher  thereupon  asked  the  Plaintiff  to  take 
the  house  off  his  hands,  and  ultimately,  about  the  end  of 
Avgust,  possession  of  it  was  given  up  to  the  Plaintiff. 

This 
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This  was  before  the  bill  was  filed.     The  street  consisted        1864. 
almost  entu^ly  of  shops. 


The  Master  of  the  Rolls  was  of  opinion^  that  Che  pro- 
ceedings of  the  Defendants  were  a  breach  of  the  cove- 
nant, and  that,  assuming  Fhher*s  business  to  have  been 
carried  on  without  any  objection  on  the  part  of  the 
Plaintiff,  the  stopping  that  business  before  the  bill  was 
filed  precluded  the  Defendants  from  taking  any  advantage 
of  his  having  formerly  carried  it  on.  His  Honor  accord- 
ingly granted  an  injunction  as  prayed,  which  the  De- 
fendant Rogers  now  moved  to  discharge. 

Mr.  J.  H.  Palmer  and  Mr.  Boyk  for  the  appeal 
motion. 

The  landlord  cannot  maintain  this  bill  after  allowing 
the  surrounding  property  to  be  used  as  it  has  been; 
Duke  of  Bedford  v.  Trustees  of  the  British  Museum  {a); 
Roper  V.   Williams  (b).      Moreover,  Fisher*s  premises 
were  converted  into  a  shop  within  the  meaning  of  the 
proviso  in  our  lease.    The  Master  of  the  Rolls  so  far 
agreed  with  us  on  these  points,  that  he  evidently  would 
not  have  granted  the  injunction,  but  for  the  fact  of 
Fisher^s  business  having  been  discontinued  before  the 
Irill  was  filed.     That,  we  submit,  makes  no  difference, 
u  his  business  was  being,  carried  on  when  we  took  pos- 
session and  commenced  the  course  of  proceeding  now 
complained  of.     We  say,  moreover,  that  we  have  not 
broken  the  covenant ;  it  was  intended  to  guard  against 
converting  the  premises  into  a  shop,  and  we  have  done 
nothing  which  can  be  so  described.     Suppose  a  solicitor 
were  to  put  upon  his  door  a  brass  plate,  with  his  name 
^d  profession   inscribed,   surely   that  would  not    be 

turning 
(t)  2  J£  4  K.  552.  (6)  T.  i  A.  18. 

.      Vol.  II— 1.  F  D.J.S. 


WlLKINBON 
V. 

Rogers, 
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1864.       turning  the  house  into  a  shop? — and  what  we  have  done 
amounts  to  no  more.     At  all  events,  we  submit  that  the 
V.  Plaintiff  ought  to  be  left  to  his  remedy  at  law,  by  eject- 

ment. The  foundation  of  the  remedy  by  interlocutory 
injunction  is  irreparable  damage;  here  there  is  none, 
nor  anything  amounting  to  nuisance;  mere  depreciation 
in  the  value  of  property  is  not  enough ;  Attorney- 
General  v.  Nicholl  (a).  Now  that  the  Court  can  assess 
damages,  the  quantum  of  injury  is  a  material  element  in 
these  cases;  and  here  the  injury  is  infinitesimal,  and 
the  remedy  at  law  quite  sufficient.  The  present  case  is 
governed  by  Child  v.  Douglas  ijb). 

Mr.  Locock  Webb  for  Andrews. 

Mr.  Selwyn  and  Mr.  Swanston  for  the  Plaintiff. 

The  breach  of  covenant  is  manifest.  A  person  who 
sets  up  a  placard  on  his  house  bearing  the  words  "  coal 
office"  is  not  using  it  ''as  a  private  dwelling-house  only." 
Now  as  to  our  allowing  trades  to  be  carried  on  in 
adjoining  houses,  we  say  that  Duke  of  Bedford  v. 
Trustees  of  the  British  Museum  (c)  and  Roper  v. 
Williams  (d)  do  not  apply.  In  those  cases  permanent 
buildings  had  been  erected,  here  no  structural  alteration 
was  made  in  the  PlaintifTs  adjoining  houses.  Kemp 
V.  Sober  {e)  shows  the  difference  between  assenting  to 
temporary  and  to  incurable  breaches  of  covenant.  Then 
as  to  the  proviso,  we  say,  that  as  no  structural  alteration 
was  made  in  Fisher's  house,  it  cannot  be  said  to  have 
been  "converted  into  a  shop."  The  proviso  does  not 
extend  to  its  being  "  used  as  a  shop."  We  submit,  how- 
ever,  that  it  was  not  even  used  as  a  shop,  it  was  a  photo- 
graphic 

(a)  16  Ves.  338.  (d)  T.  ^  R.  IS. 

(6)  5  De  G.,  M.  4-  O.  739.  («)  1  Sim.  {N.  5.)  517. 

(r)  2  M.^K.  552. 
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graphic  studio,  and  selling  formed  only  a  trifling  part  of  1864. 

his  business.     Even  that  was  discontinued,  and  thereupon  ^j^^^^^"^^ 

the  bouse  reverted  to  its  original  character  of  a  private  «. 

house.      Quantum  of  damage  is  immaterial  where  the  Roo«»»« 
right  of  the  Plaintiff  is  founded  on  contract 

Mr.  Palmer  in  reply. 


The  Lord  Justice  Knight  Bruce. 

On  the  present  occasion,  I  think  it  proper  to  give  an 
opinion  solely  on  one  of  the  points  raised  in  argument, 
namely,  on  the  question  as  to  the  meaning  and  effect  of 
the  words  contained  in  the  lease  of  the  25th  of  January^ 
1859,  ''  but  if  any  or  either  of  the  adjoining  or  adjacent 
premises  now  belonging  to  the  said  J.  Sperling  shall  be 
converted  into  a  shop,  he  the  said  W.  G,  Lewis  shall  be 
at  liberty  to  convert  the  premises  hereby  demised  to  a 
similar  use."  The  first  question  to  which  I  mean  to 
address  myself  is,  whether  any  or  either  of  the  '' adjoining 
or  adjacent  premises"  have  or  has  been  converted  into  a 
shop.  The  house  occcupied  by  Mr.  Fisher  is  part  of 
the  property  described  in  the  lease  as  **  adjoining  or 
adjacent  premises;"  of  that  there  can  be  no  doubt. 
Has  it  then  since  the  granting  of  the  lease  been  ''  con- 
verted into  a  shop"  within  the  meaning  of  those  words 
as  used  in  that  instrument  ?  I  am  of  opinion  that  there 
is,  to  say  the  least,  ground  for  great  and  serious  doubt, 
whether  it  has  not  been  so  converted.  It  is  true,  that 
diere  has  not  been  any  architectural  or  structural  altera- 
tion in  the  house  (to  borrow  the  phrases  used  during  the 
argument),  but  there  has  been  a  use  of  it  for  the 
sale  of  goods.  That  there  has  been  no  ''architectural  or 
structural''  change  makes,  in  my  opinion,  no  difference ; 
the  quesUon  in  my  judgment  being,  has  it  been  con- 
verted into  a  place  for  the  sale  of  goods.  As  at  present 
F  2  advised 
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1864.       advised  I  am  of  opinion  that  it  has.     What  then  is  the 

^^^  consequence  of  its  being  converted  into  or  (which,  as  I 

Wilkinson       «,•  ,  i*i*  i  lo 

V.  think,  means  the  same  thmg)  being  used  as  a  shop? 

Rogers.  rpj^^  |^^^^  provides  *'  that  if  any  or  either  of  the  adjacent 
premises  now  belonging  to  the  said  •/.  Sperling  shall  be 
converted  into  a  shop  the  said  W,  G.  Lewis  shall  be  at 
liberty  to  convert  the  premises  hereby  demised  to  a 
similar  use."  The  omission  of  words  of  limitation  after 
the  name  of  Mr.  Lewis  is,  in  my  judgment,  immaterial. 
The  word  ''  convert"  must  be  considered  as  used  in  the 
same  sense  in  both  parts  of  this  clause.  Has  then  the 
lessee  been  placed  at  liberty  to  use  the  property  com- 
prised in  his  lease  for  a  similar  purpose  ?  I  think  that 
he  has.  Is  the  use  to  which  he  has  lately  put  the  pro- 
perty a  "  similar  use  f  He  has  used  it  as  a  place  of 
business,  not  for  selling  goods  over  the  counter,  which 
probably  would  be  difficult  in  the  case  of  coals,  but  for 
selling  goods  to  be  supplied  from  another  place.  It 
seems  to  me  that  this  is  a  similar  use  within  the  meaning 
of  that  expression  as  used  in  this  instrument.  If  obliged 
to  decide  the  case  now,  I  should  so  decide  it;  but  it  is 
not  necessary  to  decide  it.  It  is  enough,  on  the  present 
occasion,  to  say  that,  on  the  materials  before  us,  the  case 
•of  the  Plaintiff  cannot  be  presented  more  favorably 
than  as  a  case  open  to  great  and  serious  doubt,  and, 
irreparable  damage  to  the  Plaintiff  being  out  of  the 
question,  I  think  that  the  case  for  an  interlocutory 
injunction  fails.  The  injunction  will  be  discharged 
without  prejudice  to  any  question,  and  the  costs,  both 
here  and  at  the  Rolls,  made  costs  in  the  cause. 

ITie  Lord  Justice  Turner. 

I  agree  that  the  case  for  an  injunction  fails,  and  I  also 
think  that  the  costs  ought  to  be  costs  in  the  cause.  I 
assume  for  the  present  purpose  that  there  has  been  a 

breach 
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breach  by  the  Defendant  of  the  covenant  contained  in 
the  lease  to  Lewis,  though  I  give  no  concluded  opinion 
upon  that  point.  I  think  that  it  is  sufficient  for  the 
present  purpose  to  deal  with  the  case  on  the  proviso 
contained  in  the  covenant.  It  has  been  argued  for  the 
Plaintiff  that  there  could  be  no  conversion  into  a  shop 
of  the  premises  demised  to  Fisher,  unless  there  was  a 
structural  or  architectural  alteration  in  those  premises, 
but  I  am  not  prepared  to  go  that  length.  I  am  disposed 
to  think  that  a  building  may  be  converted  into  a  shop 
either  by  structural  or  architectural  alteration  or  by  user, 
but  in  my  opinion  the  questions  whether  there  could  or 
could  not  be  such  a  conversion  within  the  meaning  of 
the  proviso  by  user  only,  and  whether  there  has  or  has 
not  been  in  the  present  case  such  a  user  as  to  amount  to 
such  a  conversion,  are  questions  to  be  decided  at  the 
hearing  of  the  cause.  It  was  pressed  in  argument  for 
the  Plaintiff,  that  there  is  here  a  direct  covenant  on  the 
part  of  Lewis  by  which  the  Defendant  is  bound  to  use 
the  premises  demised  to  him  as  a  private  dwelling-house 
only ;  and  that  where  a  person  has  entered  into  a  direct 
covenant  the  Court  will,  in  all  cases,  interfere  at  once  to 
restrain  him  from  committing  a  breach  of  it ;  but  I  am 
m'lstaken  in  my  view  of  the  law  if  this  be  the  rule  of  the 
Court.  No  doubt,  if  the  covenant  is  clear  and  the  breach 
of  it  is  clear,  and  serious  injury  is  likely  to  arise  from 
the  breach,  it  is  the  duty  of  the  Court  to  interfere  before 
the  hearing  to  restrain  the  breach.  But  if  the  covenant 
is  obscure  or  the  breach  doubtful,  and  no  irreparable 
damage  can  arise  to  the  Plaintiff,  then,  according  to  the 
course  of  the  Court  as  I  understand  it,  the  case  resolves 
itself  into  a  question  of  comparative  injury,  whether  the 
Defendant  will  be  more  damnified  by  the  injunction 
being  granted  or  the  Plaintiff  by  its  being  withheld. 
Here  it  is  plain  that  great  damage  would  be  done  to  the 
Defendant  by  granting  the  injunction,  and  it  does  not 

appear 
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appear  by  the  evidence  that  any  substantial  damage  can 
arise  to  the  Plaintiff  from  our  withholding  it.  I  am  of 
opinion,  therefore,  that  the  injunction  ought  to  be  dis- 
solved. 


The  Lord  Justice  Knight  Bruce. 

I  believe  I  omitted  to  observe  on  the  point  made  on 
behalf  of  the  Plaintiff,  that  the  use  by  Mr.  Fisher  of  his 
house  for  photographic  purposes  had  ceased  before  the 
bill  was  filed. — My  opinion  is,  that  this  makes  no  differ- 
ence as  to  the  course  the  Court  ought  to  take. 


FROST  V.  WARD. 

Jan.  13. 
Before  The 

LORDB  JUB- 
TICBB. 

A  suit  was 
instituted  on 
the  16th  of  Of. 
tober  on  behalf  Cause. 
of  infants  by 
their  great 
uncle,  as  their 
next  friend, 
for  the  admi- 
nistration of 
the  estates  of 
their  father 
and  mother. 
On  the  1 8th  of 
November  a 
second  suit 
was  instituted 
on  behalf  of 
the  same  in- 
fants bj  a 
stranger  as 

their  next  friend,  and  a  decree  was  obtained  on  the  21  st,  the  solicitors  for  the  Plaintiffs 
in  the  second  suit  being  the  London  agents  of  the  solicitors  of  the  Defendant : — Held^ 
that  in  these  circumstances  the  instituuon  of  the  second  suit  was  improper,  and  that  the 
conduct  of  it  ought  to  be  given  to  the  next  friend  in  the  first  suit. 


npHIS  was  a  motion  by  way  of  appeal  from  an  order 

of  Vice-Chancellor  Stuart  refusing  to  give   the 

conduct  of  proceedings  under  the  decree  in  the  second 

above-mentioned    cause   to   the   Plaintiffs   in   the   first 


The  two  suits  were  for  the  administration  of  the 
estates  of  Thomas  Frost,  who  died  in  1861,  and  of  his 
widow  Mary  Frost,  his  trustee  and  executrix,  who  died 
on  the  5th  of  September,  1863. 

The  bill  in  the  first  cause  was  marked  for  the  Master 
of  the  Rolls,  and  was  filed  on  the  16th  o(  October,  1863, 
by  the   infant  children   of  Thomas  and  Mart/  Frost, 

against 
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against  the  trustee  and  executrix  of  Mary  Frost.  The 
next  friend  of  the  infants  was  Samuel  Frost,  their  great 
uncle. 

The  bill  in  the  second  cause  was  marked  for  the  Court 
of  Vice- Chancellor  Stuart,  and  was  filed  on  the  18th  of 
November,  1863,  in  the  name  of  the  same  Plaintiffs,  by 
G.  W.  Gunnell  as  their  next  iriend.  The  solicitors  of 
the  Plaintiffs  in  the  second  cause  were  the  London  agents 
of  the  country  solicitors  who  acted  for  the  Defendant  in 
both  causes.  Mr.  Gunnell  was  a  stranger  to  the  family, 
and  no  explanation  was  given  as  to  the  motives  which 
induced  him  to  act  as  next  friend. 

The  second  cause  was  heard  as  a  short  cause  and  a 
decree  made  therein  on  the  21st  of  November,  1863, 
while  the  first  suit  was  not  yet  ready  for  hearing. 

On  the  35th  of  November  the  Master  of  the  Rolls,  on 
the  application  of  the  Defendant,  made  an  order  staying 
all  proceedings  in  the  first  suit,  with  liberty  to  the 
Plaintiffs  in  that  suit  to  apply  to  Vice-Chancellor  Stuart 
as  they  might  be  advised  with  respect  to  the  second  suit. 
On  the  same  day  an  order  was  made  for  transferring  the 
first  suit  to  the  Court  of  Vice-Chancellor  Stuart, 

On  the  22nd  of  December  the  Plaintiffs  in  the  first 
suit  moved  before  Vice-Chancellor  Stuart,  in  both  suits, 
that  they,  by  Samuel  Frost  their  next  friend,  might  have 
the  conduct  of  the  proceedings  in  the  second  suit.  The 
Vice-Chancellor  refused  the  motion. 
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It  was  in  evidence  that  Mr.  Samuel  Frost,  the  next 
friend  in  the  first  suit,  was  a  person  of  substance  and  of 
business  habits,  and  there  was  no  imputation  upon  him, 
nor  was  his  suit  alleged  to  be  in  any  way  an  improper 

one. 
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one.  It  was  objected,  however,  that  his  solicitor  had 
been  the  solicitor  of  Mary  'Frosty  and  that  she  had  com- 
mitted, breaches  of  trust  as  to  her  husband's  estate,  which 
were  not  so  likely  to  be  properly  investigated,  if  the  pro- 
ceedings were  in  his  hands,  as  if  they  were  in  those  of 
another  solicitor. 


Mr.  Osborne  and  Mr.  Waller  for  the  Appellants. 

There  is  no  imputation  on  the  next  friend  in  the  first 
suit ;  nor  is  there  any  allegation  that  the  institution  of 
that  suit  was  improper.  The  next  friend  in  that  suit  is 
a  natural  protector  of  these  infants  ;  whereas  there 
cannot  be  any  doubt,  that  the  next  friend  in  the  second 
suit,  the  reason  for  whose  acting  is  not  given,  is  a 
nominee  of  the  Defendant,  the  solicitors  in  that  suit 
being  virtually  the  same  on  both  sides.  If  the  order  of 
the  Vice-Chancellor  is  to  stand,  no  suit  on  behalf  of 
infants  can  ever  be  effectually  prosecuted,  as  the  De- 
fendant may  defeat  it  by  procuring  the  institution  of 
another  suit  by  a  nominee  of  his  own  as  next  friend, 
and  allowing  a  decree  in  it  to  be  taken  at  once. 

Mr.  Malins  and  Mr.  Woodhotise  for  GunnelL 

There  is  nothing  against  Mr.  Ounnell,  nor  any  reason 
why  he  should  be  deprived  of  the  conduct  of  his  own 
suit.  The  obtaining  a  decree  in  this  summary  way  is 
a  benefit  to  everybody,  where  there  is  no  occasion  for 
hostile  proceedings;  and  it  is  oflen  found  best  that  a 
stranger  should  be  the  next  friend. 

Mr.  Greene  and  Mr.  Danvey  for  the  Defendant. 

Our  client  has  received  no  assets,  and  has  therefore 
no  personal  interest  in  the  matter ;  all  she  wishes  is  the 
benefit  of  the  infants.  The  breaches  of  trust  which 
Mrs.  Frost  committed  are  not  likely  to  be  properly 

investigated 
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investigated  by  the  peraons  who  were  her  own  legal        1864. 
advisers. 

Mr,  Osborne  in  reply. 

The  Lord  Justice  Knight  Bruce. 

The  earlier  of  these  suits,  that  before  the  Master  of 
the  Rollsy  was  instituted  on  the  16th  of  October  last; 
the  later  suit,  that  before  Vice-chancellor  Stuart,  was 
instituted  on  the  18th  o{  November  last,  and  a  decree  in 
it  was  obtained  three  days  afterwards,  namely,  on  the 
Slst  of  November;  the  solicitors  being  in  effect  but  one, 
acting  on  both  sides  in  the  suit  in  which  the  decree  was 
obtained.  The  obtaming  a  decree  thus  early,  the  ob- 
taining a  decree  while  one  has  not  been  obtained  in  an 
earlier  suit  instituted  for  the  same  purpose,  and  the 
identity  of  the  solicitors  for  the  Plaintiffs  and  the  De- 
fendant in  the  suit  in  which  the  decree  is  obtained,  may 
in  some  cases  be  not  material,  but  in  my  view  every 
one  of  those  circumstances  in  this  case  is  material,  and, 
I  think,  that  the  second  suit  ought  not  to  have  been 
instituted.  I  think  that,  as  between  Mr.  Frost,  a  rela- 
tive of  the  infant  Plaintiffs,  and  Mr.  Gunnell,  of  whom 
we  know  nothing,  and  whose  intervention  in  the  pro- 
ceedings is  not  explained,  Mr.  Frost  is  the  proper  person 
to  have  the  conduct  of  the  cause  in  which  a  decree  has 
been  made.  We  do  not  intend  to  prejudice  any  applica- 
tion which  may  hereafter  be  made  to  remove  Mr.  Frost 
from  having  the  conduct  of  the  cause  on  the  ground  of 
negligence,  or  any  other  sufficient  reason;  but,  as  matters 
now  stand,  we  think  that  the  conduct  of  the  cause  ought 
to  be  given  to  him.  Such  affidavits  have,  however,  been 
filed,  and  such  a  course  taken  on  both  sides,  that  our 
order  ought,  I  think,  to  be  silent  as  to  costs. 

The  Lord  Justice  Turner. 
I  am  of  the  same  opinion,  and  have  nothing  to  add. 
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RACKHAM  V.  DE  LA  MARE, 

Jan.  23,  25. 

Before  The    fipHIS  was  an  appeal  "from  a  decision  of  Vice-Chan- 
^TicBs."*"  cellor  Stuart  on  the  construction  of  the  will  of 

A  testator  gave  Mr.  Francis  JRackham. 

his  residuary 

estate  in  trust 

for  his  wife  for      The  testator  by  will  dated   the    14th  of  December ^ 

her  death  he     1836,  bequeathed  his  personal  estate  to  trustees  upon 

directed  that     trust  to  convert  and  invest  it.     He  devised  his  real  estate 

one-sixth  of 

the  fund  to  the   same  trustees,  and   directed  them  to  pay  the 

should  he  held  jncQme  of  the  real  and  residuary  personal  estate  to  his 

m  trust  to  pay       ^  -^  \ 

the  income  to    wife,  and  after  her  death  to  sell  his  real  estate,  and  he 

H  R^for  Hfe    ^IJsposed  of  the  proceeds  and  of  his  residuary  personal 

and  after  her     estate  as  follows,  namely,  as  to  one-sixth  thereof  he  di- 

children,  who    rected  that  his  trustees  or  trustee  should,  during  the  life 

being  a  son  or  q{  ijjg  daufi^hter  Charlotte  De  la  Mare,  pay  the  income 

sons  should  ,         *     f  , 

attain  twenty-   to  her  for  her  separate  use,  with  a  restraint  on  anticipa- 

dau'  htertr^  *  ^'^"'  *"^  ^^^^^  ^^^  decease  of  his  daughter  Charlotte 
daughters  at.  De  la  Mare^  as  to  the  said  share  of  the  said  trust 
or*  marry.^^He  nnoneys,  stocks,  funds  and  securities,  in  trust  for  all  and 

gave  other  every  her  children  or  child,  who  being  a  son  or  sons 
shares  upon  «       i «  .       •  n  «    . 

similar  trusts     should  attain  the  age  of  twenty-one  years,  or  being  a 

h"^  °vid"  °^h    ^^^gl^^®'"  ^^  daughters  should  attain  that  age  or  marry 

name  and  their  under 

children  re- 
spectively. The  will  contained  a  proviso  that  if  any  of  his  said  children  should  die 
without  having  any  child  who  under  the  above  trust  should  become  absolutely  entitled 
to  a  share  of  the  trust  fund,  then  as  well  the  original  share  thereby  given  as  also  tht 
share  accruing  under  the  proviso  to  each  child  whose  issue  should  so  fail  and  his  or  her 
children  or  child,  should  go  to  the  survivors  or  survivor  of  the  testator's  said  children, 
and  if  more  than  one  in  equal  shares  during  their  respective  lives,  and  after  their 
respective  deaths  the  said  shares  to  be  respectively  transiniued  to  such  their  respective 
children  or  child  as  thereinbefore  expressed  with  respect  to  their  original  shares. 

H,  R.  was  living  at  the  date  of  the  will,  but  died  childless  in  the  testator's  lifetime : 
Heldf  that  her  share  was  not  undisposed  of,  but  that  the  gift  over  in  the  proviso  took 
effect. 
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under  it,  to  be  awarded  between  and  amongst  such  chil-  1864. 
dren,  if  more  than  one,  in  equal  shares,  and  if  there  ^^^^^^^^ 
should  be  but  one  such  child,  the  whole  of  the  said  ^*^"^*' 
shares  of  the  said  trust  moneys,  stocks,  funds  and  se-  Db  i-a  Mare. 
curities  to  be  in  trust  for  such  one  child.  As  to  another 
sixth  the  testator  declared  that  the  same  and  the  income 
thereof  should  be  held  upon  trusts  for  the  benefit  of  his 
daughter  Harriet  JRackham  during  her  life,  and  her 
children  or  child  after  her  decease,  similar  to  the  trusts 
thereinbefore  declared  concerning  the  first-mentioned 
sixth  part  or  share  for  the  benefit  of  his  daughter 
Charlotte  De  la  Mare  and  her  children  or  child.  The 
testator  made  dispositions  similar  in  character  of  three 
of  the  other  sixths,  each  for  the  benefit  of  a  child  of  the 
testator  by  name  and  the  children  of  such  child,  but  the 
remaining  sixth  he  gave  to  a  daughter  £[>r  life,  without 
making  any  further  dispositions  of  it :  provided  always, 
that  if  any  one  or  more  of  his  said  sons  and  daughters 
should  die  without  having  any  child  who  under  the 
trusts  aforesaid  should  become  absolutely  entitled  to  a 
share  of  the  said  trust  moneys,  stocks,  funds  and  se- 
curities, then  and  in  every  such  case,  as  well  the  original 
share  thereinbefore  given  as  also  the  share  or  shares  by 
virtue  of  that  clause  surviving  and  accruing  to  each  and 
every  of  his  said  sons  and  daughters  whose  issue  should 
so  fidl,  and  his  or  her  children  or  child,  should  vest  in, 
accrue  and  belong  to  the  survivors  or  survivor  or  others 
or  other  of  his  said  sons  and  daughters  in  equal  shares, 
if  more  than  one,  during  their  respective  lives,  and  after 
their  respective  deaths  the  said  shares  to  be  respectively 
transmitted  to  such  their  respective  children  or  child  as 
thereinbefore  expressed  with  respect  to  their  original 
shares. 

The  tesUtor  died  on  the  22nd  of  July,  1842.     His 

daughter 
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daughter  Harriet  died  unmarried  in  1841,  in  his  lifetime. 

„  His  other  five  children  named  in  his  will  survived  him. 

Rackham 

V. 

De  la  Mark.  rpj^^  testator's  widow  died  in  1861.  The  acting 
trustees  having  sold  the  real  estate  paid  one-fifth  of  the 
whole  trust  fund  to  the  children  of  the  testator's  daughter 
Charlotte  De  la  Mare,  treating  the  share  o{  Harriet 
Rackham  as  having  gone  over  under  the  proviso. 

The  Plaintiff  was  the  eldest  son  and  heir-at-law  of 
the  testator,  and  he  filed  his  bill  for  carrying  into  effect 
the  trusts  of  the  will,  insisting  that  the  sixth  share  given 
to  Harriet  Rackham  had  lapsed,  and  Vice-chancellor 
Stuart  decided  this  point  in  his  favor. 

Mr.  Malins  and  Mr.  Archibald  Smith  for  the  Appel- 
lant 

Harriet  Rackham  died  without  issue  in  the  testatx>r*s 
lifetime,  after  the  date  of  his  will.  The  cases  settle  that 
in  these  circumstances  the  gift  over  of  her  share  takes 
effect ;  Jarman  on  Wills  (a) ;  Darrell  v.  Molesworth  (6) ; 
Ledsome  v.  Hickman  (c) ;  Bretton  v.  Lethulier  (d) ; 
Willing  v.  Baine(e)\  Walker  v.  Main{f)\  Hum^ 
phreys  v.  Howes  {g) ;  Hannam  v,  Sims  (h).  The  Vice- 
Chancellor  proceecled  on  two  grounds,  first,  that  the  gift 
over  did  not  apply  to  a  share  of  which  there  had  been  no 
previous  enjoyment  under  the  will;  and,  secondly,  that 
a  clause  of  accruer  could  not  apply  to  the  share  of  a 
child  dying  in  the  testator's  life.  Both  these  grounds 
are  displaced  by  the  authorities,  which  show  that  in 
cases  of  this  description  it  is  immaterial  to  the  gift  over 

whether 

(fl)  Vol.  2,  p.  713—717.  (e)  3  P.  Wnu.  113. 

(6)  2  Vem,  378.  (/)  1  Jae.  ^  W.  1. 

(c)  Ih.  611.  ig)  1  Ktiif.  4-  My.  639. 

(d)  lb.  653.  (A)  2  De  G.  *  J.  151. 


Raokham 
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whether  the  prior  taker  has  died  before  or  after  the  tes- 
tator's deaths  if  he  has  die))  in  such  circumstances,  that 
bad  he  survived  the  testator  the  gift  over  would  have  _  v, 
taken  effect;  Ive  v.Ki7iff{a);  Re  ShepparcTs  Trust {b); 
Re  Greetis  Estate  (c).  The  cases  of  Bastin  v.  Watts  (d) 
and  Smith  v.  Oliver  {e)  are  not  consistent  with  the 
other  authorities. 

Mr.  Green  and  Mr.  Edwin  Ward^  in  support  of  the 
decree,  contended  that  the  cases  cited  by  the  Appellant 
did  not  govern  the  present  case.  That  the  original  gift 
here  was  to  an  unascertained  class,  who  could  not  be  as- 
certained during  the  life  of  the  testator,  whereas  in  those 
cases  the  original  gift  was  to  ascertained  objects.  They 
referred  to  Rider  v.  Wager  (/) ;  Shergold  v.  Boone  (g) ; 
Ive  V.  King  (a)  ;  Stewart  v.  Jones  (A) ;  and  Jarman  on 
Wilh  (i),  in  addition  to  Bastin  v.  WatU  {d),  and  Smith 
Y.  Oliver  {e). 

Mr.  Archibald  Smith  in  reply. 

The  Lord  Justice  Knight  Bruce. 

It  appears  to  me  that,  on  the  letter  and  spirit  of  the 
instrument  before  us,  independently  of  authority,  and 
also  on  the  great  preponderance  of  authority,  the  words 
of  the  proviso  upon  which  the  present  question  depends 
ought  to  be  read  and  understood  as  meaning  and  equiva- 
lent to,  ''  Provided  always,  that  if  any  one  or  more  of 
my  said  sons  and  daughters  shall,  whether  surviving  or 
not  surviving  me,  die  without  having  any  child,  who, 

under 

(a)  16  Beav.  46.  (/)  2  P.  Wms.  328. 

(6)  1  E.  *  J.  269.  (g)  13  Ves.  370. 

(0  1  Drew,  if  Sm.  68.  {h)  3  De  G.  ^  J.  532. 

(d)  3  Bern.  97.  (0   Vol.  2,  p.  638  (2nd  edit.) 

(0  11  Beav.  494. 
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1864.        under    the    trusts    aforesaid,  shall  become  absolutely 

P    ^^      entitled  to  a  share  of  the  sai^  trust  moneys,  stocks,  funds 

V.  and  securities,  then  and  in  every  such  case,  &c."      I 

i»A  Mars.  ^QHg^^  ^jj^t  the  instrument  was  practically  before  the 
institution  of  the  suit  thus  construed,  and,  if  so,  I  think 
it  was  construed  rightly,  and  carried  into  effect  properly. 
Harriet  Rackfiam  was  living  at  the  date  of  the  will,  and 
for  some  years  afterwards,  and,  in  my  opinion,  the 
Plaintiff,  if  entitled  to  anything  as  heir-at-law  or  next  of 
kin,  is  entitled  to  no  more  than  he  would  have  been  if 
Harriet  Rackham  had  survived  the  testator.  I  give  no 
opinion  whether  her  having  died  before  the  date  of  the 
will  would  have  made  any  difference. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  This  is  not  a  case  of  sub- 
stitution, and  the  cases  on  substitution  have  no  bearing 
upon  it.  It  is  a  clear  case  of  a  gift  to  A.  for  life,  and 
after  her  death  to  her  children,  with  a  gift  over  in  case 
no  child  of  hers  should  attain  a  vested  interest.  This 
limitation  over,  in  my  opinion,  was  well  made,  and  has 
taken  effect,  although  Harriet  Rackham  died  in  the  life- 
time of  the  testator. 
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In  re  BRETTLE. 
JOLLANDS  V.  BURDETT. 

Feb.  19. 

rpHIS  was  a  motion  by  way  of  appeal  from  a  decision     Before  The 

of  the  Master  of  the  Rolls  holding  that  an  assign-      *^xic'e8.^*" 

ment  by  a  married  woman  of  the  interest  of  a  fund  to  A  testator  gave 

which  she  was  entitled  for  life,  with  a  restraint  on  an-  ^"  residuaiy 

'  personalty  to 

ticipation,  operated  to  pass  an  apportioned  part  of  the  trustees  upon 

interest  up  to  the  date  of  the  deed.  the1ife"of"hi8 

daughter  (a 
Alfred  Brettle,  by  will  dated  the  13th  of  November^^''^}^^^^^^^ 

1852,  gave  his  residuary  estate  to  trustees  upon  trust  for  **»«  income 
-  ,   .  ,     ,         ..  .  xt        *•  from  time 

conversion  and  investment,  and  then  "  upon  trust  that  to  time  when 

they  or  he  the  said  trustees  or  trustee  shall,  during  the  ^^^  ®*^*\® 
.  •      r^  .^^  A  s^'^®  snail  De 

life  of  the  said  Sophia  Cunningham,  pay  the  income  of  due  and  re- 
such   last-mentioned   trust  moneys,   stocks,  funds   and  ^'Jj^g 'Jly' of ' 
securities  from  time  to  time  when  and  as  the  same  shall  anticipation/' 
be  due  and  received,  but  not  in  the  way  of  anticipation,  per^band^'^of 

into  the  proper  hands  of  her  the  said  Sophia  Cunning-  ^^^  daughter, 
I        /.       t  11  ,    ,         /,  ft>T  lier  sepa- 

nam  tor   her  sole   and   separate   use   and   benefit,  ex-  rate  use.    The 

clusively  and  independently  of  her  said  present  or  any  ^^esiduary 

p  estate  consisted 

future  husband,  and  so  as  not  to  be  subject  or  liable  to  or  of  a  bond  debt 

for  his  or  their  respective  d^bts,  control,  interference  or  J^ilnients^and 

engagements ;  and  I  declare  that  the  receipts  in  writing  carrying  inte- 

of  the  said  Sophia  Cunningham  shall  alone,  notwith-  ^^s  payable 


her  coverture,  from  time  to  time  as  the  same  once  a-year: 
income  shall  become  due,  be  enectual  discbarges  for  the  although  inte- 
same ."  '^* "  ^°^ 

many  pur- 
By  poses  treated 

as  accruing  de 
°i«  in  diem,  the  daughter  could  not  effectually  assign  an  apportioned  part  of  the  mte- 
f^t  for  the  current  year  up  to  the  date  of  the  assignment,  but  could  only  deal  with  the 
^terest  after  it  had  become  payable  according  to  Uie  terms  of  the  bond. 
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By  indenture  dated  the  23rd  of  May,  1860,  Sophia 
Cunningham  assigned  to  J.  Cruttwell,  his  executors, 
administrators  and  assigns,  all  the  interest  and  annual 
produce  and  the  moneys  which  had  then  "  accrued  and 
become  payable  to  her"  in  respect  of  the  residuary  estate 
of  the  testator,  by  way  of  further  charge  for  securing  to 
Cruttwell,  his  executors,  administrators  and  assigns,  the 
moneys  due  to  him  under  certain  other  securities,  and 
also  some  fiirther  advances. 


At  the  time  when  this  deed  was  executed  the  trust  fund 
consisted  of  the  unpaid  part  of  a  sum  of  57,477Z.  14if. 
due  from  the  surviving  partners  of  the  testator,  on  a  bond 
dated  the  23rd  of  October,  1857,  in  the  penal  sum  of 
120,0002.,  conditioned  to  be  void  if  the  obligors  should 
pay  57,477/.  14s.,  with  interest  at  4Z.  per  centum  per 
annum  from  the  31st  of  October,  1856,  in  manner 
following,  namely,  3,829/.  17^.  as  and  for  one  equal 
fifteenth  part  of  the  principal  sum  on  the  31st  of 
October,  1857,  and  the  like  sum  of  3,829/.  17*.  on  the 
31st  of  October  in  every  subsequent  year  until  the  whole 
of  the  principal  should  be  discharged,  and  if  the  obligors 
should  also  pay  on  each  31st  of  October  interest  on  the 
57,477/.  14*.,  or  on  so  much  thereof  as  for  the  time 
being  should  remain  unpaid,  after  the  rate  of  4/.  p^r 
centum  per  annum.  There  was  also  a  branch  of  the 
condition  enabling  the  obligors  to  pay  off  at  earlier 
periods. 


The  year's  interest  payable  on  the  31st  of  October, 
1860,  amounted  to  about  1,500/.  The  Master  of  the 
Rolls  decided  that  an  apportioned  part  of  this,  for  the 
period  between  the  31st  of  October,  1859,  and  the  23rd 
of  May,  1860  (the  date  of  the  deed),  passed  to  CruttwelL 
Mrs.  Cunningham  appealed. 

Mr. 
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Mr.  Selwyn  and  Mr.  Beales  for  the  appeal  motion. 

We  contend  that  the  deed  did  not  purport  to  assign 
any  interest  but  what  was  payable  in  the  ordinary  sense 
of  the  word  at  the  time  when  the  deed  was  executed. 
If,  however,  it  did,  we  say  that  such  assignment  was 
inefiectual.  The  object  of  the  restraint  on  anticipation 
is,  that  the  married  woman  may  not  be  able  to  deal  with 
her  income  before  it  becomes  receivable.  The  decision 
appealed  from  defeats  this  on  a  merely  technical  ground. 
The  interest  cannot  be  considered  receivable  until  the 
time  when  payment  of  it  could  be  enforced ;  Hemsworth 
f.  Campbell  (a). 

Mr.  Osborne  and  Mr.  Colt  for  CmtwelL 

Interest  accrues  due  de  die  in  diem ;  In  re  Rogers' 
Tnuts{b);  and  at  any  time  the  interest  accrued  due  up 
to  that  time  must  be  considered  as  payable,  though, 
owing  to  the  terms  of  the  contract,  payment  of  it  may 
not  be  capable  of  being  enforced.  Mrs.  Cunningham^ 
therefore,  we  contend  was  capable  of  assigning  the  in- 
terest accrued  up  to  the  S3rd  of  May,  The  restraint  on 
anticipation  is  satisfied  by  holding  it  to  prevent  dealings 
with  interest  not  yet  accrued. 

Mr.  Beales  in  reply. 

Interest  cannot  be  treated  as  receivable  when  by  no 
process  of  law  could  payment  of  it  be  enforced. 


1864. 


The  Lord  Justicb  Knight  Bruce. 

The  interest  on  the  debt  in  the  present  case  was 
governed  by  a  special  contract,  so  as  not  to  be  demand- 
^hle  otherwise  than  on  each  31st  of  October.  Nothing 
could  be  demanded,  or  became,  in  any  practical  sense 

due 


(•)  1  Kew  R.  503. 

Vol.  II— 1. 


(6)  1  Drew.  ^  Sm.  338. 
G  D  J.S. 
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due,  on  any  intermediate  day.  The  lady  had  an  equitable 
interest  for  life  in  the  debt,  but  subject  to  a  restraint  on 
anticipation,  she  being,  as  a  feme  coverte  may  be,  re- 
strained from  disposing  of  anything  not  due  and  re- 
ceivable. The  word  used  is  "  received,"  which,  in  my 
judgment,  ought  not  to  be  construed  in  its  strict  sense, 
so  as  to  make  the  lady's  power  of  disposition  dependent 
on  the  accident  whether  the  interest  had  been  actually 
paid  or  not,  but  as  meaning  ''receivable."  The  question 
is,  whether,  on  the  technical  ground  that  interest  is  con- 
sidered to  accrue  de  die  in  diem,  the  object  of  the  tes- 
tator is  to  be  defeated  by  treating  this  lady  as  having 
the  power  of  virtually  anticipating  her  income.  I  think 
that,  as  regards  th6  interest  for  the  period  subsequent  to 
the  31st  of  October,  1859,  the  deed  (assuming  that  it 
purports  to  assign  that  interest)  is  to  be  considered  as  so 
much  waste  paper. 


The  Lord  Justice  Turner. 

With  all  respect  to  the  Master  of  the  Rolls  I  differ 
from  him  in  opinion  on  this  case.  His  Honor  came  to 
the  conclusion  that  the  interest  for  the  period  from  the 
31st  o{  October,  1859,  to  the  23rd  oi  May,  1860,  was 
well  assigned  by  the  deed  dated  on  the  latter  day.  The 
first  question  to  be  considered  is,  whether  this  interest 
was  or  was  not  assignable.  The  trust  in  the  testator's 
will  was  to  pay  the  income  ''  when  and  as  the  same 
should  be  due  and  received,"  but  not  in  the  way  of 
anticipation,  into  the  hands  of  Mrs.  Cunningham.  If 
the  word  "  received"  is  to  be  taken  in  its  strict  meaning, 
no  question  can  arise,  for  this  income  clearly  had  not 
been  received.  But  if  the  word  is  to  be  read  (and  I 
agree  with  my  learned  Brother  that  it  ought  be  read)  as  . 
meaning  "  receivable,"  the  expression  must  mean — due 
and  receivable  according  to  the  mode  of  payment  pre- 
scribed 
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scribed  by  the  instrument  under  which  the  interest  is 
payable.  Suppose  a  married  woman  entitled  for  life, 
with  a  restraint  on  anticipation^  to  the  interest  of  a  mort- 
gage bringing  in  5^002.  a  year,  could  it  be  held  that  she 
could  in  each  week  assign  100/.  of  it  ?  To  hold  that 
she  could,  would,  to  a  great  extent,  practically  do  away 
with  the  restraint  on  anticipation. 


186*. 


As  we  are  of  opinion  that  the  interest  was  not  as- 
signable, it  becomes  immaterial  whether  the  deed  of 
1860  purported  to  assign  it ;  but  I  am  of  opinion  that  it 
did  not  This  interest  had  not  **  accrued  and  become 
payable  to  her"  within  the  meaning  of  the  deed,  any 
more  than  it  had  become  due  and  receivable  within  the 
meaning  of  the  will 


JONES  V.  GREGORY. 


1863. 
Dec.  7. 

T^HIS  was  an  appeal  by  the  Plaintiff  from  an  order  of    Before  The 
Vice-Chancellor  Stuart  allowing  a  demurrer.  Justices. 

A  bill  was 

The  bill  was  filed  by  the  heir-at-law  of  William  Jones,  ?^!^  ^^^^  «"  , 

^  ^  '  lieir-at-law  to 

to  set  aside  his  will  as  having  been  obtained  by  fraud.      have  a  will  of 

real  estate 
cancelled  on 
By  this  will  dated  the  29th  of  September,  1840,  the  the  ground 

testator  bequeathed  to  his  niece  Elizabeth  Dike  100/. ;  teen  obtained 

to  his  nephew  Samuel  Dike  1,000Z. ;  to  another  nephew  ^y  the  direct 
^  ^  ,  fraud  of  per- 

0.  Uewellyn  100/. ;  to  his  housekeeper  Elizabeth  Gre-  sons  taking  a 

gory  7,500/. ;  to  his  housekeeper  the  Defendant  Jane  J^^^^gf^^^^^^ 

Gregory  5,500/.,   and   to   a  charity   200/.      After  be-  it,  of  whom 

.1.  the  principal 
queathing  Defendant  wa. 
one: — Held, 
by  tbe  Lord  Justice  Turner  (the  Lord  Justice  Knight  Bruce  doubting),  that  notwith- 
Jtanding  the  statutes  21  &  22  Vict.  c.  27  (Sir  Hugh  M.  Cairns's  Act),  and  25  &  26 
yiet.  c.  42  (Mr.  Ro//*f  Act)  the  bill  was  demurrable,  the  PlaintifTs  remedy  being 
only  at  law. 

G2 


Jones 

V, 
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1863.  queathing  to  Elizabeth  Gregory  certain  chattels,  he  gave 
his  residuary  real  and  personal  estate  to  Dr.  Williams 
and  the  Defendant  T.  P.  Little^  in  trust  to  sell  and  to 
Gregory,  divide  the  proceeds  between  Elizabeth  Gregory^  Jane 
Gregory  and  several  other  persons.  The  testator  ap- 
pointed Dr.  Williams,  the  Defendant  Little^  Elizabeth 
Gregory  and  Jane  Gregory  executors. 

The  testator  died  in  1851,  and  the  will  was  proved  by 
the  executors  other  than  Dr.  Williams^  who  refused  to 
act.  Elizabeth  Gregory  and  Jane  Gregory  purchased 
from  the  trustees  two  houses  in  Stroud  belonging  to  the 
testator.  Elizabeth  Gregory  died  in  1855,  having  dis- 
posed of  her  interest  in  them  to  Jane  Gregory. 

The  bill,  which  was  filed  against  Jane  Gregory  and 
T,  P.  Little,  contained  allegations,  to  the  eflfect  that  the 
testator  at  the  time  when  he  made  his  will  was  bedridden 
and  imbecile,  and  that  Jane  Gregory  and  Elizabeth 
Gregory  were  his  only  attendants,  and  that  they  had 
complete  control  over  him  and  induced  him  to  make  this 
will  when  he  was  incapable  of  understanding  its  effect. 
The  bill  prayed  that  such  part  of  the  will  as  related  to  the 
two  houses  might  be  declared  void  and  be  cancelled,  or, 
if  necessary,  an  issue  might  be  directed  to  try  whether 
the  testator's  real  estate  was  effectually  devised  by  the 
will,  or  that  the  Plaintiff  might  be  at  liberty  to  proceed  by 
ejectment,  and  that  the  Defendants  might,  if  necessary, 
be  restrained  from  selling  the  real  estate  and  from  re- 
ceiving the  rents,  and  for  a  receiver  and  further  relief. 

The  Defendants  demurred  to  the  bill,  and  the  de- 
murrer was  allowed  by  the  Vice-Chancellor  Stuart.  A 
fuller  statement  of  the  allegations  of  the  bill  will  be 
found  in  the  report  of  the  case  before  his  Honor  (a). 
The  Plaintiff  appealed. 

Mr. 

(«)  4  Giff,  468. 
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Mr.  Harding  for  the  Appellant.  1868. 

The  Court  of  Chancery  anciently  exercised  a  juris- 
diction to  set  aside  a  will  for  fraud ;  Lucas  v.  JBurgess{a); 
Munro,  Acta  Cancellaria  (b) ;  TTie  Corporation  of  Fever- 
sham  V.   Parr(c)]  Herbert  v.  Lowns{d);  Maundy  v. 
Maundy  (e);  Welbyv.  Thornagh{f);  Gossv.  Tracy  (g). 
This  jurisdiction  has  not  of  late  years  been  exercised, 
but  it   exists;    Andrews    v.    Powys(h),    Kerrich  v. 
Bransby(i\   liennet  v.  Vade{k)^  which  are  commented 
OD  in  Middleton  v.  Sherburne  (/) ;  Webb  v.  Claverden  (m) ; 
Bamesley  v.   Powell  {n)\  Pemberton  v.  Pemberton  {o) ; 
Armitage  v.  Wadsworth  (p) ;  Jones  v .  Jones  {(/) ;  Scaife 
T.  Scaife  (r) ;   Tatham  v.  Wright  (5) ;  Raworth  v.  Mar- 
riott (0 ;  Hopwood  V.  Zorrf  Derby  (m).     It  is  established 
that  a  devisee  may  come  to  this  Court  to  establish  a 
will ;  Boyse  v.  Rossborough  {x) ;  Boyse  v.  Colclough  (y) ; 
Colclovgh  V.  Boyse  (z) ;  and  there  must  be  a  correlative 
right  in  the  heir  to  come  to  this  Court  to  impeach  it. 
The  present  Lord  Chancellor,  then  Attorney-General,  in 
the  last-mentioned  case,  intimated  a  clear  opinion  that 
the  jurisdiction  existed.     The  statute  21  &  22  Vict. 
c.  27  (Sir  H.  M.  Cairns  s  Act),  would  give  the  Court 
jurisdiction  even  if  it  did   not  exist  before ;   and  the 
25  &  26  Vict.  c.  42  (Mr.  RolVs  Act),  renders  it  impera- 
tive on  the  Court  to  try  the  question  ;  Re  Hooper  j  Bay  lis 

V.  Watkins. 

(a)  Reg.  Ub.  1573,  A./oL  7.  (n)  1   Ves.  119. 

'(6)  Page  398.  (o)  13  Ves.  289, 297, 301,  302. 
(f)  Reg  LibA573,A.Jol.  20S.    '     (p)  1  Mad.  IS9. 

id)  1  Chanc.  Rep.  12.  (q)  3  Mer.  161. 

(f)  lb.  66.  (r)  4  Ruts.  309. 

(J)  Free.  Ch.  123.  (i)  2  Kum.  4"  M.  1. 

ig)  1  P.  ir.  287.  (/)  1  M.  Sf  K.  643. 

(*)  2  Bro.  P.  C.  504.  («)  1  K.  *  /•  255. 

(i)  7  Bro.  P.  C.  437.  (x)  Kay,  71. 

(A)  2  il/ik.  324.  (y)  1  A'.  *  J.  73. 

(0  4  F.  4  C.  358.  (1)  6  H.O/L.  Cat.  1. 
(«)  2  J/i^.  424. 
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V.  Wa thins  (a).  More  complete  relief  can  be  given  here 
than  at  law,  for  the  Court  may  order  delivery  up  of  the 
will ;  Pemberton  v.  Pemberion{b) ;  Boyse  v.  Colclough (c). 
Tlie  prayer  for  a  receiver  is  sufficient  to  support  the 
bill,  the  property  being  in  danger ;  Lancashire  v.  Lan- 
cashire {d)\  Bainbrigge  v.  Baddeley{e)\  Montgomery 
V.  Clarke  (/) ;  Mordaunt  v.  Hooper  (g) ;  Lloyd  v.  Pas- 
singham  (A). 

Mr.  Charles  Hall  for  the  Defendants. 

Whatever  the  reason  may  be,  the  Court,  though  it 
interferes  on  the  ground  of  fraud  in  the  case  of  other 
instruments,  has  for  a  long  series  of  years  disclaimed  any 
jurisdiction  to  set  aside  a  will  on  the  ground  of  fraud, 
and  the  Court  will  not  now  set  up  such  a  jurisdiction  in 
opposition  to  the  whole  current  of  authority  for  more 
than  a  century.  The  acts  of  parliament  which  have 
been  referred  to  do  not  extend  the  jurisdiction  of  the 
Court  so  as  to  enable  it  to  try  a  matter  which,  apart  from 
those  acts,  could  not  be  brought  before  a  Court  of  Equity 
at  all.  There  is  no  allegation  of  waste  in  the  bill,  and 
so  no  case  for  a  receiver.  A  bill  to  deliver  up  a  will  of 
real  estate  only  might  perhaps  lie  after  the  will  had  been 
decided  at  law  to  be  bad,  but  not  before.  Armitage  v. 
Wadsworth  (i) ;  Jones  v.  Jones  (A) ;  Wright  v.  Wilkin  (/), 
were  all  cases  where  actual  fraud  in  obtaining  the  will 
was  alleged. 


Mr.  Harding  in  reply. 


(a)  11  W.R.  130.  (g)   Ambl.  311. 

{b)  13  Fm.  290.  (A)  16  Tfi.  59. 

(c)  1  K,SfJ.  73.  (I)  1  Mad,  189. 

{d)  9  Beav.  127.  (A)  3  Mer.  161. 

{e)  3  Mac.  *  G.  419.  (/)  \DeG.if  J.  141. 
(/)  2  Atk.  378. 


The 
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The  Lord  Justice  Turner. 

I  am  of  opinion,  that  the  decision  of  the  Vice-Chan- 
cellor  is  correct     During  my  experience  of  the  course 
of  the  Court,  I  have  always  understood  that  a  bill  by  an 
heir-at-law  against  a  devisee  to  set  aside  the  will  could 
not  be  sustained,  even  though  the  case  were  made  that 
the  devisee  had  obtained  the  will  by  direct  fraud.     It 
has  been  urged  on  the  present  occasion,  that  this  Court 
h2Ls  in  early  times  exercised  a  jurisdiction  in  such  ca«es, 
and  that,  therefore,  such  a  jurisdiction  must  still  exist. 
But  the  fact  that  such  a  jurisdiction  was  exercised  in 
early  and  unsettled  times,  is  not,  in  my  opinion,  a  suffi- 
cient ground  for  acting  in  opposition  to  the  later  autho- 
rities, which  have  for  many  years  regulated  the  course  of 
the  Court,  and  in  which  such  a  jurisdiction  is  disclaimed. 
The  cases  o(  Andrews  v.  Powys  (a) ;  Kerrich  v.  Brans- 
iy(J) ;  Bennett  v.  Vade  (c),  and  Webb  v.  Claverden  (d), 
are  decisive  against  the  exercise  of  such  a  jurisdiction, 
and  the  more  recent  authorities  of  Armitage  v.  Wads- 
worth  {e) ;  Jones  v.  Jones  (/),  and  Wright  v.  Wilkin  (^), 
support  the  same  view.     It  has  been  argued  that,  as  a 
devisee  can  come  to  this  Court  to  establish  a  will,  the 
heir  must  have  a  corresponding  right  to  come  here  to  set 
it  aside ;  but  that  is  not  a  necessary  consequence,  for  a 
Court  of  Law  has  no  jurisdiction  to  establish  a  will  in 
favor  of  a  devisee  who  is  in  possession,  but  an  heir-at- 
law  who  seeks   to  recover   the  devised   estate  on  the 
ground  of  the  invalidity  of  the  will  has  an  adequate 
remedy  at  law. 

Then,  with  respect  to  the  recent  statutes,  I  do  not 

find 

(a)  2  Bro.  P.  C.  534.  (e)  1  Mad.  189. 

(6)  7  Bro.  P.  C.  437.  (f)  3  Mer.  161. 

(0  2  Atk.  324.  (g)  ADtG.^  J.  141. 
(d)  lb.  424. 
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1863.  find  anything  in  the  statute  21  &  22  Vict.  c.  27  (Sir 
Hugh  Cairns's  Act)  which  appears  to  me  to  bear  upon 
the  case.  The  only  argument  for  bringing  the  case 
within  the  statute  25  &  26  Vict.  c.  42  (Mr.  Rolfs  Act) 
is  that  a  Court  of  Equity  has  jurisdiction  to  order  an 
instrument  to  be  delivered  up  to  be  cancelled,  and  that, 
therefore,  the  Court  must  decide  whether  the  will  is 
valid,  as  being  an  intermediate  question  necessary  to  the 
decision  of  the  question,  whether  it  ought  to  be  delivered 
up  to  be  cancelled.  In  the  present  case  the  will  cannot 
be  ordered  to  be  delivered  up  to  be  cancelled,  for  it  is  a 
will  of  personal  as  well  as  real  estate,  and  has  been 
admitted  to  probate  by  the  Ecclesiastical  Court  as  a  good 
will  of  personalty.  But,  apart  from  this,  the  case  ap- 
pears to  me  to  be  disposed  of  by  the  4th  section  of  the 
act,  which  provides  that  in  cases  in  which  the  object 
of  a  suit  in  equity  is  to  recover  the  possession  of  land 
under  a  legal  title,  such  relief  only  shall  be  given 
in  equity  as  would  have  been  proper  according  to  the 
rules  and  practice  of  the  Court  if  the  act  had  not  passed. 
Now  the  object  of  the  present  suit  is  to  recover  the  pos- 
session of  land  under  a  legal  title,  and  it,  therefore,  lies 
on  the  Plaintiff  to  show  that  the  relief  which  he  seeks 
M'ould  have  been  proper  if  Mr.  RolCs  Act  had  not 
passed.  I  am  of  opinion,  therefore,  that  this  bill  is  not 
sustainable. 

The  Lord  Justice  Knight  Bruce. 

I  acknowledge  myself  not  wholly  free  from  doubt, 
whether,  having  regard  to  the  present  state  of  the  statute 
law,  the  allegation,  that  the  will  was  obtained  by  the 
direct  fraud  of  persons,  of  whom  the  principal  Defend- 
ant is  one,  is  not  sufficient  to  sustain  the  bill.  The 
opinion,  however,  of  the  Lord  Justice,  which  qs  very 
probably  right,  being  against  the  bill  renders  this  doubt 
immaterial. 
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In  the  Matter  of  F ,  an  alleged  Lunatic. 


Dec,  18. 


TN  JMarch,  1863,  the  brother  and  sister  of  the  alleged     Before  The 
lunatic  removed  him  to  a  house  which  they  took      Justices. 

for  him,  and   placed  him  under  personal  restraint  as  A  gentleman 

being  incapable  of  managing  his  affairs.     He  had  pre-  u^er  restraint 

viously  had  temporary  attacks  of  mental  aberration,  from  by  bis  rela- 

which  he  had  always  recovered.     On  the  present  occa-  incapable^of^ 

sion  his  wife,  who  was  living  separate  from  him,  sent  two  nianaging  his 

medical  men  to  visit  him,  but  the  brother  refused  to  allow  had  previously 

either  of  them  to  see  the  alleged  lunatic,  nor  was  his  gj^of  n,^?7 

wife  allowed  to  have  any  communication  with  him.    She  aberration, 

thereupon  presented  a  petition  for  an   inquiry  into  the  ha"recovered! 

state  of  his  mind.  His  wife,  who 

was  living 
separate  from 
On  the  18th  of  June,  1863,  the  petition  came  on  to  ^^'"»  on  hear- 

le  heard,  and  it  was  admitted  that  the  alleged  lunatic  attack  sent 

iras  at  that  time  of  unsound  mind,  but  it  was  contended  ^^^^^^\ "»?" 

'  to  inquire  into 

that  there  was  good  reason  to  believe  that  the  unsound-  his  sute,  but 
ness  would,  as  before,  be  only  of  short  duration.     Their  allo^rd  "to  see 

Lordships  thereupon  ordered  the  petition  to  stand  over,  bim,  nor  was 

she  allowed 
and  gave  directions  that  one  of  the  medical  officers  of  ^^y  commu- 

the  Court  should  see  the  alleged  lunatic  shortly  before  it  nication  with 

^,  .  ,^  ,     ,  /    ,     «,         bim.     She 

came  on  again.     This  was  done,  and  the  medical  omcer  thereupon 

being  of  opinion  that  there  was  now  no  unsoundness  of  !^°^  in'°un*acv 

mind,  and  that  the  alleged  lunatic  had  completely  re-  The  husband 

covered,  the  only  question  upon  the  petition  now  coming  UJonthrreco- 

on  again  was  as  to  the  costs  of  the  Petitioner.  vered:— HW//, 

^  that  the  wife's 

,  costs  of  the 
Mr.  Waller,  for  the  Petitioner,  referred  to  the  11th  proceedings 

ought  to  be 

section  of  the  Lunacy  Regulation  Act,  1862  (25  &  26  paid  by  the 
Vict.  c.  86),  and  contended  that  the  intention  of  the  »^"»^a»<*- 
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legislature  was  to  indemnify  all  persons  who,  on  reason- 
able grounds,  took  proceedings  to  protect  the  person  and 
property  of  a  person  supposed  to  be  a  lunatic.     It  was 

impossible  to  say  that  Mrs.  F had  not  reasonable 

grounds  for  her  proceedings  when  her  husband  was 
placed  under  restraint,  and  all  opportunity  of  ascertaining 
his  state  was  denied  her.  Her  costs,  therefore,  ought  to 
be  paid  out  of  the  husband's  estate. 

Mr.  Bedwell  contri. 

The  Lord  Justice  Knight  Bruce. 

We  are  of  opinion,  that  this  is  a  case  in  which  the 
Petitioner's  costs  ought  to  be  paid  out  of  the  alleged 
lunatic's  estate. 

The  Lord  Justice  Turner. 

The  Court  ought  not,  in  my  opinion,  to  be  astute  ki 
discovering  grounds  for  depriving  persons  who  com*> 
mence  proceedings  in  lunacy  of  their  costs,  if  they  had 
fair  reason  for  believing  that  the  persons  whose  sanity 
is  to  be  inquired  into  were  in  such  a  state  as  to  require 
the  intervention  of  the  Court  to  protect  their  persons  and 
property. 
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Re  HOOPER. 
BAYLIS  V.  WATKINS.  ''il'iiils! 

rpHE  question  in  this  case  was,  whether  the  costs  of    Before  The 
-^      Mr.  Clarke^  a  solicitor,  who  had  been  employed       ^'tices."*' 
by  Mrs.  Hooper  to  conduct  a  suit  for  judicial  separation  A  solicitor, 
against   her  husband,  ought  to  be  allowed  as  a  debt  employed^y"a 

igainst  the  husband's  estate.  married  wo- 

niuD  to  con- 
duct a  suit  for 

The  suit  in  the  Divorce  Court  was  commenced  on  the  j"^.»cial  sepa- 

ration,  which 
3rd  February y  1859,  on  the  ground  of  alleged  cruelty,  suit  ended  in 

Mr.  Hooper,  under  an  order  of  the  Divorce  Court,  paid  ^^"^^T"^' 

into  that  court  250L  to  answer  costs.     On  the  16th  of  prove  as  a  cre- 

/ipie,  1859,  the  suit  came  on  to  be  heard,  but  by  con-  the°e8late"of 

sent  the  record  was  withdrawn,  the  parties  agreeing  to  a  the  husband 
n         1  .  1  11  1  -    for  his  costs, 

separation,  for  which  purpose  a  deed  was  to  be  prepared,  as  necessaries 

Mr.  Hooper  undertaking   to  allow   a  yearly   sum   for  ""PP^^®^*®  *^® 

maintenance  (a).     The  250L  was  paid  to  Mr.  Clarke  on  Court  being  of 

account  of  his  costs.     Mr.  Hooper  died  in  1861,  and  £?wa?no 

the  present  suit  was  instituted  by  summons  for  the  admi-  reasonable 

nistration  of  his  estate,  and  an  order  made.     Under  this  fj[?t^  and^that* 

order  Mr.  Clarke  came  in  to  prove  as  a  creditor  for  his  *j^c  solicitor, 

thougli  he  be- 
costs  over  and  above  the  250L,  on  the  ground  that  the  ijeved  that 

husband  was  liable  to  the  costs  of  the  proceedings  in     . 'f.^**' 

the  Divorce  Court  as  necessaries  supplied  to  his  wife,  making  proper 

The  executors,  on  the  other  hand,  contended  that  those  J^^ertained*^* 

proceedings  that  there  was 
not: — Heldt 
(a)  See  1  Swub,  6f  T.  602.  that  in  these 

circumstances 
the  claim  could  not  be  sustained. 
Per  the  Lord  Justice  Turner,     Whether  even  if  the  solicitor  had  after  making 
proper  inquiries  had  reasonable  cause  for  his  belief  that  there  were  good  grounds  for 
inttitutiog  the  suit,  he  could  have  maintained  his  claim,  when  it  ultimately  turned  out 
that  the  wife  had  not  any  such  case  as  would  entitle  her  to  a  separatioD,  gutere? 
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proceedings  had  been  taken  without  any  reasonable 
ground,  and  that  if  Mr.  Hooper  had  not  for  the  sake  of 
peace  consented  to  a  compromise,  the  suit  must  certainly 
have  failed. 

A  great  mass  of  evidence  was  entered  into  upon  the 
question,  whether  there  was  reasonable  ground  for  the 
institution  of  the  proceedings.  It  is  not  considered 
necessary  to  enter  into  any  particulars  of  this  evidence, 
it  being  sufficient  to  state  that  it  appeared  to  establish 
the  following  points : — that  Mrs.  Hooper  was,  if  not 
insane,  at  all  events  on  the  borders  of  insanity,  and  the 
charges  made  by  her  against  her  husband  almost  en- 
tirely the  product  of  her  own  imagination ;  that  there 
had  been  no  conduct  on  the  part  of  Mr.  Hooper  which 
could  make  the  institution  of  the  suit  for  separation  a 
reasonable  or  proper  proceeding;  that  Mr.  Clarke  in 
undertaking  the  case  appeared  to  have  relied  on  the 
statements  of  Mrs.  Hooper,  and  of  the  persons  to  whom 
she  referred  him,  without  taking  any  steps  to  ascertain 
whether  Mrs.  Hooper  was  of  sound  mind,  though  he 
knew  that  her  sanity  was  disputed,  and  without  making 
inquiries  of  any  other  persons  than  those  to-  whom  she 
referred  him  as  to  the  alleged  cruelty,  though  he  knew 
that  there  were  other  persons  who  could  give  him  in- 
formation. 


The  case  came  before  the  Court  on  an  application  to 
vary  the  Chief  Clerk's  certificate. 

Mr.  Greene  and  Mr.  Osborne  Morgan  for  Mr.  Clarke. 

A  wife  has  implied  authority  to  pledge  her  husband's 
credit  for  necessaries  supplied  to  her,  and  the  services  of 
a  solicitor  in  proceedings  of  this  nature  are  necessaries. 
The  solicitor  employed  by  the  wife  became  by  her  re- 
tainer the  husband's  solicitor,  and  the  husband  is  liable, 

provided 
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provided  the  institution  of  the  proceedings  was  reason^ 
able;  Shepherd  v.  Mackoul{d)\  Turner'^.  Rookes(b); 
Brown  v.  Achroyd  (c).  That  there  was  reasonable 
ground  for  the  proceedings  is  shown  by  the  compromise 
in  which  they  resulted,  the  wife  thereby  obtaining  a 
separation  and  maintenance.  It  is  contended  on  the 
other  side,  that  the  2501.  paid  into  the  Divorce  Court  is 
the  measure  of  the  husband's  liability;  Sopwith  v.  /Sop- 
with  (d).  But  that  is  only  where  the  suit  fails,  and  here 
it  has  not  failed;  Allen  v.  D'Arcyie).  The  Divorce 
Court  only  allows  costs  as  between  party  and  party,  and 
that  there  is  a  right  in  the  wife  to  get  her  costs  in  that 
Court  is  no  answer  to  an  action  by  the  wife's  solicitor  for 
his  costs  ;  Rice  v.  Shepherd  {f). 


1864. 


Mr.  Malins  and  Mr.  Cracknall  for  the  executors. 

The  costs  cannot  be  necessaries,  unless  there  was  just 
ground  for  litigation.     Here  there  was  no  reasonable 
ground  at  all  for  the  divorce  suit ;  the  wife  was  under 
insane  delusions  as  to  the  conduct  of  her  husband  ;  and  if 
the  solicitor  had  made  all  the  inquiries  which  he  ought 
to  have  made,  he  would  have  seen  that  a  suit  ought  not 
to  have  been  instituted.     The  solicitor  was  bound  to  act 
with  prudence,  and  make  full  inquiry  as  to  accuracy  of 
the  statements   made   to   him  by  the  wife ;  Brown  v. 
Achroyd  (c).     It  is  said  that  Clarke  became  the  solicitor 
of  Mr.  Hooper.     If  that  be  so,  he  has  got  all  he  is  en- 
titled to.    Sopwith  V.  Sopwith  (d)  shows  that  Mr.  Hooper 
vas  not  liable  beyond  the  2501.     The  taxation  of  costs 
in  the  Court  in  which  the  litigation  took  place  is  final. 
In  iiiccv.  Shepherd  {/)  there  had  not  been  any  taxation. 

The 


(«)  3  Campb,  526. 
(*)  10  Ad.  if  Ell.  47. 
10  5  E.  *  B.  819,  827. 


(d)  2Sw.if  r.  105. 

(e)  Jd.  107. 

(J)  12  C.  B.  (2^.  S)332. 
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The  husband  is  liable  only  for  reasonable  costs  of  the 
litigation,  and  the  Court  in  which  the  proceedings  took 
place  is  the  proper  forum  for  determining  what  costs  were 
reasonable,  and  has  determined  it.  That  the  solicitor 
believed  that  there  was  a  reasonable  case  for  instituting 
proceedings  is  not  enough  ;  the  party  suing  for  neces- 
saries supplied  to  a  married  woman  must  prove  to  the 
Court  that  they  were  necessaries,  not  merely  that  he  be- 
lieved and  had  reasonable  ground  to  believe  that  they 
were  so ;  Manhy  v.  Scott  (o) ;  and  even  if  his  belief 
could  be  sufficient,  it  must  be  a  belief  founded  on  proper 
and  sufficient  inquiry.  [Biffin  v.  Bignell  (b)  was  also 
referred  to.] 


Mr.  Greene  in  reply. 

The  question  is,  whether  Clarke  had  reasonable 
grounds  to  justify  the  institution  of  proceedings  after 
doing  what  he  could  to  ascertain  the  truth  of  the  wife's 
case.  If  he  had,  he  is  entitled  to  recover.  The  prin- 
ciple of  the  cases  is,  that  although  the  suit  may  fail,  yet, 
if  there  was  reasonable  ground  for  instituting  it,  the  re- 
tainer will  be  considered  to  be  the  retainer  of  the  husband. 
The  claim  cannot  be  barred  on  the  ground  of  the  costs 
being  cognizable  only  in  the  Divorce  Court ;  the  Divorce 
Court  never  gives  full  costs,  but  only  costs  as  between 
parly  and  party,  whereas  the  right  of  the  solicitor  is,  to 
be  paid  by  the  husband  all  costs  to  which  he  would  have 
been  entitled  if  the  husband  had  retained  him. 

Judgment  reserved. 


The 


(a)  2  Smith,   Lead.  Cot.  375, 
(5M  edit.) 


{h)  7  HurUL  if  N,  877. 
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The  Lord  Justice  Knioht  Bruce. 

In  this  case  Mr.  Clarke,  a  London  solicitor,  who  was 
iostrocted  and  employed  by  Mrs.  Hooper,  then  a  married 
voman  but  now  a  widow,  to  institute  and  carry  on  pro- 
ceedings in  the  Divorce  Court  for  a  judicial  separation 
against  her  husband,  also  a  London  solicitor,  on  the 
alleged  ground  of  cruelty,  and  who  asserts,  and  I  assume 
truly,  that  part  of  the  costs  so  incurred  remains  unpaid, 
claims  the  unpaid  portion  of  those  costs  from  the  estate 
of  the  deceased  husband,  on  the  ground  that  he,  Mr. 
Clarke,  had  a  right  as  against  the  husband  to  consider 
her  as  justifiable  in  the  institution  of  the  suit,  and  that 
Mr.  Clarke's  assistance  to  her,  and  the  expense,  or  por- 
tions at  least  of  the  expense,  incurred  on  her  behalf  in 
it  and  concerning  it,  ought  to  be  deemed  necessaries 
properly  supplied  to  her,  and  to  be  charged  accordingly 
to  the  husband.  His  executors  resist  the  demand,  and 
it  is  proper,  I  think,  if  not  necessary,  for  us  to  pronounce 
our  opinions  upon  the  question,  whether  the  cruelty  suit, 
which  was  compromised  in  Mr.  Hooper's  lifetime,  was 
instituted  by  her  on  such  grounds  as  that  she  would 
probably  or  properly  have  succeeded  in  it  (opposed  as  it 
was  by  him)  if  it  had  not  been  compromised,  but  had 
been  adversely  prosecuted  to  a  regular  termination. 
Having  considered  that  question  with  the  aid  of  all  the 
e?idence  before  us,  and  the  able  and  prolonged  (I  do  not 
say  too  long)  arguments  of  the  learned  counsel  engaged, 
I  have  come  to  the  conclusion  that  it  ought  to  be 
answered  in  the  husband's  favour.  The  point,  indeed, 
is  one  upon  which,  in  my  judgment,  not  a  rational  doubt 
can  be  entertained.  The  marriage  was  previous  to  the 
year  1840,  and  a  separation  by  agreement  afterwards 
took  place  sometime  before  the  year  1857,  which  sepa- 
nUon  ended  in  April,  1857,  also  by  agreement;  and 
from  some  time  in  April,  1857,  Mr.  and  Mrs.  Hooper 

lived 
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lived  together  until  the  27th  of  December^  1858,  when 
she  again  and  finally  quitted  him,  and  the  suit  was  com- 
menced very  early  in  1859.  Now,  as  to  cruelty,  if  any, 
before  the  first  separation  or  before  the  reconciliation  of 
1857,  when  the  husband  and  wife  came  together  again, 
that  reconciliation  cannot  be  regarded  as  an  irrelevant 
matter,  unless  indeed,  perhaps,  when  they  so  came 
together  again  she  was  in  a  state  of  insanity,  which  pes* 
sibly  she  was.  I  consider  it,  however,  right  to  state  my 
opinion  upon  the  question  whether  any  cruelty  on  bis 
part  previous  to  the  first  separation  or  to  the  recon- 
ciliation is  proved,  and  my  opinion  upon  that  point 
clearly  is,  that  not  any  cruelty  of  any  kind,  whether  in 
France  or  elsewhere,  is  proved  to  have  taken  place  on 
his  part  before  the  first  separation  or  the  reconciliation. 
Then,  as  to  the  time  not  previous  to  the  reconciliation, 
the  evidence  perfectly  satisfies  me  also  that  there  was  not 
cruelty  on  his  part  of  any  kind  ;  that  when  she  left  him 
finally  in  December y  1858,  she  did  so  without  justification, 
and  without  excuse,  if  sane,  and  that  the  suit,  considered 
as  instituted  by  a  sane  woman,  was  a  censurable  and 
worse  than  frivolous  proceeding  on  her  part. 


The  claimant  before  us,  however,  contends  that  all 
this,  whether  well  or  ill  founded  in  fact,  is  of  little  or  no 
moment  as  regards  his  demand  against  the  husband*s 
estate.  For  the  claimant  says  that,  in  acting  as  he  did 
professionally  for  the  wife,  he  acted  and  proceeded  in 
good  faith,  thinking  it  reasonably  possible,  nor  at  all 
improbable,  that  she  would  justly  or  might  fairly  succeed 
adversely  in  the  suit  if  prosecuted  to  a  regular  termi- 
nation. This  proposition,  which  is  denied  by  the  hus- 
band's executors,  is  perhaps  material,  and  assuming  it  to 
be  so,  I  address  myself  to  it  and  to  the  controversy  upon 
it  accordingly.  The  written  statement  laid  by  the 
claimant  before  the  lady's  counsel,  Mr.  Macqueen^  on 
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her  behalf  ere  the  suit  was  begun,  has  been  produced 
here,  and  we  have  seen  it— a  statement  containing  some 
Tery  remarkable  expressions  certainly  ;  coupled  with  the 
rest  of  the  evidence,  I  am  thoroughly  convinced  by  it 
that  during  the  interviews,  more  than  ten  I  think  in 
number,  which  in  October,  1858,  took  place  between  the 
claimant  and  Mrs.  Hooper  on  the  subject  of  her  alleged 
grievances,  her  representations,  language  and  demeanour 
must  have  been  such  as  to  render  the  exercise  of  great 
caution,  and  a  considerable  degree  of  doubt  as  to  the 
accuracy  of  those  representations,  a  positive  duty  on  his 
part  as  between  him  and  her  husband.     I  am  satisfied 
that  they  ought  to  have  induced  the  claimant  to  pause, 
and  not  to  commence   litigation  without  taking  much 
more  pains  to  investigate  the  matter  and  ascertain  the 
truth  of  the  case  than  he  appears  to  have  done.     He  did 
not,  in  my  opinion,  take  the  steps  which  it  was  incum- 
bent on  a  professional  man,  consulted  as  he  was  consulted, 
if  desirous  to  do  his  duty  and  intending  to  act  fairly,  to 
take.    For  every  purpose  of  the  present  dispute  there 
must,  I  think,  be  substantially  imputed  to  him  the  pos- 
session of  the  knowledge  which,  in  my  opinion,  he  might 
and  ought   to   have   acquired,   and   which,   if  he   had 
acquired,  the  institution  of  the  suit  must,  I  conceive,  or 
ought  to,  have  appeared  to  him  a  highly  improper  mea- 
sure.   On  the  grounds  that  I  have  stated  then,  without 
giving  an  opinion  upon  the  other  grounds  alleged  (whether 
without  or  with  good  reason)  to  be  fatal  to  his  demand, 
I  declare  my  conclusion  to  be,  that  the  claim,  not  in  the 
least  aided,  as  it  appears  to  me,  by  the  compromise  of 
the  litigation,  fails  entirely.     The  claimant  has  not,  in 
my  judgment,  shown  himself  to  be,  and  must,  as  I  con- 
ceive, be  taken  not  to  be,  a  creditor  of  the  late  Mr. 
Booper,  who  seems  to  me  to  have  been  a  man  most 
painfully  perplexed  and,  indeed,  afflicted  by  his  wife, 
whether  she  was  in  or  out  of  her  senses — my  impression 
Vol.  II— 1.  H  D.J.s.    from 
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from  the  evidence,  however,  being  that  during  portions 
at  least  of  the  time  that  has  been  brought  under  our 
attention  she  was  insane.  I  may  add  that  what  I  have 
just  said  as  to  the  compromise  is  founded  in  part  at 
least  on  the  consideration,  not  only  that  it  was  important 
to  the  husband's  peace  and  comfort  that  the  wife  should 
be  kept  separate  from  him,  but  also  that,  if  desirous  or 
willing  to  live  with  him  again,  or  insane,  he  was  under 
a  legal' obligation  to  maintain  her,  either  in  his  own  house 
or  otherwise.  I  think  that  the  claimant  should  pay  to 
the  executors  at  least  some  costs,  though  possibly  not 
the  whole  that  his  demand  has  occasioned  to  them. 


The  Lord  Justice  Turner. 

This  case  has  been  argued  at  great  length  and  pre- 
sented to  us  in  many  points  of  view,  but  after  fully  con- 
sidering it,  I  am  satisfied  that  it  may  well  be  disposed  of 
on  the  single  point  whether,  at  the  time  of  the  institution 
of  the  suit  for  judicial  separation,  there  was  reasonable 
ground  for  instituting  it,  this  point  necessarily  involving 
the  consideration  of  what  is  to  be  considered  as  reason- 
able ground  for  instituting  such  a  suit.  On  this  point 
only,  therefore,  do  I  think  it  necessary  to  give  any  opinion. 
Now  if  this  point  is  to  be  determined  according  to  the 
facts  as  they  stand  in  evidence  before  us  on  this  motion, 
there  cannot,  as  it  seems  to  me,  be  any  doubt  whatever 
upon  the  case,  it  being  simply  impossible  to  say  upon 
the  evidence  as  it  stands  before  us  that  there  was  rea* 
sonable  ground  for  instituting  the  suit. 


It  has  been  contended,  however,  on  the  part  of  the 
Appellant,  that  the  case  ought  not  to  be  decided  according 
to  the  evidence  as  it  now  stands  before  us,  but  ought  to  be 
looked  at  in  this  point  of  view,  whether  the  Appellant, 
having  made  due  inquiry,  had  reason  to  expect  that  the 
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suit  would  succeetl.     Possibly   this  may   be  the   right 
view  of  the  case,  but  I  am  not  satisfied  that  it  is.     It  is, 
however,  the  view  most  favorable  to  the  Appellant,  and 
I  ther^ore  adopt  it.     I  think,   however,  that  the  Ap- 
pellant's  claim  is  not  in  any  respect  bettered  by  the  case 
being  thus  looked  at.     This  is,  in  effect,  an  action  by  an 
attorney  to  recover  the  costs  of  a  suit  instituted  by  his 
client  against  her  husband  in  the  Divorce  Court;  and 
it  seems  to  me  that  he  is  bound  to  show  that  he  took 
proper  proceedings  to  ascertain  the  merits  of  the  case 
before  be  instituted  the  suit     Now  the  Appellant  knew 
that  insanity  was  imputed  to  this  lady — he  had  before 
him  certificates  of  medical  men  supporting  this  imputa* 
tion,  yet  he  took  and  acted  on  representations  of  the  lady, 
whose  insanity  he  knew  to  be  impeached,  and  took  no 
steps   to  ascertain  whether  the  allegations   of  insanity 
were  well  founded  or  not.     The  opinion  of  counsel  taken 
by  him  was  relied  on,  but  the  opinion  of  counsel  must 
proceed  on  the  facts  stated  to  him,  and  here  the  state- 
ment was  wholly  ex  parte.     It  is  the  duty  of  the  attorney, 
not  of  counsel,  to  ascertain  the  truth  of  the  facts  on  which 
the  opinion  is  taken.     The  opinion  therefore  affords,  in 
my  opinion,  no  justification.     The  Appellant  made  no 
inquiries  of  any  other  persons  than  those  to  whom  the 
wife  referred  him.     The  evidence  put  in  by  him  proves 
that  he  knew  that  there  were  persons  who  could  give  him 
information,  yet  it  does  not  appear  that  he  made  inquiries 
of  any  of  them.     It  is  said  that  they  were  friends  of  the 
husband,  but  it  does  not  appear  that  the  Appellant  had 
«ny  reason  for  thinking  so  beyond  the  statement  of  this 
unfortunate  lady,  whose  sanity  he  knew  to  be  in  question. 


1864. 
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It  has  been  urged  that  it  is  not  material  whether,  the 

suit  would  have  succeeded  or  not,  if  the  Appellant  thought 

that  there  were  reasonable  grounds  for  instituting  it ;  but 

I  am  not  satisfied  as  to  this,  for  the  foundation  of  the 
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claim,  on  the  part  of  the  attorney,  is  the  right  of  the 
wife  to  pledge  the  husband's  credit  for  necessaries  supplied 
to  her,  and  if  the  suit  failed,  it  would  seem  that  the  ex- 
penses of  conducting  it  cannot  be  considered  to  be  ne- 
cessaries. In  the  ordinary  cases  of  actions  for  neces- 
saries supplied  to  a  wife,  the  Courts  as  I  understand  the 
course  at  common  law,  looks  to  the  question,  whether, 
on  the  proofs  as  they  stand  at  the  time  of  the  trial,  the 
things  supplied  were  necessaries,  not  to  the  question, 
whether,  at  the  time  when  they  were  supplied,  the  person 
who  supplied  them  had  reasonable  grounds  for  thinking 
that  they  were  so.  It  is  unnecessary,  however,  in  the 
present  case,  to  decide  whether,  if  the  solicitor,  after 
making  proper  inquiries,  had  reasonable  ground  for  be- 
lieving, that  the  suit  would  be  successful,  he  could  have 
sustained  his  present  claim,  though  the  suit  in  the  result 
proved  to  be  unsuccessful ;  and  I  do  not  give  any  final 
opinion  on  that  question,  for  I  am  of  opinion  that  if  the 
Appellant  had  made  proper  inquiries  he  would  have 
found  that  there  was  no  reasonable  ground  for  instituting 
the  suit. 
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In  the  Matter  of  The  Waterloo  Life,  Education, 
Casualty  and  Self  Relief  Assurance  Com- 
pany; and 

In  ihe  Matter  of  The  Joint  Stock  Companies  Act, 
1862. 

SAUNDERS'S  CASE.  Jan,  12, 13. 

Feb.  12. 
rpHE  object  of  this  appeal  was  to  place  the  name  of    Before  The 

^     Mr.  G.  L.  Saunders  on  the  list  of  contributories.      ^''^,^*  f  "^ 

TICE8. 

S.,  the  local 
The  company  was  established  in  1851  under  the  acts  manager  of  a 

then  in  force.     According  to  the  deed  of  settlement  no  asked  by 'the 

person  holding  any  place  of  profit  under  the  company  g^"®"^*!  "?^" 

could  be  a  director,  and  the  necessary  qualification  for  a  come  a  direc- 

director  was  the  holding  at  least  500  shares  for  at  least  ^^^^^  ^^f^' 

three  months  before  his  election.  which  was  the 

holding  500 
.1  A  shares.     500 

Mr.  Saunders  was  originally  an  agent  of  the  company  shares  held  by 

for  the  neighbourhood  of  Sheffield.     In  April,  1855,  he  J^^^S' 

was  designated  local  manager,  and  in  1861  received  the  forthecom- 

title  of  district  manager.     He  received  a  salary  of  about  transflrred  to 

soot  a  year.     It  appeared  that  he  had  e:terted  himself  ^'  ^7  ^^ed, 

,,..,,.  ^    ,  which  S.  also 

^cry  zealously  m  promoting  the  objects  of  the  company,  executed.    He 

but  he  was  not  a  shareholder.     On  the  29th  of  October,  f^^^  as  direc- 

'  tor,  but  he  was 
1861 J  not  registered 
as  a  share- 
■lolder,  ne?er  received  any  notice  of  dividends,  continued  to  be  local  manager,  and 
never  paid  the  price  which  was  expressed  in  the  deed  of  transfer  to  be  paid  for  the 
■^res,  nor  appeared  to  have  been  treated  as  a  shareholder,  and  the  Court  was  satisfied 
on  tbe  evidence  that  he  had  never  agreed  to  purchase  the  shares,  but  that  they  were 
'i^nsferred  to  him  by  order  of  the  directors  merely  to  qualify  him  for  the  directorship : 
^HeA/,  that  if  the  company,  which  could  not  be  bound  by  the  transaction,  elected  to 
affirm  it,  S.  was  only  a  trustee  for  the  company,  and  so  not  a  contributory ;  and  that  if 
they  elected  to  disaffirm  it,  then,  it  not  appearing  that  S.  was  privy  to  the  breach  of 
duty  on  the  part  of  the  directors,  it  must  be  rescinded  altogether,  and  that  S.  therefore 
^•s  not  a  contributory. 
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1861y  as  appeared  by  the  minute-book,  the  directors 
passed  a  resolution  for  appointing  him  a  director.  This, 
if  actually  done  on  that  day,  was  without  his  knowledge, 
and  on  the  following  day,  30th  October,  Thomas  Oeorge 
Williams  the  younger,  the  manager  of  the  company, 
wrote  to  him  thus : — 

"  Dear  Sir, — What  say  you  to  becoming  a  director  of 
the  Waterloo?  There  is  a  vacancy  and  such  is  to  be 
filled,  and  I  believe  all  parties  would  welcome  you  as 
such.  500  shares  qualify.  I  will  not  fetter  your  judg- 
ment by  adding  any  comment." 

On  the  31st  Mr.  Saunders  wrote  a  letter  in  reply, 
expressing  his  sense  of  the  honour  conferred  upon  him 
by  the  proposal,  but  declined  on  the  ground  that  he  did 
not  see  his  way  to  pay  for  the  500  shares. 

On  the  2nd  of  November  Mr.  Williams  answered  by 
a  letter,  the  material  part  of  which  was  as  follows : — 
"  From  your  note  I  gather  that  the  qualification  is  the 
only  matter  for  consideration  with  you  in  determining 
the  question  put  to  you  in  my  note  of  the  29th  ult.  If 
this  is  so,  I  think  we  can  get  over  that  with  little 
difficulty." 

It  appeared  that  long  previous  to  1861  the  company 
had  purchased  from  some  of  its  shareholders  610  shares, 
and  these  shares  had  been  transferred  into  the  name  of 
Mr.  Williams,  who  held  them  on  behalf  of  the  company. 
Mr.  Williams  deposed  that  after  Mr.  Saunders  had  been 
elected  the  directors  instructed  him  to  transfer  520  of 
these  shares  to  Mr.  Saunders;  that  he  did  so  accord* 
ingly,  and  sent  the  transfer  deed  to  Mr.  Saunders  in  a 
letter  dated  the  5th  of  November,  which  letter,  so  far  as 
is  material,  was  as  follows:  — 

"  I  have  very  great  pleasure  in  informing  you  that  you 

have 
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have  been  elected  a  director  of  this  company  by  the 
QDadmous  Tote  of  the  board.  I  thank  you  for  your 
note  of  the  3rd  inst.  on  this  subject,  and  for  your  kind 
expressions  of  regard  for  me  personally.  Our  meeting 
is  not  yet  fixed ;  it  will  be  in  November ;  and  I  will  let 
you  know  as  early  as  possible  the  day  named;  so  that  you 
may  at  least  attend  a  board  or  two  before  the  meeting. 
Will  you  have  the  kindness  to  sign  and  return  to  me  the 
inclosed  transfer,  so  that  I  may  have  this  matter  quite 
regular.* 


1864. 

Re 
Watbrloo 

Life,  &o. 
assubancb 

Company. 

Saunders's 
Casb. 


The  letter  of  the  3rd  of  November  referred  to  above 
was  not  forthcoming,  and  there  was  not  any  evidence  of 
its  contents.  By  the  deed  of  transfer  T.  G.  Williams, 
in  consideration  of  100/.  therein  mentioned  to  be  paid  to 
liira  by  Saunders,  transferred  the  shares  to  Saunders  to 
hold  to  him,  his  executors,  administrators  and  assigns, 
subject  to  the  several  conditions  on  which  Williams  held 
the  same,  and  Saunders  thereby  agreed  to  take  the  shares 
subject  to  the  same  conditions  and  to  the  provisions  of 
the  deed  of  settlement  of  the  company.  The  above  is 
the  whole  substance  of  the  deed,  which  did  not  contain 
any  agreement  by  Saunders  with  the  company  or  any 
person  on  its  behalf.  Saunders  executed  it  and  returned 
it  He  at  the  same  time  wrote  to  Mr.  Williams  a  letter, 
which  was  in  part  as  follows  : — 

"Be  good  enough  to  return  my  most  sincere  thanks 
to  the  chairman  and  board  of  directors  of  the  Waterloo 
for  the  kind  manner  in  which  they  have  elected  me  a 
ciirector  of  the  company  ....  You  may  depend  upon 
niy  sincerity  when  I  state  my  great  desire  to  render 
every  assistance  to  the  directors  of  the  Waterloo  Com^ 
pany^  and  to  relieve  you,  if  possible,  of  some  of  your 
anxiety." 

A  transfer  of  the  520  shares  to  Mr.  Saundeis  was 

entered 


104 


CASES  IN  CHANCERY. 


1864. 

Re 

Waterloo 

Life,  &c. 

Assurance 

Company. 

Saunders's 
Case. 


entered  in  the  transfer  books  of  the  company  under  the 
date  of  the  20th  of  April,  1861,  a  date  long  previous  to 
the  first  proposal  to  Mr.  Saunders  to  become  a  director. 
He  never  executed  the  deed  of  settlement,  nor  was  his 
name  ever  entered  on  the  register  of  shareholders,  or 
included  in  the  returns  of  shareholders  made  to  the 
Registrar  of  Joint  Stock  Companies.  It  appeared  pro- 
bable that  the  entry  in  the  transfer  book  had  been  ante- 
dated to  meet  the  requisition  of  the  deed  of  settlement, 
that  a  director  must  have  held  the  500  shares  for  three 
months  before  his  election. 


On  or  about  the  14th  of  February,  1862,  Mr.  WiU 
liams,  wishing  to  have  some  evidence  to  show  that  he 
had  not  received  from  Mr.  Saunders  the  100/.  men- 
tioned in  the  deed  of  transfer,  wrote  to  him  for  an  ac- 
knowledgment to  that  effect,  and  Mr.  Saunders  on  the 
15th  wrote  back  as  follows: — 

"  I  send  this  note  to  certify  that  I  have  not  paid  the 
100/.  which  appears  as  the  consideration  given  by  myself 
to  you  for  the  purchase  of  520  Waterloo  shares,  and  is 
80  entered  in  the  transfer." 

Mr.  Saunders  attended  seven  meetings  of  the  board 
of  directors,  and  claimed  the  attendance  money  usually 
received  by  directors  who  attended  meetings;  but  he 
never  received  any  share  certificates,  nor  were  notices 
sent  to  him  as  a  shareholder.  A  dividend  of  6L  per 
cent,  was  paid  in  January,  1862,  on  the  shares  in  the 
company,  but  he  neither  received  any  notice  of  it  nor 
any  money  on  account  of  it.  He  never  paid  anything 
in  respect  of  the  shares,  and  never  ceased  to  be  district 
manager. 


On  the  6th  of  December,  1862,  an  order  was  made 
for  winding  up  the  company. 

The 
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The  case  originally  came  before  the  Master  of  the 
Rolls  upon  evidence,  the  result  of  which  was  to  the  above 
effect,  with  this  exception,  that  the  deed  of  transfer  was 
not  forthcoming,  and  there  was  no  evidence  that  Mr. 
Saunders  had  ever  executed  it,  beyond  the  affidavit  of 
Mr.  Williams f  that  he  had  sent  the  transfer  to  Mr. 
Saunders  as  mentioned  above,  and  that  it  had  been  duly 
returned  to  him  signed  and  accepted  by  Mr.  Saunders. 
Mr.  Saunders,  in  addition  to  deposing  to  the  various  facts 
stated  above  as  tending  to  show  that  he  had  not  been 
treated  as  a  shareholder,  deposed  that  he  had  been  re- 
cently informed  by  his  solicitor  of  the  minute  of  the 
29th  of  October,  1861,  that,  if  the  resolution  was  passed 
on  that  day,  it  was  passed  without  his  having  been  con- 
sulted ;  that  about  the  4th  or  5th  of  November,  1861,  he 
was  informed  by  Mr.  Williams  of  his  appointment  as 
director ;  that  he  was  not  informed  what  had  been  done 
about  his  qualification,  and  believed  he  had  been  ap- 
pointed by  reason  of  his  services  and  of  the  use  he  could 
be  to  the  company ;  that  he  only  became  a  director  on 
the  solicitation  of  Mr.  Williams ;  that  he  never  autho- 
rized Mr.  Williams  or  anybody  else  to  transfer  shares 
into  his  name,  either  for  the  purpose  of  qualifying  him 
to  be  a  director  or  for  any  other  purpose ;  that,  to  the 
best  of  his  knowledge,  recollection  and  belief,  he  had 
never  seen  the  deed  of  settlement  of  the  company ;  that 
certainly  he  had  never  read  it,  or  any  copy  of  it,  and 
that  he  had  not  been  acquainted  with  any  of  its  provisions 
until  within  the  last  few  weeks,  when  he  had  been  in- 
formed of  them  by  his  legal  advisers ;  that  he  claimed 
the  money  for  attendance  as  director,  because  he  had 
Understood  from  Mr.  Williams  that  he  was  to  be  re- 
munerated for  his  loss  of  time  and  for  being  taken  away 
from  his  business ;  that  if  he  had  been  aware  of  the 
clause  in  the  deed  of  settlement,  that  no  one  holding  an 
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office  of  profit  under  the  company  could  be  a  director, 
he  would  never  have  consented  to  become  a  director,  and 
that;  if  he  had  discovered  that  clause  after  his  appoint- 
ment, he  should  immediately  have  resigned  the  office  of 
director.  He  further  said  :  ''  I  never  was  a  candidate 
for  the  office,  and  should  never  have  consented  to  become 
a  director,  if  the  fact  that  I  was  to  be  a  holder  of  600 
shares  in  the  company  had  been  explained  to  me,  or  if  I 
had  been  informed  of  the  real  mode  in  which  the  diffi- 
culty arising  from  my  not  being  a  shareholder  was  to  be 
got  over."  He  stated  also  that  he  had  never  applied  for 
or  intended  to  take  shares,  and  never  accepted  or  in- 
tended to  accept  any ;  that  he  never  considered  himself, 
nor,  as  he  believed,  ever  was  considered,  either  by  Mr. 
Williams  or  by  anyone  else,  as  the  owner  of  any  shares 
in  the  company,  and  that  he  believed  it  never  was  in- 
tended that  he  should  have  any  real  right  or  interest  in 
or  benefit  from  or  power  over  the  shares,  and  that,  to  the 
best  of  bis  belief,  he  never  executed  any  deed  of  transfer 
of  any  shares  in  the  company. 


The  case  coming  before  the  Master  of  the  Rolls  upon 
these  materials,  his  Honor  decided  that  there  was  not 
sufficient  evidence  of  a  transfer  to  Mr.  Saunders,  and 
that  his  name  ought  not  to  be  on  the  list  of  contribu- 
tories ;  and  this  decision  was  on  the  10th  of  December, 
18G3,  affirmed  by  the  Lords  Justices.  Shortly  after 
this,  the  deed  of  transfer,  v^hich,  as  it  appeared,  had 
never  come  into  the  possession  of  the  official  liquidator, 
but  had  been  in  the  hands  of  Mr.  Williams,  was  pro- 
duced, and  the  official  liquidator  applied  to  the  Lords 
Justices  to  have  the  case  again  re-heard.  This  applica- 
tion was  granted  without  prejudice  to  the  Respondent 
urging  again  the  objection  that  it  was  not  a  proper  case 
for  granting  a  second  re-hearing. 

Mr. 
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Mr.  Baggallay  and  Mr.  Swanston^  for  the  official 
liqaidators^  in  support  of  the  appeal  motion. 

The  transfer  to  Saunders  being  now  clearly  proved,  he 
must  be  held  liable  as  a  shareholder.  The  qualification 
of  a  director  was  the  holding  500  shares.  Saunders 
accepted  the  shares,  attended  meetings  as  a  director,  and 
received  fees  for  such  attendances. 

Mr.  Selwyn  and  Mr.  Lindley  for  Saunders. 

Mr.  Saunders  never  was  a  shareholder,  whether  wc 
look  at  the  form  or  at  the  substance  of  the  transaction. 
He  never  received  dividends,  and   it  is  clear  that  he 
never  became  entitled  to  receive  them.    A  transfer  alone 
gave  him  no  title  to  capital  or  profits,  execution  of 
the  deed  of  settlement  being  a  necessary  preliminary. 
A  transfer  was  made  to  him  as  a  colorable  proceeding, 
that  he  might  be  qualified  to  be  a  director ;  but  he  was 
never  told  that  his  being  a  director  was  incompatible  with 
his  holding  his  office  of  local  manager.     The  transfer 
never  was  acted  upon.     He  never  received  a  certificate 
of  ownership,  nor  was  returned  as  a  shareholder,  nor  re- 
ceived profits.     Two  persons  cannot  be  on  the  list  for 
the  same  shares,  and,  according  to  Humhy^s  Case  {a), 
^iUiams  is  still   liable.     Saunders,   therefore,  is   not. 
He  is  not  liable  to  creditors ;  Moss  v.  Steam  Qondola 
Company  (ft) ;    Bailey    v.     ITie    Universal    Provident 
Assurance  Company  (c).     Williams,  being  manager,  was 
bound  to  see  to  the  regularity  of  the  transfer  from  him  ; 
brown's  Case  id)  \  and  he,  therefore,  is  more  clearly 
liable  than  an  ordinary  transferor,  whose  transfer  is  in- 
complete, would  be.     The  principle  of  specific  perform- 
ance cannot  apply,  Saunders  clearly  never  having  entered 
into  any  contract  for  value  to  take  shares. 

Mr. 
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(fl)  5  Ji/r.  (iV.  S.)214. 
(6)  17  C.  B.  180. 


(c)  1  C.  B.  (2V.  S.)  557. 
(</)  19  Beav,  97. 
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Life,  &c. 

Assurance 

COMPAMT. 

Saunders's 
Case. 


Mr.  Bdggallay  in  reply. 

The  transfer  contains  a  covenant  to  observe  the  stipula* 
tions  of  the  deed  of  settlement ;  this  satisfies  the  pro- 
visions as  to  executing  the  deed  of  settlement^  or  a  deed 
of  acceptance.  The  omission  of  registry  does  not  affect 
the  validity  of  the  transfer.  In  BunrCs  Case  {a)  and 
Humbys  Casei^b)  there  was  no  transfer,  but  only  an 
agreement,  clogged  with  a  condition  which  could  not  be 
performed.  Saunders  may  have  been  a  trustee  as 
between  him  and  Williams^  but  the  company  is  not 
bound  to  regard  trusts ;  and,  therefore,  in  the  present 
contest,  which  is  between  Saunders  and  the  company, 
Saundei's  must  be  regarded  as  the  shareholder. 

Judgment  reserved. 


Feb.  12.  The  Lord  Justice  Turner,  after  stating  the  facts 

and  entering  at  length  into  the  evidence,  proceeded  as 
follows : — 

It  was,  in  the  first  place,  objected  on  the  part  of  the 
Respondent,  that  this  was  not  a  proper  case  for  granting 
a  second  re-hearing,  but  I  do  not  think  there  has  been 
any  such  want  of  reasonable  diligence  on  the  part  of  the 
official  liquidator  as  could  have  justified  us  in  refusing 
to  re-hear  the  case  on  the  discovery  of  the  new  evidence. 
The  document  now  produced  was  in  the  possession,  not 
of  the  oflicial  liquidator,  but  of  nomas  George  Williams 
the  younger,  the  witness  on  his  behalf,  and  no  blame 
can,  I  think,  fairly  be  imputed  to  the  official  liquidator 
for  its  not  having  been  sooner  produced.  The  case, 
therefore,  ought,  in  my  opinion,  to  be  disposed  of  on  the 
merits  as  they  now  stand  before  us.     It  was  strongly 

argued 

(a)  2  De  G.,  F.  *  J.  275.  (6)  5  Jur.  {N.  S.)  215,  V,  C.  K. 
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trgued  on  the  part  of  the  Respondent^  Mr.  Saunders, 
that^  notwithstanding   this   deed  of  transfer,  he   never 
became  a  shareholder  in  the  company,  and  various  pro- 
visions of  the  deed  of  settlement  of  the  company,  and  of 
the  statute  7  &  8  Vict  c.  110,  were  referred  to  in  sup- 
port of  his  view.     But  to  this  it  was  answered,  on  the 
part  of  the  official  liquidator,  that  whether  enough  had 
or  had  not  been  done  to  constitute  the  Respondent  the 
owner  of  the  shares  as  between  him  and  Thomas  George 
WiUiams  the  younger,  enough  had  been  done  to  con- 
stitute him  a  shareholder  as  between  him  and  the  com- 
pany.    I  do  not,  however,  think  it  necessary  to  enter 
fully  into  this  part  of  the  argument     It  is  abundantly 
clear  that  the  provisions  of  the  deed  and  of  the  statute 
have  not  been  observed,  and  whether  the  non-observance 
of  them  has  or  has  not  been  such  as  to  prevent  the  Re- 
spondent, Mr.  Saunders,  from  having  become  a  share- 
holder in  the  company,  it  has,  at  all  events,  been  such  as 
to  show  that  this  transaction  was  not  what  it  appears 
upon  the  face  of  it  to  have  been,  and  to  render  it  incum- 
bent on  the  Court  to  search  closely  into  the  facts  of  the 
case,  in  order  to  find  what  the  transaction  really  was. 
It  is  much  to  be  regretted,  that  in  the  internal  affairs  of 
joint  stock  companies  we  find  such  frequent  and  lament- 
able departures   from  an  honest   and    straightforward 
course,  that  we  can  never  be  surprised  at  finding  that 
any  of  their  transactions  are  in  reality  quite  different 
from  what  they  are  made  to  appear.     Now  as  the  case 
stands  upon  the  evidence  (which,  it  is  to  be  observed,  is 
still  imperfect,   for   the   letter    from    Thomas    George 
WiUiams  the  younger  of  the  5th  of  November  refers  to  a 
letter  firom  the   Respondent  of  the  3rd  of  November, 
^hich  is  not  produced),  I  think  the  fair  and  just  con- 
dosion  to  be  drawn  is,  that  there  never  was  in  fact  any- 
thing like  a  sale  of  the  620  shares  in  question  to  the 
Respondent  George  Leman  Saunders,  but  that  those 

shares 
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shares^  belonging,  as  they  appear  to  have  done,  to  the 
company,  were  transferred,  by  the  order  of  the  directors, 
into  the  name  of  the  Respondent,  in  order  to  qualify  him 
for  the  directorship.  The  Respondent  would  then  be- 
come a  trustee  of  the  shares  for  the  company  as  Williams 
had  previously  been.  How  then  would  the  case  stand 
as  between  the  company  and  the  Respondent?  The 
company,  of  course,  could  not  be  bound  by  such  a 
transaction.  They  might  adopt  or  repudiate  it.  Sup- 
posing them  to  adopt  it,  they  certainly  could  not  insist 
on  their  own  trustee  beihg  put  upon  the  list  of  con- 
tributories.  Supposing  them,  on  the  other  hand,  to  re- 
pudiate it,  would  it  not  be  open  to  the  Respondent  to 
say  that  the  transaction  must  be  undone  in  toto ;  that 
the  company  could  not  affirm  the  transaction  in  part  and 
disaffirm  it  in  part  ?  I  think  it  would.  It  might,  indeed, 
b6  otherwise,  if  it  was  shown  on  the  part  of  the  company 
that  the  Respondent  was  party  or  privy  to  the  breach  of 
trust  or  duty  on  the  part  of  the  directors  in  directing  the 
transfer  to  be  made.  But  I  am  satisfied  upon  the 
evidence  that  this  was  not  the  case,  and  that  the  Re- 
spondent did  not,  in  truth,  know  how  these  shares  were 
provided  for  his  qualification.  Upon  this  ground,  there- 
fore, I  am  of  opinion  that  this  motion  ought  to  be  re- 
fused ;  but,  having  regard  to  the  positive  statement  made 
by  the  Respondent,  as  to  there  having  been  no  transfer 
of  shares  to  him,  I  think  he  has  no  just  ground  to  com- 
plain of  the  case  having  been  again  brought  before  us, 
and  that  the  motion  therefore  should  be  refused  with- 
out costs. 


The  Lord  Justice  Knight  Bruce.    I  agree. 
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CHAPPELL  V.  GREGORY. 

Mar.  1,  2. 
^HIS  was  an  appeal  by  the  Defendant  from  so  much  Before  The 
^  of  a  decree  of  the  Master  of  the  Rolls  as  ordered  ^txces."*" 
bim  to  pay  the  costs  of  the  suit.  The  general 

rule  of  the 
Court  is,  that 
The  case  made  by  the  bill  was,  that  the  Defendant  there  cannot 

verbally  agreed  to  take  a  lease  from  the  Plaintiff  of  tf  foVcoste  ab"^^^ 

dwelling-house  upon  the  terms  contained  in  a  letter  of  unless  some 

the  11th  o{  December,  written  by  the  Plaintiff's  agent  to  F,[|rolvedin 

the  Defendant;  that  the  Defendant  was  let  into  posses-  the  mode  of 
111  1  1  iinii.i    aeahng  with 

sion,  but  had  neglected  to  return  the  draft  lease  which  them,  and  it  is 

was  sent  him ;  that  the  Defendant  set  up  a  claim  on  ^^^^ '"  ®*" 
'  '^  treme  cases 

account  of  an  alleged  verbal  promise  by  the  Plaintiff's  that  the  Court 
agent  that  certain  repairs  should  be  done  to  the  house  ;  ^^^i^  00*1116^ 
that  no  such  promise  had  been  made,  and  no  repairs  were  question  of 
wanted ;  and  that  the  Defendant  refused  to  pay  the  rent 
which  had  become  due,  or  to  accept  a  lease.     And  the 
bill  prayed  that  the  Defendant  might  be  decreed  specifi- 
cally to  perform  the  agreement;  but  if  the'Court  should 
be  of  opinion  that  the  agreement  could  not  or  ought  not 
to  be  specifically  performed,  then  that  it  might  be  de- 
livered up  to  be  cancelled,  and  that  the  Defendant  might 
be  ordered  to  give  up  possession  of  the  house  to  the 
Plaintiff,  and  pay  her  a  fair  occupation  rent  for  the  time 
be  should  have  held  possession. 

The  Defendant  by  his  answer  insisted  on  his  right  to 
specific  performance,  and  to  have  the  repairs  done  by 
tte  Plaintiff  according  to  the  alleged  verbal  promise. 

The  Master  of  the  Rolls  declined  to  grant  the  Plaintiff 

specific 
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specific  performance,  but  made  a  decree  ordering  the 
Defendant  to  give  up  possession,  fixing  him  with  an 
occupation  rent,  and  ordering  him  to  pay  the  costs  of 
the  suit*  The  Defendant  appealed  from  this  order  as  to 
costs. 

Mr.  Souihgate  and  Mr.  Everitt  for  the  Appellant* 

Mr.  Selwyn  and  Mr.  Jessel  for  the  Plaintiff. 

[CAappell  V.  Purday  (a) ;  Watts  v.  Si/mes{b);  Taylor 
V.  Popham(c);  Norton  v.  Cooper (d);  and  Collar d  v. 
Iioe{e),  were  referred  to.] 

T%e  Lord  Justice  Knight  Bruce. 

The  time  during  which  this  case  has  continued  is, 
considering  its  nature,  extraordinary.  The  Plaintiff,  a 
widow  lady,  being  the  owner  of  an  empty  house,  and 
having  a  son  a  solicitor,  that  son  entered  into  a  negocia- 
tion  with  the  Defendant,  also  a  solicitor,  for  a  lease  of 
the  house,  and  during  the  course  of  the  negociations,  or 
afler  they  had  ended  in  an  agreement  (I  will  not  at 
present  say  which),  the  Defendant  was  let  into  posses- 
sion. No  lease  having  been  executed,  and  if  there  had 
been  any  written  agreement,  that  agreement  being  only 
by  correspondence,  disputes  arose,  chiefly  or  solely  as 
to  repairs,  by  whom  they  were  to  be  done.  The  dif- 
ferences went  on,  the  Defendant  continuing  in  posses- 
sion, and  at  last,  after  much  correspondence,  much 
dispute,  much  controversy,  and  much  expenditure  of  time, 
this  suit  was  instituted  in  May,  186/^,  the  bill  praying 

thus: 

(a)  2  PhiU.  227.  (rf)  5  De  G.,  M.  4  G.  728. 

(b)  1  De  G.,  Ai.  ^  G.  240.  (c)  4  De  G.  4  J.  525. 

(c)  15  Vet.  72. 
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thus:  [His  Lordship  read  the  prayer.]  The  bill  was  1864. 
afterwards  amended;  the  Defendant  answered  the  original 
bill,  and  put  in  a  voluntary  answer  to  the  amended  bill ; 
evidence  was  entered  into,  and  the  suit  was  carried  on 
to  a  hearing.  The  decree  made  at  the  hearing  which 
took  place  in  January  last,  was  this :  [His  Lordship 
read  the  decree.]  From  this  decree  the  Plaintiff  has 
not  appealed,  nor  has  she  sought  to  have  the  case  re- 
heard. The  Defendant  alone  has  appealed,  and  the 
appeal  is  not  of  a  very  common  description.  Submitting 
to  the  decree,  except  as  to  costs,  it  complains  only  of 
the  way  in  which  the  Master  of  the  Rolls  dealt  with  the 
costs,  contending  that  either  no  costs  ought  to  be  given, 
or  the  Plaintiff  ought  to  pay  costs. 

On  the  opening  of  the  case,  the  counsel  for  the  Plain- 
tiff were  asked,  whether  the  Plaintiff  wished  to  exercise 
the  right  which  we  considered  she  had  to  have  the 
decree  opened?  That  question  was  answered  in  the 
affirmative,  and  the  Plaintiff's  counsel  expressed  an 
election  or  wish  on  her  part  to  have  the  case  re-argued. 
The  case  proceeded  on  that  footing,  and  the  Court  was 
addressed^  not  parsimoniously,  on  that  view,  when  after 
two  hours  the  lady  changed  her  mind,  and  declared  her 
wish  to  retain  the  whole  decree  as  it  stands ;  but  if  that 
could  not  be  done,  and  if  the  Defendant  should  succeed 
in  varying  the  decree  as  to  costs,  the  lady  still  expressed 
her  desire  that  the  decree  in  all  other  respects  should 
femain  as  it  was.  The  argument  then  proceeded  on 
Aat  altered  footing,  and  the  only  question,  therefore, 
now  is,  what  is  to  be  done  as  to  costs  ? 

Appeals  for  costs  alone  are  not  common,  are  not  im- 
possible, and  are  sometimes  allowed,  but  especially  is  an 
appeal  for  costs  allowable  when,  in  the  opinion  of  the 
Appellate  Court,  they  have  been  given  in  a  manner  in- 

Vol.  II — 1.  I  D.J.s.     consistent 
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1864.  consistent  with  rule  or  principle;  and  it  was  well  put  by 
Mr.  Southgate,  that  here  they  have  been  given  in  a 
manner  against  rule  and  principle,  for  that  the  Defendant 
has  succeeded,  having  resisted  specific  performance,  and 
yet  has  been  ordered  to  pay  costs.  I  do  not  agree  with 
that  view ;  I  think  that  the  decree  is  partly  in  favour  of 
one  party,  partly  in  favour  of  the  other,  and  I  am  satis- 
fied that  the  costs  have  not  been  disposed  of  in  a  way 
against  rule  or  principle;  and  when  they  have  not,  it 
requires  a  very  strong  case  to  induce  the  Appellate  Court 
to  depart  from  the  view  of  the  original  Court  as  to 
costs.  I  acknowledge  myself  not  entirely  satisfied  that, 
on  the  merits  of  the  case,  I  should  have  arrived  at  the 
view  of  his  Honor  as  to  the  costs  ;  the  mode  of  disposing 
of  them  in  such  an  almost  inconceivable  case  is  one  on 
which  different  minds  may  well  differ.  An  able  and 
careful  lawyer  might  come  to  one  conclusion,  another 
equally  able  and  careful  lawyer  to  another  conclusion. 
I  think  that  it  would  be  wrong  in  such  a  case  to  depart 
from  the  view  of  the  Court  appealed  from,  and,  therefore, 
not  disclaiming  the  jurisdiction  to  vary  the  order  as  to 
costs  alone,  I  do  not  think  the  case  one  in  which  it  is 
right  for  us  to  exercise  it.  I  think  that  the  Respondent 
ought  to  take  the  deposit,  and  that  there  ought  to  be  no 
other  costs  of  the  appeal. 

The  Lord  Justice  Turner. 

This  appeal  is  confined  to.  costs.  Now  the  general 
rule  of  the  Court  is,  that  there  cannot  be  a  rehearing  for 
costs  only  unless  some  principle  is  involved  in  the  mode 
of  dealing  with  them, — a  rule  by  which,  speaking  for 
myself  individually,  I  am  much  disposed  to  abide.  It 
has  been  attempted  to  take  this  case  out  of  the  rule,  upon 
the  ground  that  the  Court  has  given  costs  against  the 

Defendant 
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Defendant  notwithstanding  he  has  succeeded  in  the  suit,        1864. 
and  that  this  is  so  clearly  wrong  that  it  was  unnecessary 
to  go  into  the  merits  of  the  case ;  but  this  argument  is 
not  well  founded,  for  the  utmost  the  Defendant  can  say 
is,  that  he  has  succeeded  in  one  part  of  the  case,  and 
fiiiled  in  the  other.     In  order,  therefore,  to  determine  the 
question  of  costs,  it  would  be  necessary  to  go  into  the 
whole  merits  of  the  case.     The  rule  is,  that  the  Court 
will  not  do  this  except  in  extreme  cases,  and  it  is  an 
instance  of  this  rule,  that  where  the  parties  have  com- 
promised a  suit  except  as  to  costs,  the  Court  declines  to 
hear  the  case  on  the  merits  for  the  purpose  of  disposing 
of  the  costs.     The  rule  seems  to  me  to  be  founded  on 
sound  principles.     If  the  Court  ventures  to  dispose  of 
the  costs  without  entering  into  the  merits,  it  might  very 
probably  dispose  of  them  in  a  way  inconsistent  with  the 
principle  of  the  decree.     Had  the  decision  of  this  case 
rested  with  me,  I  should  for  the  sake  of  example  have 
given  the  Respondent  her  costs  of  the  appeal,  and  if 
another  such  appeal  should  come  before  us,  I  shall  not 
consent  to  its  being  dismissed  otherwise  than  with  costs. 


12 
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Mar.  3,  4,  5, 
7. 

Before  The 
Lords  Ju»- 

TICES. 

An  order  for 
winding  up  a 
company  on 
the  applica- 
tion of  a  cre- 
ditor, on  the 
ground  that 
the  companfy 
has  not  paid 
tlie  Petitioner 
his  debt 


In  the  Matter  of  the  CATHOLIC   PUBLISHING 
AND  BOOKSELLING  COMPANY,  LIMITED. 

riiHIS  was  an  appeal  by  the  company  from  a  winding 
up  order  made  by  the  Master  of  the  Rolls. 


The  Petitioners  who  obtained  the  winding  up  order 
were  stationers,  and  claimed  a  debt  of  1,944/.  for  paper 
supplied  by  them  to  the  company  before  1861.  The 
paper  had  been  supplied  to  a  Mr.  Dolman^  who  acted 
up  to  that  year  as  manager  of  the  company ;  and  it  was 
in  dispute  whether  the  paper  had  all  been  used  for  the 
within  twenty-  purposes  of  the  Company,  and  whether  the  company  was 
nodce^requi"  liable  to  the  Petitioners  for  any  of  it,  the  case  being 
Ing  payment  made,  on  behalf  of  the  company,  that  the  Petitioners 
26  vLt.  c.  ^^^  supplied  it  to  Dolman  on  his  own  credit,  and  that 
89,8.  80),  will  the  company  was  liable  to  Dolman,  and  not  to  the  Pe- 
not  be  made        ..  _  ,/..  i,.  •..       « 

unless  the         titioners,  for  so  much  of  it  as  had  been  used  by  the  com- 

twenbr-one        pany.     In  these  circumstances  the  company  declined  to 

elapsed  before   pay  the  sum  claimed,  but  had  paid  the  Petitioners  for  all 

present^^" "    paper  supplied  by  them  after  the  time  when  Dolman 

Per  the        ceased  to  be  manager.     The  Petitioners  thereupon,  on 

Turner.  ^^  6th  o{  July,  1863,  served  the  company  with  a  notice, 

requiring  payment,  as  mentioned  in  the  25  &  26  Vict. 

c.  89,  s.  80,  and  presented  their  petition  for  winding  up 

the  company.     This  petition  was  presented,  and  answered 

on  the  9th  of  July. 
the  lia- 
bility to  which 
IS  bon&  fide 
disputed  by 
the  company, 
are  not  to  be 

encouraged,  and  semblet  in  such  a  case  the  petition  ought  be  ordered  to  stand  over  till 
the  debt  is  established. 


Attempts  to 
enforce,  by 
means  of  a 
winding-up 
petition,  the 
payment  of  a 
debt,  <"      ■ 


The  petition  came  on  to  be  heard  before  the  Master 

of 
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of  the  Rolls.  His  Honor  considered  that  the  most  con- 
yenient  course  would  have  been  to  order  the  petition  to 
stand  over  till  the  Petitioners  had  established  their  debt 
at  law,  but  he  thought  that  the  act  25  &  26  Vict.  c.  42 
(Mr.  Holt's  act),  precluded  his  taking  this  course.  His 
Honor  therefore  entered  into  the  question  whether,  upon 
the  evidence,  a  debt  was  due  from  the  company  to  the 
Petitioners,  and  came  to  the  conclusion,  upon  the  evi- 
dence, that  1,192/.  was  due.  His  Honor  considered  it 
not  established  in  evidence  that  the  company  was  unable 
to  pay  its  debts,  and  he  therefore  thought  it  not  a  case 
for  an  immediate  winding-up  order;  but  on  the  Uth  of 
February^  1864,  made  an  order  for  winding  up  the  com- 
pany in  case  the  1,1 92Z.  was  not  paid  on  or  before  the 
11th  of  March,  From  this  order  the  company  ap- 
pealed. 

Sir  H.  M,  Cairns^  Mr.  Hobhouse,  Mr.  Bagshawe  and 
Mr.  Raymond  for  the  company. 

This  is  an  attempt  to  use  the  Winding-up  Act  as  a 
means  for  enforcing  payment  of  a  disputed  debt,  which 
ought  to  be  sued  for  at  law,  the  object  of  the  enactments 
as  to  winding  up  at  the  suit  of  a  creditor  being,  to  enable 
him  to  enforce  an  undisputed  demand  against  an  in- 
solvent company,  not  to  enable  him  to  settle  disputes 
with  a  company  which  is  able  to  pay.  The  evidence 
does  not  establish  that  this  company  is  unable  to  pay  its 
debts ;  if  therefore  the  Petitioner  has  a  debt,  he  can 
obtain  a  winding  up  order  only  by  bringing  his  case  within 
the  provisions  as  to  non-payment  for  twenty-one  days 
&^r  demand.  According  to  the  reasonable  construction 
of  the  act,  s.  79,  art.  4,  s.  80,  art.  1,  ss.  84,  86,  the 
twenty-one  days  must  have  expired  before  the  presenta- 
tion of  the  petition,  otherwise  it  is  presented  in  a  matter 
in  which  the  Court  has  no  jurisdiction.  Where  there  is 
a  bona  fide  dispute  as  to  the  existence  of  a  debt^  the 

case 


1864. 

Re 

The 

Catholic 

PUBLISBINO 
AND  BOOK- 
BBLLINQ  Co. 


118 


CASES  IN  CHANCERY. 


1864. 

Re 

The 

Catholic 

Publishing 

AND  BooK- 

8BLLIN0  Co* 


case  ought  to  be  left  to  law  under  sect.  86.  The  order 
of  the  Master  of  the  Rolls  is  not,  we  submit,  according 
to  principle,  nor  warranted  by  the  act,  for  it  makes  the 
payment  or  non-payment  of  this  single  debt  the  test  of 
the  ability  of  the  company  to  pay  its  debts. 

Mr.  Selwyn  and  Mr.  Roxburgh  in  support  of  the 
order. 

Before  the  act  of  1856,  the  creditor  of  a  company 
had  two  remedies  ;  he  might  bring  an  action,  or  proceed 
in  bankruptcy  under  7  &  8  Vict.  c.  111.  The  Joint 
Stock  Companies  Act  of  1856  took  away  the  latter 
remedy,  and  substituted  for  it  another.  The  remedy 
now  under  the  act  of  1862  is  an  order  for  winding  up, 
which  is  practically  the  same  thing  as  a  bankruptcy. 
Now  a  disputed  debt  may  be  the  foundation  of  pro- 
ceedings in  bankruptcy;  Ex  parte  Scott  Russell,  Re 
Scott  Russell  {a).  The  Court  has  jurisdiction  to  make 
such  an  order  as  has  been  made;  Re  Rhydydefyd 
Colliery  Company  (6).  The  evidence  establishes  that  a 
debt  is  owing  by  the  company  to  the  Petitioners,  and 
that  the  company  is  unable  to  pay  its  debts.  The 
twenty-one  days  having  elapsed  before  the  petition  was 
heard,  the  Court  was  in  a  position  to  make  a  winding  up 
order. 

Mr.  Hobhouse  in  reply. 

The  principle  of  the  act  is,  that  an  order  for  winding 
up  is  to  be  made  only  when  the  company  is  unable  to 
pay  its  debts,  and  the  act  points  out  a  particular  way  in 
which  the  non-payment  of  a  single  debt  may  become  a 
proof  of  insolvency ;  but  the  Petitioners  must  bring 
themselves  strictly  within  the  terms  of  the  clause  re- 
lating to  non-payment  after  notice,  or  else  show  by  other 

evidence 

(fl)  6  Law  T.  (ZV.  5.)  138.  (6)  ZDeG.if  J.  80. 
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evidence  that  the  company  cannot  pay  its  debts.     Non-        1864. 

payment  of  a  disputed  debt  is  no  evidence  of  insolvency ;       ^^^^^^ 

Re  Wheal  LoveU  Mining  Company  (a).  The 

Catholic 
publisbimo 

The  Lord  Justice  Knight  Bruce.  sblliko  Co. 

In  this  matter,  the  arguments  upon  which  have  occu- 
pied not  an  insufficient  time,  the  evidence  does  not 
satisfy  me  that  the  Petitioners  were,  when  the  original 
petition  was  presented,  or  are  now,  creditors  of  the  com- 
pany. Assuming  that  they  were  and  are  creditors,  the 
question  remains  whether  they  have  shown  a  case  under 
the  79th  and  80th  sections  of  the  Act  of  1862  for 
winding-up  the  company.  This  question  ought,  in  my 
judgment,  to  be  answered  in  the  negative.  The  evidence 
does  not,  as  I  view  it,  establish  that  the  company  was, 
when  the  original  petition  was  presented,  or  is  now, 
unable  to  pay  its  debts,  and  neither  the  three  weeks 
mentioned  in  the  80th  section  nor  half  that  time  from 
the  notice  given  by  the  Petitioners  to  pay  the  debt 
alleged  to  be  due  to  them  had  elapsed,  when  the  original 
petition  was  presented.  I  am  of  opinion,  that  the  order 
for  winding-up  ought  to  be  discharged,  without  prejudice 
to  the  question  whether  the  Petitioners  are  creditors  of 
the  company,  and  that  the  petition  ought  to  be  dis- 
missed. 


The  Lord  Justice  Turner. 

My  opinion  also  is  that,  upon  the  facts  as  they  now 
stand  before  us,  this  petition  ought  to  be  dismissed. 
Two  points  are  raised :  first,  whether  the  Petitioners  at 
the  Rolls  were  and  are  creditors  of  the  company ;  and 
secondly,  whether  at  the  time  when  the  petition  was  pre- 
sented 
(a)  1  Mac.  if  G.  I. 


•BLLINO  Co. 
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1864.        Bented  the  company  was  in  such  a  position  as  to  make  a 

^"^y^^      winding-up  order  proper.     On  the  first  of  these  points  I 

The         do  not  think  it  necessary  to  give,  and,  as  it  may  become 

Catholic     ^j^^  subject  of  proceedings  in  another  Court,  I  do  not 

AND  Book-     mean  to  give,  any  opinion,  for,  assuming  the  Petitioners 

to  be  creditors  of  the  company,  I  am  of  opinion  that 

their  case  fails  upon  the  second  point.     It  was  urged 

that  the  company  ought  to  be  wound  up  on  two  grounds : 

first,  that  payment  of  the  Petitioners'  debt  had  been 

demanded  in  writing  in  manner  provided  by  the  25  &  26 

Vict.  c.  89,  s.  80,  and  that  the  company  had  for  three 

weeks  after  service  of  the  demand  neglected  to  pay  or 

compound  for  or  secure  the  debt;  and  secondly,  that 

the  company  is  shown  to  be  unable  to  pay  its  debts. 

As  to  the  first  of  these  points,  the  notice  for  payment 
of  the  alleged  debt  was  served  on  the  6th  of  July,  and 
the  petition  for  winding  up  the  company  was  presented 
on  the  9th.  It  was  contended  on  behalf  of  the  Re- 
spondents, that  if  the  twenty-one  days  from  the  time  of 
the  service  of  the  notice  for  payment  elapsed  without 
payment  being  made,  the  case  was  within  the  Act, 
although  that  period  did  not  expire  till  after  the  pre- 
senting the  petition.  I  am  of  opinion  that  this  is  not 
the  true  construction  of  the  act.  The  80th  section  refers 
to  the  4th  clause  of  the  79th  section,  and  authority  is 
given  to  order  a  company  to  be  wound  up  in  case  of 
non-payment  of  a  debt  for  twenty-one  days  after  demand, 
on  the  ground  that  such  default  in  payment  is  conclusive 
evidence  that  the  company  is  unable  to  pay  its  debts. 
The  ground  of  the  jurisdiction  to  make  the  order  is 
that  the  company  is  unable  to  pay  its  debts.  Now, 
in  order  to  give  the  Court  jurisdiction  to  make  the 
order,  it  must,  I  think,  be  shown  that  the  inability  to 
pay  debts  existed  at  the  time  when  the  petition  was  pre- 
sented.    It  would  therefore,  as  it  appears  to  me,  be  an 

unwarrantable 
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aDwarrantable  construction  of  the  act  to  hold  that  the 
twenty-one  days  can  run  after  the  presenting  a  petition. 

[His  Lordship  then  briefly  reviewed  the  evidence,  and 
stated  his  reasons  for  considering  that  the  company  was 
not  shown  to  be  unable  to  pay  its  debts.] 


1864. 

Re 

The 

Catholic 

publishiko 

AND  Book- 

•£LLIKO  Co. 


I  think  that  applications  of  this  kind   by  creditors 
whose  debts  are  bon£L  fide  disputed  are  not  to  be  en- 
couraged.    I  do  not  say  that  the  legislature  has  not 
given  the  Court  power  to  decide  upon  a  winding-up 
petition  the  question  whether   a  debt  which   the  com- 
pany disputes  is  owing  or  not,  but  I  think  that  such  an 
application  is  a  most  inconvenient  mode  of  trying  that 
question ;  and  where  there  is  a  bonli  fide  dispute  as  to 
the  existence  of  the  debt,  and  the  case  turns  upon  the 
question  whether   there   is  a  debt,  I   think  the  Court 
would  do  well  to  exercise  the  power  given  it  by  the 
86th  section  of  the  act,  to  adjourn  the  petition  till  the 
eustence  of  the  debt  is  established.     Here,  however,  I 
think  that  the  Petitioners,  assuming  them  to  be  creditors, 
have  not  brought  the  case  within  the  act,  and  that  the 
petition,  therefore,  ought  to  be  dismissed. 
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perty  to  trus- 
tees for  the 
benefit  of  a 
Roman  Ca- 
tholic ecclesi- 
astical insti- 
tution, pre- 
sented a  peti- 
tion, asking 
for  the  transfer 


March  7.  In  the  Matter  of  METCALFE'S  TRUSTS;  and 

Before  The  In  the  Matter  of  The  Act  for  the  Relief  of 

Lords  Jus-  _ 

TlCES.  ■*  RUSTBES* 

A  professed 

nun,  who  had   ^iiHIS  was  an  appeal  from  an  order  of  the  Master  of 

^f'^v^'^and  '^®  ^^"S'  ^^o  declined  to  direct  payment  out  of 

obedience,  and  Court  of  a  fund  to  the  Petitioner  Miss  Thompson  or  her 
bad  executed  a  .  ^,  i     n  i        ■    •  /•         i 

deed  assigning  nominees,  on  the  ground  of  her  being  a  professed  nun. 

all  her  pro- 

Miss  Thompson  became  a  Roman  Catholic  in  1858; 
and  in  the  same  year  left  England  and  entered  a  Car- 
melite convent  in  Paris.  In  1861,  she  took  the  black 
veil,  and  took  the  usual  vows  of  poverty,  obedience  and 
chastity.  By  a  deed  executed  in  June,  1802,  she  con- 
veyed and  assigned  all  her  real  and  personal  estate  to 

to'thTtruste^*  Mr.  Hope  Scott  and  Serjeant  Bellasis  upon  trusts  for 

ofthatdeedof  the   benefit  of    the    oratory   of    St.  Philip  Neri    at 

a  fund  m  -^  ^ 

Court  to  which  Brompton ;  and  covenanted  to  do  all  necessary  acts  for 

tiJd-^Htfw"    ^^sting  any  future  property  she  might  acquire  in  the 

that  her  being  same  trustees,  and  for  the  same  purposes. 

a  professed 

nun  did  not 

affect  her  ca-         Shortly  after  the  execution  of  this  deed,  Miss  Thompson 

5r  di^  *8e**of*  became  entitled  under  the  will  of  Jacob  Metcalfe  to  a 
property,  and  share  of  his  residuary  estate.  The  trustees  of  the  will, 
having  received  notice  of  the  deed  of  June,  1862,  paid 
Miss  Tliompson's  share  into  Court,  under  the  act  for  the 
relief  of  trustees.  Miss  Thompson  presented  her  peti- 
tion asking  that  the  fund  might  be  paid  to  Mr.  Hope 
Scott  and  Serjeant  Bellasis,  to  be  held  upon  the  trusts 
of  the  deed  otJune,  1862.     The  trustees  and  some  of  the 

other 


that  whether 
the  deed  was 
or  was  not 
liable  to  be 
impeached  on 
the  ground  of 
her  being, 
when  she  ex- 
ecuted it,  so 
circumstanced 
as  to  be  unable 


to  exercise  her 

own  free  will,  the  Court  could  not  refuse  to  order  a  transfer  of  the  fund  to  the  trustees 

upon  her  application. 
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other  residuary  legatees  opposed  the  petition,  contending        1864. 
that  the  Petitioner,  being  a  professed  nun,  was  civilly      ^■^•^/-^> 
dead  and  incapable  of  taking  property  ;  and  if  not,  that    Metcalfb's 
still  the  fund  ought  not  to  be  dealt  with  as  proposed,       Trusts. 
the  Petitioner  not  being  a  free  agent.     The  Master  of 
the  Rolls  held  that  the  objection  as  to  civil  death  was 
without  foundation,  but  that  the  Court  ought  not  to  part 
with  the  fund  without  satisfactory  proof  that  the  mode  of 
dealing  with  it  was  sanctioned  and  desired  by  the  Peti- 
tioner, and  that  she  was  under  no  moral  duress  in  the 
matter.     His  Honor  accordingly  directed  the  dividends 
to  be  invested  and  accumulated,  with  liberty  to  apply. 

Miss  Thompson  appealed  from  this  order. 

Mr.  Selwyn  and  Mr.  Bendon  in  support  of  the  appeal. 

It  is  clear  that,  in  the  existing  state  of  things,  a  nun 
cannot  be  treated  as  civilly  dead ;  and  so  the  Master  of 
the  Rolls  thought.  Roman  Catholics  are  now  Dissenters 
and  nothing  more,  and  the  law  does  not  recognize  pro- 
fession. The  deed  of  June^  1862,  was  not  made  for  the 
benefit  of  the  foreign  convent  in  which  the  Petitioner  is, 
but  of  an  English  institution,  so  that  there  is  no  reason 
to  suspect  duress.  But  it  is  immaterial  whether  the 
deed  is  valid  or  not;  the  Petitioner  has  lost  none  of  her 
rights  as  to  property  by  becoming  a  nun ;  she  is  of  age 
and  of  sound  mind,  and  there  is  no  tenable  ground  on 
which  the  Court  can  refuse,  at  her  request,  to  transfer 
the  fund  to  her  or  to  any  nominee  of  hers.  In  Fulham 
?.  Macarthy(a),  on  which  the  Master  of  the  Rolls 
relied,  the  bill  was  dismissed  on  the  ground  of  mis- 
joinder, because  there  might  be  a  question  whether  the 
deed  was  valid,  which  could  not  be  tried  between  co- 
Plaintiffs.     Here,  the  Petitioner  comes  alone  affirming 

the 
(fl)  1  H.ofL.  Cas.  703. 
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1864.        the  deed,  so  that  the  decision  in  Fulham  v.  Macarthy 
J,  has  no  application. 


Metcalfe's 
Trusts. 


Mr.  Baggallay  and  Mr.  Bowring  for  the  trustees  and 
sonae  of  the  other  residuary  legatees. 

The  Master  of  the  Rolls  thought  it  clear  that  the 
doctrine  of  civil  death  is  done  away  with ;  but  we 
submit  that  the  authorities  do  not  support  this  view. 
In  FuUiam  v.  Macarthy  {a),  the  Lord  Chancellor  of 
Ireland  expressed  an  opinion  that  the  doctrine  was  still 
subsisting.  The  House  of  Lords,  on  appeal  (&),  dis- 
posed of  the  case  solely  on  a  point  of  pleading,  but  did 
not  express  any  opinion  adverse  to  that  of  the  Lord 
Chancellor.  There  are  strong  authorities  that,  even 
since  the  reformation,  a  professed  nun  cannot  take  pro- 
perty; Co.  Litt,{c)\  Shepp.  Touch,  (d);  Swinb,  Wills  (e); 
Thomby  v.  Fleetwood {f),  [  The  Lord  Justice  Knight 
Bruce  :  Has  it  not  always  been  held  that  profession  in 
a  foreign  country  did  not  cause  civil  death  ?]  Yes  ;  but 
that  was  only  because  the  evidence  of  profession  was  a 
certificate  from  the  bishop  of  the  diocese ;  no  evidence 
is  required  here,  when  the  lady  comes  telling  the  Court 
that  she  is  a  professed  nun.  In  Anderson  v.  Commis- 
sioners  of  Forfeited  Estates  (g),  the  difficulty  was  got 
over  by  the  confession  of  the  party ;  a  monk  at  Douai, 
having  confessed  himself  a  monk,  was  treated  as  civilly 
dead.  There  is  not  a  single  case  showing  that  the  law 
is  changed.  It  was  argued  at  the  Rolls,  that  since  the 
reformation  a  nun  has  no  status  recognized  by  the  law ; 
but  the  case  of  Rex  v.  Lady  Partington  (A),  does  not 

show 

(a)  12  Jur.  757;    9   Ir.  Eg.  (c)  Page  193. 

Rep.  620.  (/)  1    Stra.  323,   339,   347, 

(6)  1  H,  ofL.  Cat.  703.  351,  370,  372,  374. 

(c)  Page  132  a.  (g)  9  Mod.  54. 

(d)  Page  305,  435.  (A)  1  Salk.  162. 
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show  this,  and  the  cases  referred  to  in  Com.  Dig.  {a\  1864. 

show  that  the   status   has   been  recognized  since  the  ^^^T"^ 

refonDation.  Metcalfe's 


Trusts, 


But  supposing  the  lady  capable  of  taking  property, 
was  she  capable  of  making  a  valid  disposition  of  it  ? 
She  has  taken  vows  of  poverty  and  obedience,  which 
place  her  mind  completely  under  the  control  of  her 
ecclesiastical  superiors.  She  has  no  more  free  will  about 
the  disposition  of  her  property  than  a  prisoner  among 
banditti,  who  is  making  arrangements  for  his  ransom ; 
the  only  difference  being,  that  in  one  case  the  terrors  are 
spiritual,  and  in  the  other  material.  The  case  is  governed 
in  principle  by  Huguenin  v.  Baseley  (&).  A  nun  cannot 
have  independent  professional  assistance ;  she  is,  in  fact, 
in  prison. 

Mr.  Selwyn  in  reply. 

7^  Lord  Justicb  Knight  Bruce. 

Miss  Thompson,  the  Petitioner,  and  the  two  gentle- 
nacn,  Mr.  Hope  Scott  and  Mr.  Serjeant  Bellasis,  in 
whose  favour  she  executed  a  certain  deed,  all  appear 
before  us  on  the  present  occasion,  and  all  consent  that 
the  lady's  property  in  question  shall  be  transferred  either 
to  her  or  to  them.  That  being  the  case,  it  is  of  little 
consequence  whether  the  transfer  is  made  to  her  or  to 
them.  As  regards  the  contest  on  the  ground  of  this 
l&dy*8  profession  and  civil  death,  I  am  of  opinion  that, 
^en  without  regard  to  the  fact  of  the  profession  being  a 
Wign  profession,  the  argument  is  mere  nonsense,  and 
*o  the  Master  of  the  Rolls  appears  to  have  thought. 
Thus  far  I  agree  with  him ;  but  I  respectfiilly  dissent 

from 

(o)  TU.  "  Copacity;*  D.  I.  (6)  14  F«.  273. 
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1864.  from  his  view  as  to  the  alleged  undue  influence.  It 
^^^^^"^^  may  be  that  the  lady,  in  executing  this  deed,  was  sub- 
Mrtcalpb's  j^ct  to  an  influence  of  which  we  cannot  think  highly  ;  it 
Trusts.  ^^^^y  jje  that  the  deed  ought  to  be  disregarded ;  but  to 
say  that  a  lady,  in  the  full  possession  of  her  faculties,  is 
not  to  deal  with  her  property  because  she  is  under  the 
influence  of  those  who  may  induce  her  to  deal  with  it  in 
a  way  which  we  should  consider  unwise,  would  be 
attributing  to  the  Courts  of  England  a  power  which  I 
do  not  think  that  they  possess.  This  lady  may  be 
about  to  deal  with  her  property  in  a  way  which  we 
should  think  unadvisable,  but  we  have  no  jurisdiction  to 
take  that  into  consideration.  She  comes  here  asking  for 
her  own  property,  and  we  have  no  power  to  refuse  the 
application.  As  the  lady  and  her  two  trustees  all  appear 
and  concur  in  asking  for  a  transfer  of  the  fund,  either 
to  the  lady  herself  or  to  the  trustees,  it  is  of  no  con- 
sequence whether  the  transfer  is  directed  to  be  made  to 
her  or  to  them,  but  it  must  be  expressed  in  the  order 
that  they  all  concur  in  asking  for  a  transfer  in  the  form 
in  which  it  is  directed. 

The  Master  of  the  Rolls  has  not  disposed  of  the  costs, 
and  has  not  directed  the  costs,  deducted  by  the  trustees 
of  the  will  on  paying  the  fund  into  Court,  to  be  refunded. 
The  present  petition  does  not  ask  that  they  may  be  re- 
funded ;  but,  as  there  was,  in  my  judgment,  no  sufRcient 
reason  for  bringing  the  fund  into  Court,  I  think  that 
there  ought  not  to  be  any  order  for  giving  the  trustees 
any  costs. 


The  Lord  Justice  Turner. 
I  agree,  and  for  the  same  reasons. 
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FORD  V.  TYNTE.  Fe6. 11,12. 13. 

Mar,  10. 

T^HIS  was  a  motion  by  way  of  appeal  from  an  order    Before  The 

of  Vice-Chancellor  Wood,  authorizing  the  receiver        tices. 
in  the  cause  to  cut  certain  timber  which  was  alleged  by  Tbe  report  of 
the  Appellants  to  be  ornamental.  unde?ir&  16 

Vict.  c.  80. 
The  HallsweU  estsite,  on  which  the  timber  in  question  ^^  be*  looked 
stood,  was  devised  in  strict  settlement  by  the  will  of  a  atinthelieht 
testator  who  died  in  1785.     It  had  been  resettled  more  but  only  as' 

than  once,  and  was  now  subject  to  the  limitations  of  a  f«rn«h\ng 
'  "^  ,        materials  for 

settlement  dated  the  10th  of  April,  1841,  under  which  the  informa- 

Colonel  Tynte  was  tenant  for  life  in  possession  without  1)^1^*"^.^  ^f 

impeachment  of  waste.     From  1785  to  the  present  time  the  Court, 

no  person  had  ever  been  entitled  to  an  estate  of  inheri-  ^^^^  owner 

tutnoe  in  possession.     Colonel  Tvnte  having  heavily  in-  would  do  in 

...  the  proper 

cmmbered  his  life  estate,  this  suit  was  instituted  by  one  course  of  ma- 

oj  the  incumbrancers  for  the  purpose  of  enforcing  his  nagement  is 

*^     ^  °  no  measure  of 

a^scurity,  and  a  receiver  was  appointed.  what  a  tenant 

for  life  with- 
out impeach- 
An  application  was  made  to  Vice-Chancellor  Wood,  to  ment  of  waste 

'hose  Court  the  cause  was  attached,  that  the  receiver  cutting  timber 

aight  be  at  liberty  to  cut  down  and  sell  a  large  number  planted  or  left 

_!•  r    t  11    t    w  rriT'  T  Standing  for 

^1  trees  upon  parts  of  that  estate  called  Long  Thicket,  ornament. 

:^hick*s  Thicket  and  F(yrd  Coppice  and  certain  other  p^^if'^fjl; 
arts  of  the  estate,  including  six  elm  trees  and  one  oak  (N.  6.)  607, 
^Q  Lovedere  Farm,  and  some  oaks  and  elms  on  West      p^^  "f^"' 
ower  Farm.     The  Long  Thicket  was  a  long  narrow  quiry  as  to 
"^^ood  forming  a  belt  to  the  park,  but  extending  also  to  a  ^entaf  timber, 
^^^onsiderable  distance  beyond  the  park.     The  application 
^^was  resisted  on  the  ground  that  much  of  the  timber  pro- 
posed to  be  cut  was  entitled  to  protection  as  ornamental 

timber. 
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timber.  The  Vice-Chancellor,  finding  it  difficult  upon 
the  conflicting  evidence  before  him  to  arrive  at  a  satis- 
factory conclusion  as  to  what  trees  could  properly  be 
cut,  thought  it  desirable  to  obtain  the  opinion  of  some 
independent  person  upon  the  subject,  and  accordingly 
referred  the  question  to  Mr.  Paxton,  a  land  surveyor  of 
eminence. 

The  instructions  given  by  his  Honor  to  Mr.  Paxton 
as  to  the  Long  Thicket  were,  to  inquire  and  report 
whether  any  trees  marked  to  be  cut  in  that  thicket  could 
be  cut  in  such  a  manner  as  would  be  done  by  any 
prudent  owner  in  the  proper  management  of  that  wood 
as  a  belt  to  the  park  ;  and  as  to  the  other  trees,  the  in- 
structions were  also  in  terms  involving  the  question, 
whether  they  were  such  trees  as  would  not  be  cut  by  a 
prudent  owner  in  the  ordinary  course  of  management. 

Mr.  Paxton,  by  his  report  under  this  reference,  cer- 
tified as  to  the  trees  in  the  Long  Thicket  (with  the  ex- 
ception of  some  which  he  mentioned  to  be  unripe  for 
felling),  that  they  might  be  cut  with  propriety,  as  their 
removal  would  ultimately  prove  advantageous  to  the 
growth  of  the  large  number  of  young  trees  that  would 
be  left  standing,  as  also  to  the  evergreens  and  shrubs 
planted  there,  but  which  at  present  were  prevented  firom 
thriving  by  the  mass  of  foliage  overhanging  them.  That 
he  had  viewed  the  thicket  from  various  parts  of  the 
estate,  and  from  those  parts  of  the  mansion  where  a  view 
could  be  obtained,  and  that  he  was  of  opinion  that  the 
cutting  and  removal  of  the  timber  marked,  with  the  ex- 
ception of  the  unripe  trees,  would  not  despoil  the  wood 
of  its  ornamental  character,  nor  in  any  way  tend  to  injure 
the  estate.  And,  as  to  the  other  trees,  he  certified  which 
of  them  he  considered  to  be  unripe ;  and  added  that  he 
was  of  opinion  that  these  trees,  except  those  which  were 

unripe. 
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unripe^  might  with  prudence  be  removed  without  detri- 
ment  to  the  ornamental  nature  of  the  estate,  and  were 
such  as  could  be  cut  by  an  owner  having  due  regard  to 
the  proper  management  of  the  estate. 

The  Vicc-Chancellor,  afler  receiving  this  report,  made 

a  n  order  authorizing  the  receiver  to  cut  a  large  number 

of*  trees  si^eciBed  in  one  of  the  affidavits  before  him, 

e  accept  such  of  them  as  were  stated  by  Mr.  Pax  ton  to 

t>^  unripe. 

Mr.  Giffard  and  Mr.  Kingdon  for  the  Appellants. 

The  case  we  make  is,  that  much  of  this  timber  is 
^^^^arnamental  according  to  the  sense  of  that  terra  as  used 
fc^jr  the  Court,  and  that  the  directions,  which  have  been 
^S'Sven  for  ascertaining  what  parts  of  the  timber  proposed 
•-  ^c:^  be  cut  ought  to  be  cut,  are  not  in  such  a  form  as  to 
*^^ad  to  a  correct  result.    We  say  that  if  a  group  of  trees 
■  ^^^   planted  or  left  standing  for  ornament  or  shelter,  none 
^^^^^  :iFthe  trees  can  be  felled  by  a  tenant  for  life  except  those 
^  '■"^e  felling  of  which  will  improve  others  of  them ;  Bewick 
-i^    Whitfield  (a) 'j    Marquis    of   Downshire    v.    Lady 
^andys  (i) ;  Marker  v.  Marker  (c) ;  Lushington  v.  BoU 
fro(d).     The  last  case  gives  the  proper  form  of  in- 
airy.     The  reference  to  Mr.  Paxton  in  the  present 
proceeds  on  the  footing  of  what  a  prudent  owner  in 
!  would  do ;  but  that  furnishes  no  standard  of  what  ^ 
^nant  for  life  will  be  allowed  by  the  Court  to  do. 

Mr.  Soutligate  and  Mr.  Renskaw,  for  the  Plaintiff,  in 
ftjpport  of  the  order  appealed  from. 

The  Appellants  have  taken  the  chance  o(  Paxton's 
deciding  in  their  favor,  and  until  he  decided  against 

them 

(fl)  3  P.  Wmg,  267.  (c)  9  Hare,  1. 

(6)  6  Fff.  107,  111.  id)  6  Mad.  149. 
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them  they  made  no  objection  to  the  directions  given  to  . 
him.  He  stood,  we  submit,  in  the  position  of  an  arbi- 
trator, and  the  Court  will  not  admit  evidence  to  show 
that  he  came  to  a  wrong  conclusion.  The  directions 
given  him  were  correct ;  Womhwell  v.  Belasyse  (a) ; 
Surges  v.  Lamb  (J) ;  Marker  v.  Marker  (c) ;  Halliwell  v. 
Phillips  (rf) ;  15  ^  16  Vict.  c.  80,  s.  42.  And  upon  the 
evidence  Paxton  came  to  a  right  conclusion.  There  is 
not  satisfactory  evidence  that  any  of  the  trees  in  question 
were  planted  or  left  standing  for  ornament ;  as  regards 
shelter,  what  is  proposed  to  be  done  will  not  interfere 
with  it ;  and,  assuming  the  belt  to  have  been  planted  for 
ornament,  its  ornamental  character  as  a  whole  will  not 
be  injured. 


Mr.  Giffard  in  reply. 

Those  trees  only  ought  to  be  cut,  the  removal  of  which 
will  be  beneficial  to  other  ornamental  trees,  and  the  re- 
ference ought  to  have  been  in  such  terms  as  to  secure 
this.  The  Vice-Chancellor  cannot  have  intended  to  lay 
down  the  general  rule  attributed  to  him  in  the  report  of 
Halliwell  v.  Phillips,  for  it  is  opposed  to  the  stream  of 
authorities.  Marker  v.  Marker  turned  on  the  terms  of 
a  special  power.  The  general  proposition  laid  down  by 
Lord  Eldon  in  Marquis  of  Downshire  v.  Lady  Sandys 
embraces  the  present  case.  The  ornamental  timber  is  a 
portion  of  the  inheritance. 

Judgment  reserved. 


March  10.  The  LoRD  JusTicE  TuRKER,  after  stating  the  facts, 

proceeded  as  follows  : — 

It  was  argued,  on  the  part  of  the  Respondents  to  this 
motion,  that  this  report  ought  to  be  deemed  to  be  con- 
clusive, 
(a)  6  Fes.  1 10,  n.  (r)  9  Hart,  1—6. 

(h)  16  r«.  174, 185.  {d)  ^jMr,(N.S.)607,V.'C.W. 
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elusive^  and  that  some  affidavits,  which  have  been  filed        1864. 
upon  this  appeal  on  the  part  of  the  Appellants  in  oppo- 
sition to  it,  ought  not  to  be  received ;  but,  in  my  opinion, 
reports  of  this  nature,  although  entitled  to  great  weight 
as  affording  independent  testimony,  cannot  be  considered 
as  awards,  or  in  any  other  light  than  as  furnishing  ma- 
terials for  the  information  and  guidance  of  the  Court.     1 
think,  therefore,  that  affidavits  in  opposition  to  them  may 
well  be  received ;  but  however  this  may  be  in  an  ordinary 
case,  I  think  that  in  this  case  justice  requires  that  all 
the  affidavits,  as  well  before  as  since  the  report  of  Mr. 
Paxton^  should  be  looked  at  before  we  come  to  any  de- 
termination upon  the  question  before  us,  for,  with  all 
respect  to  the  Vice-Chancellor,  I  do  not  think  that  the 
real  question  at  issue  in  this  case  was  sufficiently  indi- 
cated in  the  instructions  given  to  Mr.  Paxton.    Ac- 
cording to  the  law  of  the  Court,  as  I  understand  it,  the 
question,  what  a  prudent  owner  would  do  in  the  proper 
or  ordinary  course  of  management,  can  be  no  measure  of 
the  obligation  which  attaches  in  this  Court  upon  a  tenant 
for  life  without  impeachment  of  waste,  with  reference  to 
timber  planted  or  left  standing  for  ornament ;  for  every 
such  tenant  for  life  is  bound  by  the  taste  or  want  of  taste 
of  any  absolute  owner  by  whom  the  timber  may  have 
been  so  planted  or  left  standing ;  and  so  far  as  the  case 
of  Halliwell  v.  Phillips  (a)  contravenes  this  opinion,  I 
venture  respectfully  to  dissent  from  it     I   doubt  also 
whether  the  instructions  to  Mr.  Paxton  were  not  too 
limited  in  directing  his  attention  to  the  Long  Thicket 
only  as  a  belt  to  the  park,  for  the  thicket  seems  to  extend 
ouch  beyond  the  park,  and  I  think  it  may  well  be  con- 
sidered to  have  been  planted  or  left  standing  for  oma- 
tnent,  no  less  than  for  shelter.     If  it  be  said  that,  these 
instructions  having  been  given  with  reference  to  timber 

planted 
(a)  4  Jur.  (N,  S.)  607. 
K2 
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186i.  planted  or  left  standing  for  ornament,  what  is  said  in  < 
them  as  to  a  prudent  owner  must  be  understood  as  having 
had  reference  to  a  prudent  owner  of  timber  of  that  de- 
scription, it  is,  I  think,  a  sufficient  answer,  that  if  this 
was  intended  it  should  have  been  distinctly  pointed  out, 
and  ihat  Mr.  Paxton  should  have  been  told  that  a  tenant 
for  life  without  impeachment  of  waste  is  not  ordinarily, 
at  least  for  any  beneficial  purpose,  the  owner  of  such 
timber,  but  is  bound  to  preserve  it;  and  although  I 
observe  that  Mr.  Paxton  in  one  of  his  affidavits  states 
that,  when  speaking  in  his  report  of  ornamental  timber, 
he  meant  timber  planted  or  left  standing  for  ornament, 
I  cannot  doubt,  from  the  tenor  of  his  report,  that,  in  some 
degree  at  least,  he  looked  at  the  timber  in  question  as 
ornamental  in  the  natural  sense  of  that  word,  and  not 
merely  in  the  sense  in  which  the  word  is  understood  by 
this  Court,  Upon  the  whole,  therefore,  I  do  not  think 
we  can  safely  hold  the  Appellants  to  be  bound  by  Mr. 
PaxtorCs  report,  nor  can  I  agree  in  the  order  made  by 
the  Vice-Chancellor  following  upon  that  report. 

Laying  out  of  consideration  Mr.  PaxtorCs  report, 
there  are  two  questions  to  be  considered :  first,  whether 
the  timber  in  question  ought  to  be  deemed  to  have  been 
planted  or  left  standing  for  ornament;  and  secondly, 
whether,  assuming  it  to  have  been  so,  the  receiver  is 
entitled  to  cut  any,  and  if  any  what,  part  of  it.  Each  of 
these  questions  must,  I  think,  be  made  the  subject  of 
further  inquiry,  for  I  agree  with  the  Vice-Chancellor, 
that  the  evidence  is  in  a  very  unsatisfactory  state,  even 
as  to  the  first  question,  and  we  have  understood  from  the 
bar  that  further  evidence  may  be  forthcoming  upon  it ; 
and  as  to  the  second  question,  more  pointed  inquiries 
than  have  yet  been  made  seem  to  me  to  be  necessary. 

The  form  of  the  inquiry  to  be  directed  on  the  first 

question 
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-    question  does  not  seem  to  me  to  be  open  to  any  sub-        1864. 
stantial  difficulty,  as  its  object  must  be  simply  to  ascer- 
tain  whether  the   woods   and   trees  in   question   were 
jplanted  or  left  standing  for  ornament  or  shelter;   but 
&here  is  much  difficulty  as  to  the  form  of  the  inquiry 
"^which  ought  to  be  directed  with  reference  to  the  second 
^^uestion.     It  was  contended  on  the  part  of  the  Appellants, 
^ft^hat  this  inquiry  ought  to  be  strictly  in  the  form  adopted 
m  n  Lmhington  v.  Boldero,  upon  the  hearing  on  further 
^clirections.     The    Respondents,    on    the    other    hand, 
.^although  they  did  not  point  out  any  particular  form  of 
-m  nquiry,  contended  that  the  inquiry  ought  not  to  be  so 
limited,  and   they  referred  to   Womhwell  v.   Belasyse. 
^IThere  is  not,  so  far  as  I  can  find,  any  settled  form  of 
V  nquiry  applicable  to  all  cases  of  this  description,  nor  do 
1  think  that  there  can  be  ;  for  the  question  to  what  ex- 
'^^nt  ornamental  timber  may  be  cut,  must,  as  I  apprehend, 
«3epend  upon  the  circumstances  of  each  particular  case, 
^nd  the  proper  inquiry  to  be  directed  must  vary  ac- 
<^ordingly.     For  instance,  in    Wombwell  v.  Belasyse,  I 
^^bserve  that  Lord  Eldon,  in  almost  every  passage  of  his 
J  ^dgment  bearing  upon  the  form  of  the  inquiry,  refers  to 
^^  Wood  resorted  to  by  the  owner  for  the  supply  of  timber 
*^r  repairs,  and  in  one  passage  at  least  he  says  for  sale 
^Iso.     It  is  only  reasonable,  therefore,  to  suppose  that 
^^e  case  which  he  had  before  him  was  that  of  a  wood 
'^hich  had  been  so  resorted  to,  and  this  would  go  far  to 
Explain  the  second  issue  directed  by  him,  as  in  that  case 
^he  wood  might  well  be  taken  to  have  been  dedicated  to 
^he  purpose  of  ornament  or  shelter,  subject  to  its  being 
Used  in  the  first  place  for  the  purpose  of  repairs  or  even 
of  sale  ;  but,  in  the  present  case,  the  evidence  failing,  as 
it  seems  to  me  to  do,  to  show  that  the  timber  in  these 
Woods  was  cut  by  any  absolute  owner  for  repairs  or  for 
sale,  it  would  be  difficult,  I  think,  to  say  that  the  woods, 
ifat  all  dedicated  to  the  purpose  of  ornament  or  shelter, 

were 
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1864.  were  not  absolutely  and  entirely  so  dedicated.  I  make 
these  observations  with  reference  to  the  case  of  HalliweU 
V.  Phillips^  as  I  am  not  altogether  satisfied  that  Womb^ 
well  y.  Belasyse  has  not,  in  that  case,  been  carried  further 
than  it  was  intended  to  go.  Upon  the  whole,  I  think, 
subject  to  any  observations  which  may  be  made  by 
counsel,  the  further  order  to  be  made  upon  this  motion 
should  be  as  follows : — 

That  an  inquiry  be  made  whether  the  woods  called 
Long  Thicket^  Chickens  Thicket  and  Fordds  Coppice,  or 
any  or  either  and  which  of  them,  and  the  six  elm  trees 
and  one  oak  tree  on  Lovedere  Farm,  and  the  oak  trees 
and  elm  trees  in  the  pasture  land  on  West  Bower  Farm, 
which  have  been  marked  for  cutting,  or  any  or  either  and 
which  of  such  trees,  were  or  was  or  have  or  has  been 
planted  or  led  standing  by  any  owner  in  fee  or  in  tail  of 
the  Hallswell  estate,  or  any  part  thereof,  for  the  ornament 
or  shelter  of  the  mansion-house  on  the  said  estate,  or  of 
the  gardens,  park  or  pleasure  grounds  thereto  belonging, 
or  of  any  road  or  roads,  drive  or  drives,  path  or  paths 
leading  thereto,  or  for  the  purpose  of  intercepting  the 
view  of  any  object  or  objects  intended  to  be  kept  out  of 
sight  from  the  said  mansion-house,  gardens,  park  or 
pleasure  grounds  or  any  part  thereof;  and  in  case  it 
shall  be  so  found  as  to  the  said  woods  or  any  or  either 
of  them,  then  let  further  inquiry  be  made  whether  the 
trees  therein  have,  ordinarily  or  otherwise  and  under 
what  circumstances,  been  cut  for  repairs  or  for  sale,  and 
what  estate  or  interest  the  person  or  persons  by  whom  or 
by  whose  order  or  direction  the  same  were  so  cut  had  in 
the  said  Hallswell  estate  at  the  time  of  the  cutting 
thereof,  and  whether  the  trees  in  the  said  woods  and  the 
said  other  trees  which  have  been  marked  for  cutting,  or 
any  or  either  and  which  of  such  trees,  injure  or  impede 
the  growth  of  any  other  trees  adjoining  or  near  thereto 
which  are  of  so  much  importance  to  the  purposes  of 

ornament 
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ornament  or  shelter  to  the  said  mansion-house^  gardens, 
park  or  pleasure  grounds  as  that  the  removal  of  the 
trees  so  marked  for  cutting  is  essential  to  such  purposes 
of  ornament  or  shelter. 


1864. 


The  Lord  Justice  Knight  Bruce. 
I  am  of  the  same  opinion. 


GOODRICKE  V.  TAYLOR. 


T^HIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 
Wood  setting  aside   a  mortgage   as   being  void 
against  the  assignees  in  bankruptcy  of  the  mortgagor. 


Feb.  1,  24. 
March  10. 


Before  The 

Lords 
Justices. 

A  tradesman 
mortgaged  the 

The  bankrupt   Thomas  Wikon  was  a  saddler  in  a  [[ft^,;;^^^^^^^ 

small  way  of  business  in   a  country  town.     In  JMat/^  carried  on  his 

1860,  Perry  and  Wilson,  who  were  timber  merchants,  hisonly^real 

Wilson  being  the  son  of  Thomas  Hilson,  were  in  want  estate,  to se- 
t  ■»  1      <         /»  T  1      .      1  1  cure  an  exist- 

ot  money;  and  on  the  1st  oi  June,  obtained  an  advance  ing  debt  of 

of  2,000Z.  from   Sir  F.  Goodricke,  a  banker,   on   the  ^1?0'- ^^ 

'  '  which  he  was 

security  of  a  joint  and  several  promissory  note  of  the  liable  as 

two  partners  and  of  John  Perry,  the  father  of  one  of  "SedS 

them,  and  Thomas  Wilson.     This  note  was  renewed  in  value  of  the 

September,  1860,  in  December,  1860,  and  in   March,  ^opei^.   His 

1861.  o'^er  property 

was  of  very 
trifling 

The  mortgage  to  which  this  suit  related  was  made  on  *^°att|,e^® 

the  time  liable  as 
surety  on  a 

rmissory  note  for  2,000/.,  and  afterwards  the  other  makers  having  become  insolvent, 
was  called  upon  for  payment,  and  became  bankrupt: — Heldj  that  the  mortgage  was 
Void  as  against  the  assignees  in  bankruptcy,  as  being  an  assignment  made  to  defeat  or 
delay  creditors. 

Per  the  Lord  Justice  Turner,  A  surety  is  no  more  justified  in  placing  the  whole  of 
bis  property  out  of  the  reach  of  liability  to  pay  the  debt,  than  if  he  were  the  principal 
debtor. 


GOODRICKE 

V, 
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1864.  the  6th  of  May,  1861,  to  John  Wilson  and  Richard 
Taylor  for  1,100/.  This  sum  of  1,100/.  was  made  up  as 
follows:  in  December,  1858,  John  Wilson  had  advanced 
Taylor.  jq  ^j^g  ^^^  timber  merchants  400/.,  on  the  joint  and 
several  promissory  note  of  themselves  and  John  Perry, 
and  Thomas  Wilson  had  afterwards  added  his  name  to 
the  note  as  maker,  by  way  of  further  securing  this  debt. 
This  400/.  was  part  of  the  1,100/. ;  650/.,  further  part  of 
it,  was  an  old  debt  from  the  timber  merchants  for  timber, 
for  which  Taylor  held  a  joint  and  several  promissory 
note  of  themselves  and  John  Perry  and  Thomas  Wilson, 
which  became  due  on  the  26th  of  April,  1861.  The 
remaining  50/.  was  made  up  by  a  trade  debt  of  41/.  due 
from  Thomas  Wilson  to  John  Wi/son,  and  9/.  interest 
on  the  larger  sums.  The  mortgage  comprised  a  small 
real  estate  consisting  of  the  house  in  which  the  bankrupt 
resided  and  carried  on  his  business  and  about  two  acres 
of  land,  and  was  framed  by  way  of  trust  for  sale,  to  be 
carried  into  effect  in  case  of  non-payment  for  seven  days 
after  demand. 

At  the  time  of  this  transaction,  Tliomas  Wilson's  pro- 
perty consisted  of  the  mortgaged  estate,  which  appeared 
to  be  worth  less  than  1,000/.,  and  of  book  debts  to  the 
amount  of  about  103/.,  stock-in-trade  worth  about  102., 
and  furniture  worth  about  20/.  He  owed  trade  debts  to 
the  amount  of  about  57/.  It  appeared  from  the  accounts 
in  the  bankruptcy,  that  he  did  not  usually  have  a  stock- 
in-trade  amounting  to  much  more  than  10/. 

Perry  and  Wilson,  the  timber  merchants,  shortly  after- 
wards became  bankrupt ;  and  John  Perry,  the  co-surety 
for  the  2,000/.,  being  insolvent,  Thomas  Wilson  was  ap- 
plied to  for  the  2,000/.,  and,  after  an  ineffectual  attempt 
to  make  an  arrangement  with  his  creditors,  was  made 
bankrupt  on  the  6th  otJu/y,  1861. 

The 
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The  assignees  having  filed  their  bill  to  set  aside  the 
mortgage,  a  decree  to  that  effect  was  made  by  Vice- 
Chancellor  Wood.    The  representatives  of  John  Wilson    ^^"^ 
appealed. 

Sir  H.M.  Cairns  and  Mr.  Karslake,  for  the  Plaintiffs, 
in  support  of  the  decree. 

When  the  bankrupt  gave  a  mortgage  for  1,1  OOZ.  with 

immediate  power  of  sale,  he  made  an  assignment  of  his 

solvency.     Even  if  he  did  it  under  pressure,  that  will 

make  no  difference ;  pressure  will  justify  the  preferring 

one  creditor  to  another,  but  not  the  making  over  the 

debtor's    whole   property   to   one   creditor.     JEx  parte 

-Bailey  {a)^  and  Ex  parte  Bland  (b),  govern  this  case. 

That  the  mortgage  comprised  no  trade  property,  and 

that  it  did  not  tend  to  defeat  or  delay  trade  creditors  does 

Xkot  protect  it;  Smith  v.  Cannan{c);  Porter  v.  Walker  (d). 

M  n  Lindon  v.  Sharp  (e)   there  was  pressure,  but  that 

did  not  save  the  transaction.     Here,  there  could  not  be 

^>re8sure :  the  bankrupt  was  not  liable  on  the  400Z.  note ; 

^  nd  as  to  the  650Z.  note,  it  had  been  renewed,  so  that 

^Inere  was  no  present  right  of  action  when  the  mortgage 

-^mrdA  given.     Actual  intention  to  defeat  creditors  is  not 

:s->^quisite ;  the  intention  will  be  imputed  if  that  is  the 

srrmccessary  or  probable  consequence  of  the  act;  Stewart 

-^^  -  Moody  (f) ;  Stanger  v.  Wilhins  {g) ;  Johnson  v.  Fese- 

9m^er{h).     The  cases  are  collected  in  Smith*s  Lead, 

^^^.(t).     It  will  be  urged  that  the  bankrupt  believed 

*•«  should  never  be  called  upon  to  pay  the  2,000/.;  but, 

the  Vice-Chancellor  said,  he  had  no  right  to  act  on 

^^y  such  belief. 

Mr. 

(a)  3  Be  G.,  Af.  if  G.  534.  (/)  1  Cr.,  M.  4  K  777. 

(6)  6  De  G.,  Jli.  Sf  G.  757.  (g)  19  Bcav.  626. 

CO  2  JB.  4-  B.  35.  (h)  25  Beav,  88j  3  De  G.  * 

(cf)  1  Man.  4-  G.  686.  J.  13. 

(e)  6  Man,  ^  G.  895.  (i)   Vol.  1,  p.  19. 
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1864.  Mr.  Roll  and  Mr.  6?.  N.  Colt  for  the  Appellants. 

The  Plaintiffs  treat  the  mortgage  as  an  assignment  of 
all  the  bankrupt's  property,  with  only  a  colourable  ex- 
ception; but  that  exception  is  of  all  his  trade  assets, 
and  if  the  mortgagees  had  taken  possession,  the  business 
might  have  gone  on  all  the  same.  The  case  is  not  like 
that  of  a  business  which  depends  on  a  large  stock-in- 
trade.  As  to  the  power  of  taking  possession  and  selling 
after  seven  days'  notice,  the  bankrupt  might  possibly 
have  complained ;  but  such  a  power  does  not  hurt  his 
creditors.  The  cases  do  not  support  the  proposition, 
that  a  trader  cannot  give  an  effectual  security  for  the 
debt  of  another  person  to  an  amount  which,  if  he  is 
called  upon  to  pay  it,  will  make  him  insolvent.  Hooper 
V.  Smith  (a)  does  not  go  anything  like  that  length ; 
nor  do  Ex  parte  Bland  (b)^  Lindon  v.  Sharp  (c),  and 
Ex  parte  JBailey(d),  support  the  proposition.  If  there 
is  property  left  with  which  the  trade  can  be  carried  on, 
an  assignment  is  not  an  act  of  bankruptcy;  Carr  v. 
Burdiss  (e) ;  Abbott  v.  Burbage  (/) ;  Hale  v.  Allnutt  {g). 
Surely  a  mortgage  by  a  merchant  of  a  house  in  the 
City  would  not  be  void  because  it  contained  his  counting- 
house,  his  ships  and  goods  not  being  included  in  the 
mortgage.  This  mortgage  was  not  the  voluntary  act  of 
the  bankrupt,  and  cannot  be  deemed  fraudulent ;  Young 
v.  Waud{h). 

Mr.  Karslahe  in  reply. 

This  is  a  deed,  the  necessary  effect  of  which  is  to 
delay  creditors,  for  it  left  nothing  to  pay  Sir  F,  Oood- 
riches  debt.     That  the  stock-in-trade  is  not  assigned,  is 

not 

(«)  1   W.  BL  441.  (c)  1  Cr.,  Af.  ^  R.  443. 

(6)  6  l)e  C,  M,  4  G   757.  (/)  2  SioU,  656,  660. 

(f)  6  Man,  4^  G.  895.  (g)  18  C.  B.  505. 

(d)  3  De  C,  M.  ^  G.  534.  (h)  8  Erch.  221. 
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not  material.     Some  of  the  cases  contain  language  which        1864. 
appears  to   attach   undue   importance   to   that  circum-    qo^drickb 
stance ;  but  they  are  explained  in  Smith  v.  Cannan  (a).      ^  v. 
In  Porter  v.  Walker  (ft),  no  stock-in-trade  was  included 
in  the  assignment,  yet  it  was  held  an  act  of  bankruptcy. 
The  question  is,  whether  the  assignment  includes  so 
large  an  amount  of  the  assignor's  property  as  to  **  break 
him  up"? 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

In  this  case,  at  the  time  of  the  impeached  transaction  Alar.  10. 
(the  disputed  mortgage),  the  bankrupt  was  deeply  in- 
8ol?ent,  that  is,  his  entire  property  was  not  sufficient  to 
pay  ten  shillings  in  the  pound  on  his  debts,  and  this 
whether  we  look  on  the  impeached  transaction  as  valid 
or  invalid.  Its  validity  of  course  would  increase  largely 
the  loss  to  the  Plaintiff  Sir  F.  Goodriche,  as  the  prin- 
cipal creditor.  The  mortgage  thus  impeached  was  in  an 
nnnsual  form,  enabling  the  mortgaged  property  to  be 
wld  at  the  end  of  seven  days'  notice.  The  property  so 
mortgaged  and  made  saleable,  which  was  the  chief  and 
most  valuable  part  of  what  the  bankrupt  had,  was  the 
whole  of  his  real  estate.  His  trade  was  carried  on  there, 
and  his  continuance  in  trade  without  it  must,  I  conceive, 
have  been  substantially  impossible,  so  that,  in  effect,  I 
think  the  mortgage  made  the  continuance  of  his  existence 
in  trade  a  matter  dependent  on  the  will  and  pleasure  of 
the  mortgagees.  My  opinion  is,  that  all  the  facts  of  the 
case  show  the  mortgage  to  have  been  with  the  intent  to 
delay  and  defeat  creditors,  and  holding  accordingly  with 
the  Vice-Chancellor,  that  it  was  an  act  of  bankruptcy,  I 

agree  in  the  decree. 

The 

(a)  2  £.  ^  B.  35.  (6)  1  Man.  Sf  G.  68G. 
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The  Lord  Justice  Turner. 

This  is  a  bill  filed  by  the  assignees  under  the  bank- 
ruptcy of  T,  Wilson,  for  the  purpose  of  setting  aside  a 
mortgage  made  by  the  bankrupt  to  John  Wilson  and 
Richard  Taylor  for  securing  the  sura  of  1,100Z.  The 
bankrupt  was  a  trader,  carrying  on  a  small  saddlery  busi- 
ness in  a  country  town,  producing  him  about  70/,  a  year. 
At  the  date  of  the  mortgage  his  whole  property  con- 
sisted of  the  house  in  which  he  lived  and  carried  on  his 
trade,  and  about  two  acres  of  land,  the  whole  not  ex- 
ceeding 1,000/,  in  value,  of  book  debts  due  to  him  to  the 
amount  of  about  103/.,  of  stock-in-trade  of  the  value 
of  about  10/.,  and  of  furniture  of  the  value  of  about 
20/.,  and  he  was  then  indebted  in  the  above  amount  to 
the  mortgagees  on  promissory  notes,  in  which  he  had 
joined  as  surety.  A  question  indeed  is  raised  by  the 
bill  whether,  as  to  one  of  these  notes,  he  was  in  any  way 
liable  upon  it ;  but  the  most  favorable  view  for  the  mort- 
gagees seems  to  me  to  be  to  assume  that  he  was  so  liable, 
for  if  he  was  not,  the  absence  of  liability  might  of  itself 
furnish  ground  for  impeaching  the  mortgage.  I  assume, 
therefore,  that  he  was  liable  on  the  note  in  question.  The 
bankrupt  was  also,  at  the  date  of  the  mortgage,  liable  to 
the  Plaintiff  Sir  F.  Goodricke,  now  one  of  the  assignees, 
on  a  promissory  note  for  2,000/.,  in  which  he  had  also 
joined  as  surety,  and,  in  addition  to  this  liability,  he  then 
owed  some  small  trade  debts  to  the  amount  of  about  672. 
The  mortgage  in  question  bears  date  the  6th  of  May, 
1861,  and  was  made  by  way  of  trust  for  sale  in  default 
of  payment  within  seven  days  after  demand.  The  bank- 
ruptcy was  on  the  6th  of  July,  1861.  The  principal 
debtors  in  all  the  above-mentioned  promissory  notes  have 
also  become  bankrupt,  and  the  co-surety  in  them  is  in- 
solvent.    Under  these   circumstances,   the   Vice-Chan- 

cellor 
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cellor  Sir  William  Page  Wood  has  set  aside  the  mort-        1864. 
gage.    The  mortgagees  have  appealed. 

Upon  considering  the  facts  of  the  case^  and  looking 
into  the  authorities  on  the  subject^  I  entertain  no  doubt 
ibat  his  Honor*s  decree  is  perfectly  right.  The  mort- 
gage in  question  cannot^  I  think,  be  regarded  otherwise 
than  as  extending  for  all  practical  purposes  to  the  entire 
property  of  the  bankrupt.  Upon  its  being  put  in  force, 
not  only  would  there  be  nothing  led  with  which  the 
trade  could  be  carried  on,  but  the  bankrupt  would  be 
reduced  to  a  state  of  utter  and  hopeless  insolvency.  Not 
only  would  the  house  in  which  the  bankrupt  lived  and 
carried  on  his  trade  be  taken  away,  but  the  trade  could 
not  be  carried  on  otherwise  than  by  the  mercy  of  the 
creditors,  as  there  would  be  a  large  amount  of  debt  left 
unpaid.  This  is  a  sufficient  answer  to  the  argument 
which  was  urged  on  the  part  of  the  Appellants,  that, 
iirom  the  limited  extent  of  the  trade,  it  might  well  be 
carried  on  at  some  other  place  after  the  house  was  sold. 

Reliance  was  also  placed,  on  the  part  of  the  Ap- 
pellants, upon  the  bankrupt  being  a  surety  only  in  the 
promissory  notes,  and  evidence  was  referred  to  as  showing 
that  he  had  reason  to  expect  that  he  would  not  be  called 
upon  for  payment  of  the  notes ;  but  every  surety  must 
he  taken  to  contemplate  that  he  may  be  called  upon  to 
pay  the  debts  for  which  he  is  surety,  and  he  can  no 
BQore  be  justified  in  placing  the  whole  of  his  property 
out  of  the  reach  of  liability  to  pay  them  than  if  he  was 
principal  debtor — as  in  truth  this  bankrupt  was,  as 
l>etween  him  and  the  creditors,  on  the  notes.  Possibly, 
in  some  cases,  in  which  the  question  of  intent  may  be 
doubtful,  the  fact  of  the  debtor  being  a  surety  only  may 
^  material ;  but  I  do  not  well  see  how  it  can  be  so, 

where 
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where  the  whole  property  is  assigned,  and  the  law  im- 
putes the  intent  as  a  necessary  consequence  of  the  act. 
Upon  the  whole  I  think  that  the  case  is  clear,  and  that 
the  appeal  must  be  dismissed  with  costs. 


MIDDLETON  v.  GREENWOOD. 

npmS  was  an  appeal  by  the  Defendant  from  a  decree 
of  Vice-Chancellor  Wood  ordering  specific  per- 
formance of  an  agreement  by  him  to  grant  a  lease  to  the 
Plaintiff,  and  an  inquiry  as  to  damages  for  the  non-per- 
formance by  the  Defendant  of  work  agreed  to  be  done 
by  him  on  the  premises. 

The  agreement  was  dated  the  26th  ot  May,  1862,  and 

thereby  the  Defendant  agreed  to  let  and  the  Plaintiff  to 

take  at  the  yearly  rent  of  100/.,  payable  half-yearly  on 

the  1st  oi  January  and  the  1st  o{  July,  for  ten  years, 

from  the  1st  oi  July  then  next,  a  public  house  called 

the  Britannia  Inn,  "the  taker  to  pay  all  rates,  taxes  and 
own  expense,  '  ^  ^  ' 

and  paint  new  licences,  and  all  other  out-payments,  except  property  and 
e  ou  1  e  o  jpcQmg  ^^x,  and  keep  and  leave  the  premises  in  good  and 
tenantable  repair ;  the  lettor  to  make  certain  alterations 
now  suggested,  and  to  make  and  form  a  spirit  vault,  and 
put  in  plate  glass  windows,  and  do  everything  therewith  ne- 
cessary at  his  own  expense,  and  paint  new  the  outside  of  all 
the  wood-work,  as  well  as  put  the  slates,  chimney  pots  and 
roofing  in  thorough  repair"    T!ie  rest  of  the  agreement 


Jan,  28,  29. 
March  16. 

Before  The 
Lords  Jus- 
tices. 
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theMrecment  '®  "^^  material  for  the  purpose  of  the  present  report, 
to  grant  the 

lease  and  Disputes  having  arisen,  the  Plaintiff  filed  his  bill  for 

directmg  an  *  ° 

inquiry  as  to  specific 

damages  for 

the  non-performance  of  the  agreement  with  respect  to  the  vault,  windows,  painting  and 

repairs,  was  affirmed  on  appeal. 
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sjsecific  performance^  waiving  specific  performance  so  far       1864. 
^L^  regarded  any  of  the  alterations^  except  those  which 
^m.  re  printed  in  italics,  and  praying  "  that  either  in  ad- 
•i  ition  to  or  in  substitution  for  specific  performance  of  Grebmwood. 
^S^e  said  agreement,  so  far  as  the  same  is  not  hereby 
'^^^aived,  or  of  such  part  thereof  as  this  Honorable  Court 
^^  %all  think  fit  to  direct,  the  Defendant  may  be  decreed 
"fc^o  pay  to  the  PlaintiflT  such  damages  as  this  Honorable 
^ — ^ourt  may  think  fit  to  award  by  reason  of  the  non-per- 
^^Drmance  by  the  Defendant  of  his  said  agreement  other- 
"^^ise  than  in  the  particulars  the  performance  of  which  is 
S^mereby    waived,   such  damages   to  be  assessed  as  this 
lonorable  Court  shall  direct." 


Vice-chancellor  Wood  onihe  23rd  of  November,  1863, 

^Kmade  a  decree  declaring  that  the  PlaintiflT  was  entitled  to 

Snave  the  agreement  for  a  lease  specifically  performed  and 

carried  into  eflfect,  and  decreeing  the  same  accordingly. 

3t  was  ordered  that  a  proper  lease  should  be  settled  in 

Chambers,  and  be  executed  by  the  Defendant,  and  that 

^he  Plaintiff  should  execute  a  counterpart,  and  ^'  that  an 

inquiry  be  made  under  what  circumstances  the  delivery  of 

^possession  of  the  said  hereditaments  and  premises  to  the 

PlaintiflT  was  delayed  after  the  1st  day  of  July,  1862,  the 

time  mentioned  in  the  said  agreement  for  such  delivery, 

and  what  damages  ought  to  be  paid  to  the  PlaintiflT  in 

respect  of  the  non-performance  of  the  said  agreement, 

either  as  regards  the  non-delivery  of  possession  of  the 

said  premises  on  the  1st  day  otJult/,  1862,  or  in  respect 

of  making  and  forming  a  spirit  vault  and  putting  in  plate 

glass  windows,  and  doing  everything  therewith  necessary, 

and  painting  the  outside  of  all  the  wood-work,  as  well  as 

putting  the  slates,  chimney  pots  and  roofing  in  thorough 

repair,  if  the  same  shall  not  be  done  by  the  Defendant." 

The  Defendant  was  ordered  to  pay  the  PlaintiflT  his  costs 

up 
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1864.       up  to  the  hearing,  and  further  consideration  and  subse- 
^^^^^^      quent  costs  were  reserved. 

MiDDLBTON 
V. 

Greenwood.  jhe  Defendant  appealed  from  the  whole  decree. 
Various  grounds  of  defence  had  been  set  up  by  him, 
depending  on  matters  as  to  which  there  was  a  con- 
siderable conflict  of  evidence ;  but  the  only  point  on 
which  it  has  been  thouglit  desirable  to  report  the  case  is, 
the  question  arising  as  to  the  repairs  and  alterations 
which  the  Defendant  had  agreed  to  perform. 

Mr.  Rolt  and  Mr.  Freelinff,  for  the  Plaintiff,  in  support 
of  the  decree,  referred  to  Soames  v.  Edge  (a)  and  Narris 
V.  Jackson  (6). 

Mr.  Daniel  and  Mr.  Little  for  the  Defendant. 

This  is  an  agreement  of  which  the  Court  cannot  per- 
form the  whole,  having  no  jurisdiction  to  decree  the 
making  the  vault,  putting  in  plate  glass  windows  and 
doing  repairs  ;  the  bill  ought  therefore  to  be  dismissed  ; 
Taylor  v.  Porting  ton  (c) ;  Brace  v.  Wehnert  (rf).  The 
decree  proceeds  on  a  new  principle  quite  foreign  to  the 
rules  of  a  Court  of  Equity,  to  decree  specific  performance 
of  part  of  an  agreement  and  give  damages  for  the  non- 
performance of  the  rest.  Sir  H.  M.  Cairns  s  Act  (21  k 
22  Vict.  c.  27,  s.  2)  does  not  authorize  this,  for  it  ap- 
plies only  where  the  Court  has  jurisdiction  to  decree 
specific  performance,  which  here,  we  submit,  it  has  not; 

Mr.  Freeling  in  reply. 

The  authorities  support  the  view,  that  there  is  juris- 
diction  to  give  specific  performance  of  part  and  damages 

for 

(fl)  Johnt,  669.  (c)  7  De  G.,  M.  Sf  G.  328. 

(6)  \  Johns.  Sf  H.319;  3  Giff.  (d)  25  Beav.  348. 

396. 
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for   the  non-performance  of  the  rest;   De  Brassac  v.       1864. 

JUixrtin  (a)  ;  Rogers  v.  Challis  (J) ;  Chinnock  v.  Sains- 
bury  (c);  Howe  v.Hunt(d);  Cory  v.  Thames  Iron  Work 
and  Ship  Building  Company  (e).  Greenwood. 

Judgment  reserved. 


MlDDLETOM 
V. 


The  Lord  Justice  Turner,  after  stating  the  facts  of    March  Id. 
tlie  case,  and  observing  that  when  the  appeal  was  heard 
)ie  bad  felt  considerable  doubt  whether  it  could  be  dis- 
posed of  without  the  oral  examination  of  some  of  the 
deponents,  but  that  on  further  consideration   he   was 
satisfied  that  such  examination  was  not  necessary,  pro- 
ceeded to  dispose  of  the  points  taken  by  the  Defendant, 
except  those  relating  to  the  repairs  and  improvements, 
and  then  continued  as  follows  : — 

It  was  also  insisted  on  the  part  of  the  Defendant, 
that  the  Court  could  not  decree  specific  performance  of 
that  part  of  the  agreement  which  relates  to  the  spirit 
vault  and  the  repairs;  but  I  have  felt  no  difficulty  on 
this  point,  for  these  matters  are  mere  incidents  of  the 
agreement,  not  aflfecting  its  substance,  and  I  have  no 
doubt  of  the  power  of  the  Court  to  provide  for  them, 
otherwise  than  by  directing  the  work  to  be  done. 
I^astly,  it  was  said  on  the  part  of  the  Defendant,  that 
Sir  Hugh  Cairns*  Act  does  not  apply  to  the  case,  and 
that  the  decree,  therefore,  was  wrong  as  to  the  damages ; 
hut  I  think  that,  there  being  jurisdiction  for  specific 
Performance,  it  was  in  the  power  of  the  Court  to  direct 
the  inquiry  as  to  damages,  under  the  provisions  of  the 

act. 

W  U  r.  R.  1020.  V.  C.  \V.  (d)  31  Beav  420. 

(*)  27  Heav.  175.  (e)  11   W.  R.  589,  V.  C.  W. 


W  9  W,  R.  7,  M,  R. 

Volll^l.  L 


D.J.S. 


MiDDLSTOy 


CASES  IN  CHANCERY. 

net.  My  opinion  therefore  is,  that  this  appeal  ia  without 
foundation,  and  ought  to  be  dismissed.  If  the  case  had 
V."'^^  rested  with  me,  I  should  have  thought  it  proper  to  dis- 
Grebnwoop,  „jjgjj  ^j^g  appeal  with  costs;  but  my  learned  Brother 
being  of  opinion  that  it  should  be  dismissed  without 
costs,  I  yield  to  his  opinion  on  that  point. 

The  LoB^D  Justice  Knight  Bruce. 

The  evidence  appears  to  me  to  be  in  an  unsatisfactory 
state,  and  my  opinion  was,  and  is,  that  it  would  be  a 
right  course  to  have  certain  witnesses  examined  oralljt 
here  before  disposing  of  the  case.  The  opinion  of  my 
leam^  Brother,  however,  differs  from  mine,  and  I  need 
not  say  that  it  is  very  likely  to  be  right  I  cannot 
much  regret  the  conclusion  at  which  he  has  arrived, 
because  it  would  be  a  great  expense  to  have  the  wit- 
nesses brought  up  here,  and  the  operation  would  be  of 
a  very  uncertain  result.  The  matter  must  end  so  far  as 
we  are  concerned. 
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ELSEY  V.  ADAMS. 

March  18. 

T^HIS  was  an  appeal  motion  by  the  Defendant  to    Before  The 

diseharge  or  vary  an  order  of  Vice-Chancellor       t^cbs."*" 

StMOTtf  by  which,  on  the  application  of  the  PlaintifTs,  all  a  bankrupt 

farther  proceedings  were  stayed  without  any  direction  as  ^i^  ertificate 

to  costs*  on  the  ground 

of  fraudulent 
^  concealment  of 

The  Defendant  Samuel  Adams  had  been  adjudicated  property.  Sub- 
bankrupt  in  July,  1856.     The   Plaintiffs  were  chosen  '^rsenforder 
creditors*  assignees.      In   April,   1857,  the   bankrupt  for  annulling 
passed  his   last  examination,  having  made   the  usual  wasobuined, 

declaration  under  his  hand,  that  he  had  made  a  full  dis-  '"  considera- 
1  /•  1  .  1      nn  T       Ti-r        ^of-o    1  .     tionofafnend 

ciosiire  of  bis  estate  and  enects.     In  May,  1858,  his  of  tbe  bank- 
certificate  was  absolutely  refused,  on  the  ground  of  his  ^gPy'^P^^^hf 
having  made  a  false  statement  to  account  for  part  of  creditors. 

his  estate-  After  this  tbe 

«^«wii.v;«  assignees  dis- 

covered that 

In  December,  1859,  Adams  applied  to  the  assignees  to  a  large  ex- 

to  consent  to  his  bankruptcy  being  annulled,  on  the  *«"*  ^^^aV^ 

^enns  of  bis  paying  into  the  hands  of  the  official  assignee  the  bankrupt^ 

for  the  benefit  of  his  creditors  the  sum  of  500/.,  to  be  g"^ jSYp^'J^ 

provided  by  a  friend.     The  assignees,  believing  that  tion  to  dis- 

thej  had  realized  and  distributed  the  bankrupt's  whole  numng  o^der," 

property,  assented  to  the  proposal ;  and  the  bankrupt  ^  having 
li«»-         1.11  /.    .  .  .  ,  « heen  obtained 

naving  obtained  the  consent  of  the  requisite  number  of  by  fraud,  and 

creditors,  an  order  was  made  on  the  4th  oi  May,  1860,  ^ef^'^e jhis  pe- 

^        ,        tition  had 
annulling  been  beard 
filed  a  bill  to 


^••^ent,  could  Bot  be  beld  to  have  consented  to  the  order  on  tbe  faith  'of  the  bank- 
V»  having  made  a  full  disclosure  of  bis  property: — Heldt  that  tbe  proceedings  in 
^  canae  ought  to  be  stayed,  ivitbout  costs. 

L2 
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annulling  the  adjudication  without  prejudice  to  any  acts 
done  by  the  assignees,  and  without  prejudice  to  the 
right  of  the  creditors  to  receive  the  500/.,  and  any  other 
sum  in  the  hands  of  the  official  assignee. 

On  the  5th  of  -flfay,  1863,  the  assignees  presented 
their  petition  to  the  Court  of  Bankruptcy,  alleging  that 
they  had  recently  discovered  that  Adams  had  not  made 
a  full  disclosure  of  his  estate,  but  had  concealed  con- 
siderable sums  of  money,  and  was  now  taking  steps  to 
enforce  payment  of  various  sums  of  money  due  to  him  at 
the  time  of  his  bankruptcy,  and  not  disclosed  by  him. 
The  petition  asked  that  the  order  of  the  4th  of  Jday, 
1860,  might  be  discharged,  on  the  ground  that  their 
consent  to  it  had  been  obtained  by  fraud  and  wilful  con- 
cealment. 

On  the  8th  of  May,  1863,  the  assignees  filed  their 
bill  in  this  suit,  stating  the  above  circumstances,  and 
setting  out  the  particulars  of  two  sums  due  to  the  bank- 
rupt at  the  time  of  his  bankruptcy  and  concealed  by 
him  from  the  PlaintiflTs,  which  sums  he  had,  since  the 
4th  of  May,  1860,  taken  proceedings  at  law  and  in 
equity  to  recover,  and  was  now  on  the  point  of  receiving. 
The  bill  asked  for  an  injunction  to  restrain  Adams  from 
receiving,  or  taking  any  step  to  recover,  either  of  those 
sums,  and  from  receiving,  or  taking  any  step  or  pro- 
ceeding to  recover  enforce  or  receive,  any  sum  or  sums 
of  money,  property  or  security,  on  account  or  in  respect 
of  any  debt,  claim,  transaction,  matter  or  thing  owing 
or  subsisting  at  the  time  of  or  prior  to  his  bankruptcy, 
until  the  hearing  of  the  cause  or  further  order. 

On  the  18th  oi  June,  1863,  Mr.  Commissioner  Fane 
made  an  order  that  an  inquiry  should  be  instituted  by 
examination  of  the  bankrupt  and  all   other   necessary 

parties. 
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parties,  for  the  purpose  of  discovering  the  extent  and        ISGl, 
particulars  of  the  concealment  alleged  in  the  above-men-  ' 

tioned  petition. 

On  the  22nd  otJuly,  1863,  the  Lord  Chancellor  dis- 
charged the  last-mentioned  order  and  dismissed  the  pe- 
tition of  the  assignees,  on  the  ground  that,  as  appeared 
on  the  allegations  of  their  petition,  they  were  aware  in 
1858  that  the  bankrupt  had  made  false  and  fraudulent 
statements  in  his  examination  in  bankruptcy,  and  that 
therefore  they  could  not  be  heard  to  say  they  had  been 
deceived  "by  his  declaration  that  he  had  made  a  full  dis- 
closure of  his  estate.  His  Lordship  however  refused  to 
give  Adams  any  costs,  saying,  that  to  give  them  would 
be  a  premium  to  dishonesty. 

On  the  20th  of  August,  1863,  Adams  filed  a  plea, 
pleading  the  order  oi  July,  1863,  in  bar  to  the  whole  of 
the  discovery  and  relief  sought  by  the  bill. 

On  the  19th  oi  November,  1863,  the  Plaintiffs  moved 

before  Vice-Chancellor  Stuart  for  an  order  to  dismiss 

4eir  bill  without  costs.     The  Vice-Chancellor  considered 

that,  as  it  was  possible  that  the  Lord  Chancellor  might 

**iiction  an  appeal  to  the  House  of  Lords  from  his  de- 

^^ion  on  the  petition,  it  was  more  proper  to  stay  pro- 

^dings  than  to  dismiss  the  bill,  and  his  Honor  accord- 

^g}y  made  an  order  staying  all  proceedings  in  the  suit, 

'^thout  any  direction  as  to  costs,  which  order  the  De- 

^ndant  now  moved  to  discharge  or  vary. 

Mr.  Malins  and  Mr.  Herbert  Smith,  for  the  Defendant, 
*^  support  of  the  motion. 

This  order  is  without  precedent  as  to  form,  and,  as  we 
*^bmit,  is  on  the  merits  erroneous.  The- Plaintiffs  had 
^o  title  when  the  bill  was  filed,  for  the  superseding  order 

was 
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1864'.  was  then  in  force,  and  they  never  succeeded  in  esta- 
blishing any.  [The  Lord  Justice  Tuener  referred  to 
the  case  of  a  bill  by  next  of  kin  to  preserve  property 
pending  proceedings  as  to  the  validity  of  a  will.]  In 
that  case  the  next  of  kin  have  a  prim&  facie  title  till  the 
will  is  proved ;  here  the  prima  facie  case  was  against 
the  PlaintifTsy  the  superseding  order  being  in  force, 
which  must  be  presumed  valid  till  it  is  discharged ; 
moreover,  in  case  of  a  disputed  will,  there  is  no  legal 
hand  to  receive  the  money  pending  the  litigation.  Even 
where  the  title  of  a  Plaintiff  has  been  cut  fVom  under 
him  by  an  act  of  parliament,  his  bill  has  been'  dismissed 
with  costs  ;  Hand  v.  King  (a).  The  only  exception  to 
the  dismissal  of  the  bill  with  costs  is,  where  the  bill  fails 
owing  to  an  alteration  in  the  state  of  the  law  taking  place 
after  it  is  filed,  or  where,  as  in  Lister  v.  Leather  (6),  the 
Plaintiff  has  been  misled  owing  to  a  mistake  of  the  Court 
[  Wilde  V.  Wilde  (c)  was  also  referred  to.] 

Mr.  Bacon  and  Mr.  Hardy  for  the  Plaintiffs. 

This  suit  was  instituted  on  reasonable  grounds,  and  we 
submit  that  the  Court  will  not  interfere  with  the  Vice- 
Chancellor*s  order  staying  proceedings  without  costs  when 
it  had  become  useless.  The  Court  has  a  discretion  as  to 
costs,  and  may  look  at  the  moral  circumstances  of  the  case. 
That  Adams  was  guilty  of  the  frauds  alleged  has  been 
confessed  by  himself  on  his  cross-examination,  and  the 
assignees  did  no  more  than  their  duty  in  filing  a  bill  to 
protect  the  property  pending  the  proceedings  in  the  Court 
of  Bankruptcy.  The  petition  to  rescind  the  superseding 
order  was  dismissed,  not  because  the  case  against  Adams 
was  not  established,  but  because  the  Lord  Chancellor 
considered  that  the  assignees,  who,  when  they  consented 

to 

(a)  \0Jur.(N.S.)9lyr.'C.W.  (c)  10  W.  R.  503,  L.  J. 

{h)  I  DeG.^  J.  361. 
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tG  the  superseding  otder,  knew  that  Adame  had  b^n        1864. 
.^piiltyof  fraudulent  concealment^  were  personally  estopped 
£3rm  asserting  that  they  had  consented  on  the  faith  of 
Mim  h  Btatements  being  true. 

Mr^  Malins  in  reply. 

Tbe  general  rule  applicable  to  this  case  is  laid  down 

Sjm:^,  Anon,  (a)  and  Dixon  ▼.  Parkes  (b).    There  is  no  pre- 

c3k«_Ldent  for  departing  from  it,  except  where  the  law  has 

c^Saiuiged  in  the  interval  sinc6  ftie  bill  was  filed.     Wilde 

^^^    Wilde  is  in  our  favor* 

The  Lord  Justice  Knight  Bruce. 

The  bill  in  this  case  Wds  filed  pending  a  litigation  in 
•-^^e  Court  of  Bankruptcy^  and  for  the  purpose  of  pro- 
^^^cting,  pending  that  litigation,  the  property  which  was 
'^fcie  subject  of  it.      The  litigation  was  commenced  in 
^^■^y  opinion,  fairly  and  with  a  considerable  prospect  of 
^^iccess.    After  the  bill  had  been  filed,  that  litigation 
*^ccame,  to  a  certain  extent,  in  substance,  if  not  in  form, 
^^ccesflfiil.    An  inquiry  was  directed  which  would,  in 
*^y    judgment,    have    established   the   Plaintiffs*  case. 
-'^he   order  directing  that  inquiry  was  appealed  from. 
^^he  Court  of  Appeal  was  of  opinion,  not  that  the  in- 
quiry would  have  been  answered  in  a  manner  favorable 
^^   the  bankrupt,  but  that  for  certain  reasons,  whatever 
^he  merits  of  the  case  might  be,  the  inquiry  ought  not 
^<>  bave  been  directed.    Then  came  the  question,  whe- 
^^er  the  suit  for  the  protection  of  the  property  should  go 
^•i    or  be  stopped,  and  if  stopped,  whether  the  costs 
^Ught  to  be  paid  by  the  Plaintiffs.     The  Vice-Chan- 
^^llor  was  asked  to  stop  the  suit,  and  not  charge  the 
Plaintiff  with  the  costs;  and  his   Honor  accordingly 
^^de  an  order  staying  the  proceedings  without  costs. 

L  '" 

k  («)  1  Vei^jun.  140.  (b)  lb.  402. 
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1864'.  In  my  opinion,  it  has  for  many  years  been  a  clearly 
established  principle  of  the  Court,  that  the  Court  has 
jurisdiction  to  stay  proceedings  in  a  suit  without  making 
the  Plaintiff  pay  costs ;  and  the  only  question  is  one  of 
merits,  whether  in  the  circumstances  of  this  case,  it  was 
a  proper  exercise  of  judicial  discretion  to  stay  the  pro- 
ceedings without  making  the  Plaintiff  pay  costs.  Where 
a  judicial  discretion  has  been  exercised  consistently 
with  the  course  of  the  Court  as  to  costs  alone,  the  Court 
of  Appeal  is  very  reluctant  to  interfere  with  that  dis- 
cretion, and  does  not  interfere,  unless  in  a  case  of 
principle,  or  a  case  very  clear  on  the  merits.  Not  only 
do  I  not  differ  from  the  view  of  the  Vice-Chancellor 
in  this  present  case,  but  I  entirely  agree  with  him,  and 
believe  that  if  I  had  originally  heard  the  case,  I  should 
have  come  to  the  same  conclusion  as  he  has  done.  The 
Appellant  had  been  guilty  of  fraud  ;  the  assignees, 
though  after  what  looks  like  negligence,  acted  laudably 
in  attempting  to  protect  the  remaining  property,  and 
they  acted  substantially,  though  not  in  form,  under  the 
directions  of  the  Commissioner.  Had  I  entertained  a 
somewhat  different  view  from  the  Vice-Chancellor,  I 
should,  in  a  case  of  this  nature,  have  been  slow  to  differ 
from  him  as  to  the  conclusion,  but  |  entirely  agree  in 
the  conclusion  at  which  he  arrived. 

The  Lord  Justice  Turner. 

This  is  a  case  of  some  importance,  and,  to  my  mind, 
not  altogether  free  from  difficulty ;  bdt  on  the  whole,  I 
think  that  the  order  of  the  Vice-Chancellor  is  right* 
Where  the  whole  subject-matter  of  a  suit  is  taken  away 
by  an  event  occurring  after  its  institution,  the  Court  has 
jurisdiction  to  entertain  an  application  by  the  Plaintiff 
to  stay  proceedings,  or  dismiss  the  bill,  with  or  without 
costs.  Generally,  a  Plaintiff  who  comes  to  stay  pro- 
ceedings 
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ceedings  or  dismiss  his  bill  must  give  the  Defendant 
all  that  the  Defendant,  in  the  view  of  the  case  most 
fa?orabIe  to  him,  can  be  entitled  to ;  the  bill,  therefore, 
will  usually  be  dismissed  with  costs ;  but  there  may  be 
special  circumstances  which  will  entitle  the  Plaintiff  to 
have  his  bill  dismissed  without  costs.     Now,  what  are 
the  circumstances  of  the   present   case  ?     It  is   indis- 
putable that  there  had  been  gross  fraud  on  the  part  of 
the  Defendant ;  but  it  is  said  that  we  have  no  jurisdic- 
tion to  punish  him  for  that  fraud.     That,  no  doubt,  is 
correct;  but  it  is  quite  a  different  thing  to  say  that  we 
are  not  at  liberty  to  look  at  that  fraud  with  a  view  to 
1(8  influence  and  effect  on  the  question  before  us.     I 
think  that  we  are  not  only  at  liberty,  but  bound,  to  look 
at  the  circumstances  under  which  the  bill  was  filed. 
The  fraud  of  the  Defendant  is  one  of  those  circum- 
stances, and  is  the  material  element  in  judging  of  the 
propriety  of  instituting  this  suit,  and  though  the  right  of 
suit  is  gone,  the  fraud  remains.     It  is  said,  that  the  De- 
fendant is  not  to  be  debarred  of  his  civil  rights  because 
he  has  been  guilty  of  fraud,  and  I  agree  that  it  is  so;  but 
it  18  one  thing  to  say  that,  and  another  thing  to  say  that 
lie  is  to  stand  in  the  same  position  as  if  he  were  free 
from  all  imputations  of  fraud.     He  is  entitled  to  sue,  but 
still  regard  may  be  had  to  his  fraudulent  conduct.     It  is 
said,  that  the  Plaintiffs  had  not,  when  the  bill  was  filed, 
^'^y  right  to  sue ;  but  they  had  a  right  to  come  here  to 
Pi'otect  the  property  pending  litigation.      This  is  not, 
fcerefore,  a  case  in  which  there  was  no  right  of  suit 
^hen  the  bill  was  filed ;   but  a  case  in  which,  if  the 
'^Uintiffs  had  succeeded  in  supporting  the  order  of  the 
Commissioner  on  their  petition  in  bankruptcy,  their  suit 
^ould  have  been  effectual.     Several  cases  were  cited 
during  the  argument,  but  it  seems  to  me  that  none  of 
^em  have  any  bearing  on  the  present.     The  two  cases 
*^  1  Vesey^  junior,  were  cases  where  the  Plaintiff's  title 

had 
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1864.  had  been  taken  away  by  an  event  subsequent  to  the 
institution  of  the  suit.  In  WiUle  v.  Wilde  {a),  the 
Plaintiff  had  accepted  the  debt,  and  the  Court  would  not 
hear  the  cause  for  the  purpose  of  deciding  as  to  costs, ' 
Suppose  a  bill  were  filed  to  impeach  the  sale  of  an 
estate  on  the  ground  of  fraud,  and  pending  the  suit  the 
estate  were  swept  away  by  the  sea  or  recovered  by  a 
paramount  title,  so  that  the  suit  must  end  in  nothing, 
would  not  the  Court  stay  proceedings,  and  would  it  not 
enter  into  the  evidence  to  ascertain  whether  they  should 
be  stayed  with  or  without  costs?  In  my  opinion,  it 
certainly  would  ;  and  on  the  same  principle  I  think 
that  the  Vice-chancellor  had  jurisdiction  to  make  the 
order  which  he  has  made,  and  I  think  that  he  has 
rightly  exercised  that  jurisdiction. 

As  there  is  important  evidence  before  us  on  behalf  of 
the  Plaintiffs,  which  was  not  before  the  Vice-Chancellor, 
the  appeal  motion  ought,  I  think,  to  be  refused  without 
costs. 

(a)  10  IT.  R.  603. 
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CROFt  V.  GRAHAM. 

Dee.  12, 14. 
n^R]S  was  an  appeal  by  the  Defendant  from  a  decree    Before  The 

*■    of  Vice-chancellor  Sftwrt  ^"'l^'zi"" 

The  repeal  of 

The  Plaintiff,  who  attained  his  majority  on  the  12th  [he  usury  laws 
.  *        •  Ijj^g  j^Q^  altered 

01  Atigust,  1859,  was  tenant  in  tail  of  a  small  landed  pro-  the  rules  of  the 

perty,  subject  to  his  father's  life  interest.     In  1858  he  deali^M  with 

was  an  undergraduate  at  Oxford,  and  in  or  before  that  expectant 

year  dealings  commenced  between  him  and  the  Defend-  cordiDgly,*  *^ 

ant,  who  was  a  money-lender.     In  October,  1859,  shortly  ^^^^^  »"  ex- 

afier  the  Plaintiff's  attaining  twenty-one,  he  paid  the  young  man, 

sum  of  900/.,  being  the  amount  which  the  Defendant  entitled  in  re- 
.  .  »  o  version  to  an 

Claimed  to  be  due  from  him  in  respect  of  these  dealings,  estate,  and  very 

the  claim  being  partly  for  moneys  advanced  to  the  Plain-  fo"^oSey*h^ 

tiff,  and  partly  for  moneys  advanced  to  other  under-  shortly  after 

graduates  for  whom  the  Plaintiff  had  become  surety,  twenly-one 

On  this  occasion  the   notes  and  bills   on   which   the  8*^®"^°* 

"laintiffwas  liable  were  given  up  to  him,  and  he  signed  securities  bear- 

*  nienaorandum  containing  a  list  of  them  with   their  jj|^*['  ®^'^' 

^mountsi  and  admitting  all  accounts  between  him  and  interest,  they 

^e  Defendant  to  be  settled  up  to  that  date.  t^IfanS^'a 

security  only 
Jn  November,  1859,  the  Plaintiff's  father  granted  him  acLall/adU 
^  «'eot-charge  of  180Z.  out  of  the  estate  of  which  the  7**"*^^^  *°^ 

ufK  interest 

'-'ier  was  tenant  for  life.     This  it  appeared  was  the  thereon  at  5/. 

^^^ntiff 8  whole  income.  ^'  ""*•  P«^ 

annum. 

*0  1860  the  Plaintiff,  who  was  living  an  irregular  and 

^^f ayagant  life,  renewed  his  dealings  with  the  Defend- 

^^»  who  from  time  to  time  made  advances  of  money  to 

^^  on  his  acceptances.    The  Plaintiff,  throughout  the 

course 
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course  of  these  dealings,  was  in  extremely  embarrassed 
circumstances,  as  was  perfectly  well  known  to  the  De- 
fendant, who  admitted  that  he  knew  the  PlaintiflF  to  have 
been  "  very  much  pressed  for  money." 

On  the  15th  of  Juney  1861,  an  account  in  writing 
.of  these  subsequent  dealings  was  settled  and  signed  by 
the  Plaintiff  and  Defendant,  by  which  it  appeared  that 
the  sum  of  3,000/.  was  due  from  the  Plaintiff  to  the 
Defendant.  In  some  cases  interest  at  the  rate  of  6011 
per  cent,  per  annum,  or  more,  was  charged  on  the 
Plaintiff's  overdue  acceptances.  In  the  course  of  this 
year  a  negotiation  went  on  relative  to  the  Plaintiff's 
giving  the  Defendant  a  mortgage  on  his  interest  in  the 
family  estate  for  what  was  alleged  to  be  due,  with  interest 
at  8/.  per  cent  per  annum,  and  a  draft  was  prepared,  but 
the  mortgage  was  never  executed. 

On  the  8th  of  November^  1861,  a  further  sum  was 
advanced  by  the  Defendant  to  the  Plaintiff,  and  the 
Plaintiff,  without  any  independent  professional  advice, 
and  at  the  office  of  a  solicitor  to  whom  he  was  taken  by 
the  Defendant,  executed  to  the  Defendant  a  warrant 
of  attorney  empowering  the  Defendant,  in  case  of  non- 
payment by  the  Plaintiff  of  the  sum  of  3,550/.  on  the 
9th  of  December  then  next,  to  enter  up  judgment  for 
7,100/.,  and  to  takeout  execution  for  3,550/.  with  interest 
at  the  rate  of  5/.  per  cent,  per  month.  The  solicitor 
deposed  Ihat  he  fully  explained  to  the  Plaintiff  the 
nature  and  effect  of  the  warrant  of  attorney. 

It  did  not  appear  on  the  evidence  that  the  Defendant 
had  endeavoured  to  entrap  the  Plaintiff  into  borrowing 
from  him,  and  several  letters  from  the  Plaintiff  to  the 
Defendant  containing  urgent  entreaties  for  advances 
were  put  in  evidence.     It  was,  however,  clear  on  the 

evidence 
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eFidence  that  the  Defendant  in  making  these  advances        1863. 

liad  fiilly  availed  himself  of  the  Plaintiff's  necessities.      ^^^^ 
„t         1     .  1      T^  i.    ^  .  Cropt 

Thus,  for  instance,  the  Defendant,  on  cross-examina-  v. 

tion,  said,  "  On  the  10th  of  September,  1859,  I   dis-      CJraham 

counted  a  promissory  note  of  the  Plaintiff^s  at  fourteen 

days'  date  for  500/.     I  cannot  say  what  consideration  I 

gave  for  that  note.     I  cannot  identify  any  of  the  entries 

ia  my  banker's  book  with  any  payments  for  that  bill. 

1  will  swear  that  I  gave  him  money  for  that  note.     I 

cannot  say  whether  1  gave  him  lOOZ.  for  it.     I  cannot 

say  whether  I  even  gave  him  50/.  for  it.     I  don't  know." 

.  ,  .  "  He  (the  Plaintiff)  gave  me  two  bills  for  100/. 

each  in  November,  1861,  or  promissory  notes.     Those 

are  two  of  the  notes  on  which  I  claim  now  as  against 

the  Plaintiff.     I  gave  the  Plaintiff  201.  for  those  two 

notes— about  20/.  I  think.     I  gave  him  more  than  10/." 

Default  in  payment  of  the  3,550/.  having  been  made, 
the  Defendant,  on  the  9th  oi  January ,  1862,  entered  up 
judgment  for  the  7,100/.  and  costs,  and  on  the  following 
day  a  writ  of  elegit  was  issued  for  levying  3,584/.  &.  lie/., 
and  registered  under  23  &  24  Vict.  c.  38.  On  the  14th 
^^  January,  notice  of  this  was  served  on  the  Plaintiff's 
rather,  who  had  only  a  few  days  previously  become 
»vare  of  the  state  of  the  Plaintiff's  affairs. 

On  the  1st  of  February,  1862,  the  Plaintiff  filed  his 
*^»1|  which  was  subsequently  amended,  praying  that  it 
'"'ghtbe  declared  that  the  Plaintiff  was  chargeable  upon 
the  several  securities  obtained  from  him  by  the  De- 
fendant as  aforesaid  for  such  sums  only  as  had  been 
actually  advanced  to  the  Plaintiff,  with  interest  thereon 
*'ter  the  ^ate  of  5/.  per  cent,  per  annum,  and  for  an 
account  of  what  was  due  on  that  footing,  and  that  upon 
payment  the  Defendant  might  be  ordered  to  deliver  up 
the  Warrant  of  attorney,  bills  of  exchange,  promissory 

notes 
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notes  and  other  securities,  and  to  enter  up  satisfaction  on 
the  judgment,  the  Plaintiff  offering  by  his  bill  to  pay 
what  should  be  found  due  on  taking  the  above  account 

Vice-Chancellor  Stuart ^  on  the  3rd  of  June^  1863, 
made  a  decree  to  the  following  eflfect:  — 

The  Plaintiff,  by  his  counsel,  consenting  that  the  war- 
rant of  attorney,  dated  the  8th  o{  November ^  1861,  for 
7,100/.  should  stand  as  a  security  for  the  sums  actually 
paid  or  advanced  by  the  Defendant  to  or  for  the  use  of 
the  Plaintiff,  or  by  his  order,  with  interest  thereon  from 
the  date  of  such  payments  or  advances  at  the  rate  of  5/. 
per  cent,  per  annum,  it  was  ordered: — 1st.  That  an 
account  should  be  taken  of  all  sums  so  paid  or  advanced 
by  the  Defendant  to  or  for  the  use  of  the  Plaintiff,  or  by 
his  order,  with  interest  thereon  from  the  date  of  each 
payment  or  advance  at  the  rate  of  5/.  per  cent,  per 
annum,  ^nd.  That  an  account  should  be  taken  of  all 
sums  paid  by  the  Plaintiff  to  the  Defendant  on  account 
of  such  payments  or  advances.  And  it  was  ordered,  that 
what  should  appear  to  be  due  on  the  second  account 
should  be  deducted  from  what  should  appear  to  be  due 
on  the  first  account,  and  that  the  balance  should  be  cer- 
tified, and  that  upon  payment  by  the  Plaintiff  to  the 
Defendant  of  the  amount  of  the  balance  so  certified,  the 
Defendant  should  deliver  to  the  Plaintiff  upon  oath  all 
securities  in  his  possession  or  power  relating  to  the 
matters  in  question  in  the  cause,  and  should,  at  the 
expense  of  the  Plaintiff,  enter  up  satisfaction  upon  the 
judgment  of  the  9th  of  January,  1862.  No  costs  were 
given  up  to  that  time,  but  further  consideration  of  the 
cause  and  of  the  subsequent  costs  was  adjourned. 


The  Defendant  appealed  from  the  whole  of  this  decree. 

Mr. 
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Mr.  Bacon  and  Mr.  Freemanf  for  the  Plaintiff^  in  sup-       1863. 
port  of  the  decree. 

This  is  the  case  of  an  expectant  heir  who  fell  into  the 
hands  of  a  money-lender  before  attaining  twenty-one. 
The  Plaintiff  was  completely  in  the  power  of  the  De- 
fendant, and  it  would  be  contrary  to  all  the  rules  and  the 
course  of  the  Court  as  to  dealings  with  expectant  heirs 
to  treat  the  alleged  settlements  of  account  as  binding,  or 
to  treat  the  securities  as  good  for  anything  more  than 
rbat  was  really  advanced,  with  interest  at  5L  per  cent. 

Air.  Matins  and  Mr.  Cracknall  for  the  Appellant. 

Th^re  is  BO  equity  on  the  ground  of  the  rate  of  iiH 
teresi  being  high.   The  usury  laws  having  been  repealed, 
^>^y  rate  of  interest  is  legal,   and  the  Court  will  not 
i^ea,dily  presume  that  a  rate  agreed  upon  by  the  parties  is 
exorbitant.    What  rate  of  interest  is  reasonable  depends 
QH  the  risk.    Nobody  can  be  expected  to  lend  or  will 
l^tid  money  at  5/.  per  cent,  on  a  precarious  security.     If 
Ale  Plaintiff  had  died  in  the  lifetime  of  his  father  the 
I^efendant  would  have  lost  all  that  was  owing  to  him. 
So  the  case  is  one  in  which  a  vpry  high  rate  of  interest 
^&8  reasonable,  and  it  is  not  just  that  it  should  be  cut 
iown  to  &/.  per  cent.,  a  rate  at  which  no  sane  person 
would  have  lent  money  to  the  Plaintiff.     It  is  perfectly 
olear  thi^t  the  Plaintiff  can  never  have  considered  that  he 
WmM  borrowing  money  at  51.  per  cent. ;  if  he  had  been 
H&iaWd  in  that  respect,  the  case  would  have  stood  on  a 
very  different  footing,  but  why  is  the  Plaintiff  to  have 
mQoey  on  terms  oq  which  he  never  expected  to  get  it, 
^od  on  which  nobody  would  have  lent  it  to  him  ?    The 
Court  can  do  no  good  by  interfering  with  transactions  of 
*is  nature.    They  a?e  not  like  loans  on  security,  they 
^  q)eculations,  the  ri^k  of  losing  the  whole  of  the  sums 
Myanced  being  very  great.     If  the  engagements  of  per- 
sons 
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^-^/^ 

Croft 

V. 

Graham. 


sons  who  borrow  money,  without  being  able  to  give  any 
reasonable  security,  are  to  be  set  aside  on  the  ground 
that  the  rate  of  interest  is  too  high,  the  result  will  be, 
that  persons  in  that  position  will  be  put  upon  still  harder 
terms  in  borrowing,  since  the  lenders  must  take  into 
account  the  risk  of  a  chancery  suit.  The  dealings  prior 
to  the  26th  of  October ^  1869,  were  closed  on  that  day, 
and  the  balance  paid ;  the  Plaintiif  could  not  have  had 
any  equity  as  to  them  if  there  had  been  no  subsequent 
transactions,  and  the  subsequent  transactions  cannot 
create  such  an  equity,  being  entirely  independent  of  the 
earlier  ones.  The  securities  do  not  include  any  claim  in 
respect  of  the  transactions  before  the  26th  of  October^ 
1859.  The  account,  therefore,  ought  to  be  confined  to 
dealings  since  that  date,  even  if  any  account  is  directed  at 
all.  But  we  submit  that  the  Court  cannot  go  behind  the 
judgment  at  law.  At  all  events,  even  if  the  Court  is 
against  us  on  all  the  other  points,  this  being  in  fact  a  re- 
demption suit,  the  decree  ought  to  direct  a  dismissal  of 
the  bill  with  costs,  if  the  Plaintiff  does  not  pay  what  is 
found  due  from  him. 


^» 


The  Lord  Justice  Knight  Bruce. 

The  decree  in  this  cause  is  a  matter  of  course,  unless 
this  Court  and  the  laws  of  the  country  are  to  be  recon- 
structed with  a  view  to  this  particular  case.  There  is 
not  a  material  fact  in  dispute  from  beginning  to  end. 
The  Plaintiif  was  a  young  extravagant  Oxonian,  entitled 
in  remainder  or  reversion  expectant  on  the  decease  of 
his  father  to  estates,  which  do  not  appear  to  be  very 
large.  The  income  allowed  him  was  about  180/.  a-year, 
which  he  found  insufficient  to  meet  his  expenses.  He 
was  introduced  to  the  Defendant,  a  money-lender,  and 
dealings  took  place  between  them  during  the  Plaintiff's 
minority.  These  are,  in  some  manner,  settled;  an  in- 
terval 
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torval  of  peace  and  traDquillity  succeeds^  and  then  the  1863. 
dealings  are  renewed.  Something  called  a  settlement 
of  accounts  takes  place,  and  certain  securities  are  given 
by  the  Plaintiff  to  the  Defendant.  Throughout  these 
transactions  the  parties  were  not  on  equal  terms,  but« 
one  of  them  was  in  the  power  of  the  other.  It  would 
be  a  disgrace  to  the  Court  if  these  securities  were  allowed 
to  stand  for  more  than  the  moneys  really  advanced,  with 
interest  at  a  reasonable  rate.  The  decree  gives  the  De- 
fendant interest  at  6/.,  not  at  4/.  per  cent.,  and  in  that 
respect  I  am  not  disposed  to  alter  it  in  the  PlaintifTs 
&Tor;  but  that  the  account  should  stand  as  a  settled 
account,  and  that  the  securities  should  stand  as  securities 
for  anything  more  than  the  sums  advanced,  with  interest 
at  the  rate  allowed  by  the  decree,  are  propositions  which 
cannot  be  supported  by  reasonable  argument.  I  am 
surprised  at  the  appeal,  and,  speaking  respectfully,  I  am 
surprised  at  some  of  the  arguments  addressed  to  us  on 
behalf  of  the  Defendant.  I  think  that  the  decree  should 
^  varied  by  inserting  a  direction  for  the  dismissal  of 
the  bill  with  costs,  in  case  the  Plaintiff  should  make 
de&ult  in  payment  of  what  shall  be  found  due  from  him 
(a  direction  which  the  Vice-Chancellor,  no  doubt,  would 
bave  given  if  his  attention  had  been  called  to  the  point), 
Iwt  this  variation  ought  not,  in  my  judgment,  to  affect 
Ae  costs  of  the  appeal,  which  must  be  paid  by  the 
Appellant 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  do  not  see  how  the 
Mce-Chancellor  could  have  done  otherwise  than  make 
•  oecree  in  favor  of  the  Plaintiff,  unless  he  had  affirmed 
^'•CracAj?aZ/'«  proposition,  that  the  repeal  of  the  usury 
laws  has  altered  all  the  rules  of  this  Court  as  to  dealings 
^^  expectant  heirs.     I  am  satisfied  that  those  rules 

Vol.  II — 1,  M  D.j.s.    have 
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have  not  been  so  altered,  and  I  remember  Lord  Lang- 
dale's  so  deciding  in  a  case  very  similar  to  the  present. 
1  entirely  agree  in  the  observations  of  my  learned 
Brother. 


WOODHAMS  V.  THE  ANGLO  AUSTRALIAN 
AND  UNIVERSAL  FAMILY  LIFE  ASSURANCE 
COMPANY. 

rpHIS  was  an  appeal  motion  by  Mr.  Richard  Collins 
to  discharge  an  order  of  Vice-Chancellor  Stuart 
directing  execution  to  issue  against  him  for  a  debt,  pay- 
ment of  which  had  been  decreed  in  this  cause  against  the 
Anglo  Australian  and  Universal  Family  Life  Assurance 
Company^  in  which  Mr.  Collins  was  a  shareholder. 


1864. 
Feb.  9, 10. 
March  19. 

Before  The 
Lords  Jus- 
tices. 

An  arrange- 
ment was 
made  between 
company  A. 
and  company 
P.,  both  regis- 
tered under 
7  &  8  Vict. 
c.  110,  that 
tlie  assets  of 
company  A, 
should  be 
made  over  to 
company  P.; 

that  the  share-  deed  was  executed^  by  which  it  was  agreed  that  these 
holders  of  the 

former  should  companies 

become  share- 
holders in  the  latter  and  execute  its  deed  of  settlement,  and  that  company  P.  should 
indemnify  them  against  all  their  liabilities  as  shareholders  in  company  A,  Af^er  a 
decree,  by  which  it  was  settled  that  those  shareholders  in  company  A.  who  had  declined 
to  become  shareholders  in  company  P.  were  not  entitled  to  indemnity  under  this 
covenant,  one  of  them  bought  up  the  benefit  of  a  decree  obtained  by  a  creditor  against 
company  J.,  and  a  writ  of  fi.  fa.  having  been  issued  against  that  company,  to  which  a 
return  of  nulla  bona  was  made,  he  applied  for  leave  to  issue  execution  against  one  of 
the  shareholders  in  company  A.,  who  had  become  a  shareholder  in  company  P. : — 
Heiiif  that  this  was  a  fraudulent  use  of  the  debt,  and  that  the  rule  that  a  partner  can- 
not buy  in  a  debt  of  the  firm  and  enforce  it  against  his  co-partners  applies  equally  aa 
between  shareholders  in  joint  stock  companies. 

Sembie,  that  as  the  shareholder  who  executed  the  deed  of  company  P.  bad  never 
made  any  transfer  of  his  shares  in  company  A,y  and  that  company  bad  never  been 
wound  up  or  dissolved,  be  did  not,  by  executing  the  deed  of  company  P.,  cease  to  be 
a  shareholder  io  company  ^.  so  as  to  escape  from  liability  for  its  debts. 


The  Anglo  Australian  Company  and  another  insurance 
company,  called  the  British  Provident  Life  and  Fire 
Assurance  Society,  were  companies  registered  under  the 
act  7  &  8  Vict.  c.  110.     On  the  1st  of  June,  1858,  a 
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companies  should  be  amalgamated;  and  by  this  deed        1864. 

it   was  provided,   that  the  shareholders  of  the   Anglo    ^^^'^'^'^^ 

Australian  Company  should  become  shareholders  in  the  «. 

British  Provident  Company  and  execute  its  deed   of   J^^  Anolo 

'      ^  Australian, 

settlement,  and  that  the  assets  of  the  former  company  &c. 

should  be  made  over  to  the  latter,  and  that  the  share- 
holders of  the  Anglo  Australian  Company^  upon  exe- 
cuting the  deed  of  settlement  of  the  British  Provident 
Company y  should,  out  of  the  funds  and  property  of  that 
company,  be  absolutely  held  harmless  and  indemnified 
against  all  and  any  liabilities  in  respect  of  the  Anglo 
Australian  Company  by  reason  of  their  execution  of  the 
deed  of  settlement.     In  pursuance  of  this  agreement  the 
assets  of  the  Anglo  Australian  Company  were   made 
over  to  the  British  Provident  Company,  and  a  number 
of  shareholders  in  the  Anglo  Australian  Company  exe- 
cuted the  deed  of  settlement  of  the  British  Provident 
Company  for  the  same  number  of  shares  as  they  held  in 
the  Anglo  Australian  Company,  this  being  the  mode  in 
Wich,  according  to  the  amalgamation  deed,  the  amalga- 
noation  was  to  be  effected.     Others,   however,   of  the 
shareholders,   and   amongst   them    William   Webster,  a 
holder  of  500  shares,  the  real  Respondent  on  the  present 
(occasion,  declined  to  become  shareholders  in  the  British 
Provident  Company,  never  became  such,  and  never  exe- 
cuted that  company's  deed. 

About  the  end  of  1859  one  of  the  shareholders  in  the 
^^lo  Australian  Company,  who,  like  Mr.  Collins,  had 
executed  the  deed  of  the  British  Provident  Company, 
P^cseated  a  petition  to  wind  up  the  Anglo  Australian 
Company,  and  at  the  same  time  a  shareholder  in  the 
^tish  Provident  Company  presented  a  petition  to  wind 
"P  that  company.  The  petitions  were  heard  together 
^y  Vice-Chancellor  Kinder sley  in  Janttary,  1860,  and 
^6  petition  to  wind  up  the  Anglo  Australian  Company 
M  2  was 
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1864.  was  dismissed,  bis  Honor  saying,  that  the  case  resolved 
itself  into  this : — *'  Those  who  joined  in  the  amalgamation 
and  insist  that  it  ought  to  be  carried  into  effect — the 

The  Anglo  result  of  which  would  be  that  the  shareholders  in  the 
^c.      '  British  Provident   Society,  themselves  being  of  that 

CoiiPANT.  number,  would  have  to  pay  all  the  debts  of  the  Anglo 
Australian  Company  in  exoneration  of  the  shareholders 
of  that  company — now  come  and  ask  that  the  Anglo 
Australian  Company  shall  be  wound  up :  in  other  words, 
that  the  shareholders  in  the  last*mentioned  company 
shall  contribute  with  them  to  pay  the  debts  in  respect 
of  which  they  have  agreed  to  exonerate  the  Anglo 
Australian  Company's  shareholders**  (a).  The  petition 
for  winding  up  the  British  Provident  Company  was 
ordered  to  stand  over. 

Shortly  after  this  the  Anglo  Australian  Company  died 
their  bill  against  the  British  Provident  Company  to 
compel  them  to  carry  into  execution  the  contract  of  in- 
demnity contained  in  the  deed  of  amalgamation. 

In  March,  1861,  an  order  was  made  by  Vice-Chan- 
cellor  Kindersley  for  winding  up  the  British  Provident 
Company.  Mr.  Collins  was  put  on  the  list  of  contribu- 
tories  of  that  company,  and  paid  all  the  calls  made  upon 
him  as  such. 

In  June,  1861,  the  official  manager  of  the  British 
Provident  Company  by  leave  of  the  Court  filed  a  cross 
bill  to  set  aside  the  deed  of  amalgamation. 

The  two  causes  were  heard  together  before  •  Vice^ 
Chancellor  iS/tfar^,  and  on  the  18th  of  January,  1862, 
his  Honor  dismissed  the  cross  bill,  and  made  a  decree 
declaring  that  the  official  manager  of  the  British  Provi- 

dent 

(a)  Re  Anglo  Auttralian  Company ^  Ex  parte  Smith,  1  Drew, 
^Sm.  113. 
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dem.^  Company  was  bounds  out  of  the  funds  and  property       1864. 
of  ^liat  company,  to  indemnify  the  Anglo  Australian 
Orw^wpany  and  the  shareholders  thereof  against  all  lia- 
bilities of  the  last-mentioned  company,  by  reason  of  their    J"*  Anolo 

^     ■'^     -^  Australian, 

execiution  of  the  deed  of  settlement  of  that  company  (a).  &c. 

Aa  appeal  was  brought  from  this  decree,  and  by  an  order  •'<>*«'^''^- 
of  t.lie  Lord  Chancellor,  dated  the  15th  oi  Aprils  1862, 
it  ^as  varied  by  striking  out  the  words,  "  and  the  share- 
holders thereof,"  his  Lordship  being  of  opinion  that 
those  shareholders  in  the  Anglo  Australian  Company 
who  had  not  become  shareholders  in  the  British  Provi^^ 
det^^  Company  had  no  claim  to  any  express  indemnity 
froi3a  that  company  against  the  debts  and  liabilities  of 
the    Anglo  Australian  Company  (b), 

1r*he  Anglo* Australian  Company  carried  in  a  claim 
^or-  About  ^,000/.  under  the  order  for  winding-up  the 
■^^^tish  Provident  Company,  in  which  amount  the  sum 
da^  to  Mr.  Woodhams  under  the  decree  in  the  present 
suit  was  included.  In  May,  1862,  Webster  was  ap- 
pointed one  of  the  creditors'  representatives  in  the 
^^^x ding-up  of  the  British  Provident  Company,  the 
-^^^^lo  Australian  Company  voting  in  the  choice. 

^n  December,  1861,  Mr.  Woodhams  had  obtained  a 
^^^Tee  in  the  present  suit  against  the  Anglo  Australian 
^^^^mpany  for  payment  of  what  should  be  found  due  to 
'^*^=»:i  on  an  account  thereby  directed  (c).  ITie  amount 
^^^  afterwards,  in  June,  1862,  certified  by  the  chief 
cl^^*-k  under  the  decree.  On  the  5th  of  August,  1862, 
th^  Plaintiff  issued  a  writ  of  fi.  fa.  for  this  amount,  which 
^^^  returned  nulla  bona.    A  Mr.  Gover  was  the  solicitor 

of 

Cc)  The  Afigh-Amtralian  A9-  (b)  10  Weekly  Rep.  588.     To 

•"^^^nifc  Company  ▼.  The  BritUh  be  reported  in   the   Reports  by 

^••^©•irffli/  Ama^ance  Sociciy,  3  Messrs.  De  Gftr,  Fither  ^  Jones, 

^tir.521.  (c)  3  Gi/.  238. 


1G6  CASES  IN  CHANCERY. 


WoODHAMS 
V. 


1864.  of  the  Anglo  Australian  Company^  and  defended  them 
in  this  suit,  in  which  he  also  acted  for  Webster^  who 
took  a  part  in  the  defence.     Mr.  Gover  was  the  son-in- 

The  Anglo    ]^^  ^f  ^  ^^.   Burgess,  and  in    September,  1862,   the 
Australian,  i/      '  r  i  ^ 

&c.  decree  in  the  suit  instituted  by  the  Anglo  Australian 

oMPANT.  Company  against  the  British  Provident  Company  having 
been  varied,  as  mentioned  above,  in  the  previous  April, 
Mr.  Webster  procured  Mr.  Burgess  to  take  a  transfer 
of  Mr.  Woodhams*  debt  to  himself  as  a  trustee  for 
TFcis^CT",  and  the  following  memorandum,  dated  the  1st 
of  September,  1862,  was  signed: — "Memorandum  that 
Mr.  Burgess  has,  at  the  request  of  Mr.  Webster,  this 
day  taken  a  transfer  of  the  debt  owing  by  the  Anglo 
Australian  and  Universal  Family  Life  Assurance  Com-- 
pany  to  James  Woodhams,  and  paid  to  the  said  James 
Woodhams  the  sum  of  266/.  \5s.  2d,  as  the  consideration 
for  such  transfer,  and  the  sum  of  21,  2s.  for  his  costs 
of  the  perusal  and  execution  of  the  deed  of  assignment, 
and  that  the  said  Mr.  Webster  hereby  agrees  to  indem- 
nify the  said  Mr.  Burgess  against  any  loss  which  he 
may  sustain  by  such  transfer  and  any  costs  which  he 
may  incur  in  endeavouring  to  enforce  payment  of  the 
said  debt,  and  has  deposited  with  the  said  Mr.  Burgess 
the  sum  of  2701,,  to  be  held  by  him  as  a  security  against 
any  such  loss  and  costs,  and  to  be  held  by  him  until  full 
payment  thereof;  any  surplus  to  be  returned  to  the  said 
Mr.  Webster,  and  any  deficiency  to  be  made  good  by 
him." 

After  this  transfer  Webster  applied  in  the  name  of  the 
Plaintiff  for  an  order  directing  execution  to  issue  against 
Collins  as  a  shareholder  in  the  Anglo  Australian  Com-- 
pany  for  the  debt  established  in  this  suit  against  that 
company.  Though  Webster  was  not  the  nominal  appli- 
cant, the  fact  that  the  application  was  in  substance  his, 
and  that  the  Plaintiff  had  no  interest,  was  brought  out 

on 
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OD  cross-examination.     The  Vice-Chancellor  Stuart,  on        1864. 
the  25ih  of  November ^  1863.  made  an  order  directin^c    J^"*"^*^*^^ 

WOODUAMI 

^^ecution  to  issue,  which  order  Collins  now  moved  to  v. 

discharge.  P^  ^"^'•^ 

^  Australian, 

Arlr.  Bacon  and  Mr.  Karslake  for  the  appeal  motion.        Company. 

We  say,  in  the  first  place,  that  Collins  ceased  to  be  a 
shaxeholder  more  than  three  years  ago,  when  the  two 
companies  were  amalgamated.  Secondly,  we  say  that 
^^cbster  is  making  a  fraudulent  use  of  the  debt  of  Wood- 
^^9915.  Webster  is  liable  to  this  debt,  as  well  as  Collins, 
si^d  he  has  no  right  to  make  use  of  the  name  of  a  cre- 
ditor to  compel  Collins  to  pay  the  whole  of  it  It  is 
cl^3r  that  a  partner  cannot  buy  up  a  partnership  debt 
*cid  compel  payment  of  it  by  his  co-partner.  Thirdly, 
^^€MHlhams  has  not  used  due  diligence  to  recover  his 
d^fct ;  he  ought  to  have  taken  proceedings  to  wind-up 
"^^  Anglo  Australian  Company,  and  then  his  debt  would 
h^ve  been  provided  for.  Fourthly,  Woodhams  ought  to 
"^ve  proved  his  debt  under  the  winding-up  of  the  British 
^T^ovidenL  Fifthly,  Webster  has  adopted  the  proof  by 
^ho  Anglo  Australian  against  the  British  Provident, 
and  cannot  have  a  double  remedy. 

Mr.  Malins  and   Mr.  Shebbeare  in   support  of  the 
order  appealed  from. 

The  Anglo  Australian  Company  must  still  be  deemed 

a  subsisting  company,  for  it  has  never  been  dissolved  or 

wound-up,   and   Collins,  never  having   transferred   his 

sbaresy  is  still  a  shareholder  in  it.     Even  if  there  had 

^en  a  winding-up  order,  the  right  of  Woodhams  as  a 

creditor  would  not  be  aflPected;    7^8  Vict.   c.  110, 

^  13,  25 ;   11  ^  12  Vict.  c.  45,  s.  58.    The  company 

has  been  recognized  as  a  subsisting  company  in  the  suit 

gainst  the  British  Provident.     Even  if  there  were  a 

^ii^ing-up  order,  the  shareholder  might  be  sued ;  Palmer 

V.  Justice 
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1864. 

WOODHAMI 
O. 

Tbb  a  nolo 

AuiTRALIANy 
CoilPANT. 


v.  Justice  Assurance  Society  (a) ;  Morisse  v.  The  Royal 
British  Banh  (b) ;  Hill  v.  London  and  County  Assurance 
Society  (c).  This  proceeding  is  by  Woodhams,  a  simple 
creditor.  The  Court  will  not  look  to  the  beneficial 
interest,  nor  attempt  to  administer  equities  which  are  not 
regularly  before  it.  The  rule  that  a  partner  cannot  buy 
up  a  debt  and  sue  his  co-partner  has  no  application  to 
shareholders,  between  whom  no  relation  of  mutual  con- 
fidence exists.  As  to  due  diligence,  no  more  is  required 
when  a  fi.  fa.  has  been  issued  agunst  the  company  and 
returned  nulla  bona.  Woodhams  could  not  prove  his 
debt  against  the  British  Provident,  that  company  not 
being  his  debtor,  and  his  acceeding  in  his  official  cha- 
racter to  the  proof  against  the  British  Provident  cannot 
afiect  his  private  rights.  [Greenwood's  case{d)  was  also 
referred  to.] 


Mr*  Karslahe  in  reply. 


Judgment  reserved. 


March  19.  ITie  LoRD  JUSTICE  TuRNER,  after  stating  the  facts 

of  the  case  and  the  points  raised  by  the  Appellant  in 
argument,  proceeded  as  follows:  — 

On  none  of  these  points  do  I  mean  to  give  a  con^ 
eluded  opinion,  except  upon  the  question  as  to  the  use 
sought  to  be  made  by  Mr.  Webster  of  Mr.  Woodhams* 
debt  It  is  right,  however,  to  say  that,  as  at  present ' 
advised,  I  do  not  think  that  any  of  the  other  points  could 
be  maintained  on  the  part  of  the  Appellant  As  to  the 
first  point,  namely,  that  Mr.  Collins  on  his  executing  the 
deed  of  the  British  Provident  Company,  which  he  exe- 
cuted 


(a)  6  £.  4^  B.  1015. 
(6)  1  C.  &  {N.  S.)  67. 


(f)  I  n.S^N.  39S. 

(d)  Z  De  G.,  M.  f  G.  459. 


Company. 
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cuted  more  than  three  years  before  the  application  to  the        1864. 
Vice-Chancellor  for  the  order  now  under  appeal,  ceased 
to  be  a  shareholder  in  the  Anglo  Australian  Company^  «. 

Mid,  therefore,  was  not,  at  the  time  of  that  application,  in    J^wrauan 
My  way  liable  for  the  debts  of  that  Company ;  it  is  to  &c. 

he  observed  that  there  has  never  been  any  transfer  of  the 
Appellant's  shares  in  the  Anglo  Australian   Company, 
^i  that  although,  in  consequence  of  what  has  been  done, 
i^  may  be  liable  to  be  dissolved  and  wound  up,  it  is  still, 
80  far  as  I  can  see,  a  subsisting  company.     There  has 
^n  no  order  to  dissolve  or  wind  it  up,  and  I  do  not 
^ink  that  it  is  competent  to  a  shareholder  in  a  subsisting 
company  to  get  rid  of  his  liability  to  its  creditors  merely 
^y  electing  to  leave  the  company  and  become  a  share- 
holder in  another  company  without  making  any  transfer 
of"  liis  shares.     To  hold  that  a  shareholder  could  do  this, 
'''oiild,  as  it  seems  to  me,  be  contrary  not  only  to  the 
cypress  provisions  of  the  act  7  &  8  Vict.  c.  110,  but  to 
Its    spirit  and  purpose,  the  plain  object  of  the  act  being 
™^t  by  the  returns  to  he  made  of  transfers  of  shares  the 
c**"^^itors  of  companies  should  know  to  whom  they  are  to 
lool  for  payment.     If,  therefore,  the  Appellant's  case 
^^pended  on  that  point,  I  am  strongly  disposed  to  think 
"^^t  it  could  not  be  maintained. 

^8  regards  the  question,  whether  due  diligence  has 

"^^^n  used  in  obtaining  payment  from  the  Anglo  Austra- 

^^^^91  Company,  the  cases  appear  to  me  to  establish  that 

^^^«  diligence  must  be  taken  to  have  been  used  when  a 

^^^  facias  has  been  issued  against  the  company  and 

*^^re  has  been  a  return  of  nulla  bona.      As  to  Mr. 

^^^'fhster^s  being  bound   to  prove  against  the  JBritish 

^^'^ovident   Company,  I  can  see  nothing  to  constitute 

■^ioi  a  creditor  of  that  company  so  as  to  enable  him  to 

P^ove;  nor  do  I  think  that  what  he  may  have  done  in 

"^ia  character  of  creditors'  representative  of  the  JBritish 

Vol.  II.— 1.  N  D.j.s.     Provident 
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1864.        Provident  Company  can  be  held  to  amount  to  an  adop- 
,^!^^^^^^      tion  of  the  liability  of  that  company  instead  of  the  lia- 

WOODHAUS  i»      ^  A         1         A  i*         \-i 

V,  bihty  of  the  Anglo  Australian   Company.     I  am   dis- 

Ihe  Anglo    pogg^j  jq  think,  therefore,  though  it  is  unnecessary  to 

&c.  give  any  concluded   opinion  on  the  question,  that  on 

OMPANY.     ^Q^^  Qf  those  points  could  the  contention  of  the  Ap* 

pellant  be  maintained. 

The  case  turns,  in  my  opinion,  on  the  mode  in  which 
Mr.  Webster  has  attempted  to  use  the  debt  of  Mr.  Wood^ 
hams. — [His  Lordship  here  referred  to  the  facts  particu- 
larly bearing  on  this  part  of  the  case,  and  read  the  me- 
morandum of  the  1st  of  September  J  1862.] — The  case 
then  stands  thus  :  Mr.  Webster  having,  in  consequence 
of  the  aheration  made  by  the  Lord  Chancellor  in  the 
Vice-Chancellor's  decree,  failed  to  get  an  indemnity 
against  the  liabilities  of  the  Anglo  Australian  Company, 
set  to  work  to  get  that  indemnity  by  taking  an  assign- 
ment to  a  trustee  for  himself  of  a  debt  due  from  tKe 
Anglo  Australian  Company  and  (hen  seeking  to  enforce 
the  debt  against  Mr.  Collins,  a  shareholder  in  that  com- 
pany who  had  joined  the  British  Provident  Company^ 
Under  the  order  now  under  appeal  Mr.  Webster  has 
obtained  a  right  to  do  this,  and  so  to  compel  Mr.  ColUns 
to  pay  the  whole  debt,  and  that  in  a  case  where  Mr. 
Webster  has,  and  Mr.  Collins  has  not,  power  to  obtain  an 
order  to  wind  up  the  Anglo  Australian  Company.  In 
my  opinion  this  is  a  fraudulent  use  of  the  debt,  which 
we  ought  not  to  tolerate.  Mr.  Webster  may  have  a  legal 
right  to  make  use  of  the  name  of  Mr.  Woodhams,  and 
to  enforce  the  debt  in  this  mode ;  but  it  is  a  right,  against 
the  exercise  of  which  this  Court  will  interfere.  It  was 
admitted  at  the  bar  that  what  Mr.  Webster  is  now  at- 
tempting could  not  be  done  in  the  case  of  an  ordinary 
partnership ;  that  a  partner  would  not  be  allowed  by  a 
Court  of  Equity  to  take  an  assignment  of  a  debt  owing 

by 


Company. 
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by  the  partnership  and  sue  his  co-partners  upon  it ;  but  1864. 
it  was  said  that  shareholders  are  not  partners.  In  my  ^^"^^ 
opinion  they  are  partners,  for  this  purpose  at  least,  that  «. 

the  Court  will  take  care  that  there  is  honest  and  just  ^^^^^^^^l 
dealing  between  them.  It  cannot  indeed  be  said  that  they  ^  &c. 
are  not  partners  even  further  than  this,  for  the  winding- 
up  acts  proceed  on  the  principle  that  there  is  a  partner- 
ship between  shareholders.  They  were  passed  because 
in  consequence  of  the  great  number  of  shareholders  in 
a  company  it  was  impossible  that  the  ordinary  remedies 
applicable  to  common  cases  of  partnership  could  be  re- 
sorted to  between  them.  Upon  principle,  therefore,  I 
am  of  opinion  that  Mr.  Webster  was  not  entitled  to  take 
the  course  he  has  taken.  But  in  addition  to  this,  I  think 
that  the  case  is  concluded  by  authority. .  The  cases  of 
Tauhr  v.  Hughes  (a).  Cutis  v.  Riddell  (i)  and  Bargate 
V*  Shortridge  (c)  appear  to  me  to  settle  the  rule,  that 
creditors'  debts  cannot  be  used  in  this  way.  I  am  of 
opinion  that  the  order  of  the  Vice-Chancellor  ought  to 
bedischarged,  and  the  application  to  the  Vice-Chancellor 
refoscd  with  costs ;  but  I  do  not  think  it  a  case  for  making 
the  Respondent  pay  the  costs  of  the  appeal  motion. 
Our  order  does  not  leave  Mr.  Webster  without  remedy, 
for  I  apprehend  that  it  is  clearly  in  his  power  to  obtain 
w  order  for  winding  up  the  Anglo  Australian  Company, 
>Dd  under  that  order  justice  would  be  done  between  him 
wd  Mr.  Collins. 

The  Lord  Justice  Knight  Bruce. 

At  the  conclusion  of  the  argument  in  this  case  my 
impression  was,  that,  with  all  deference  to  the  Vice- 
Chancellor,  I  could  not  agree  with  his  decision.     Upon 

further 

(«)  2  Jo.  if  Lot.  24.  (c)  5  H.o/L.  Cat.  297. 

(&)  I  DeG.^  Sm.  226. 
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further  consideration^  my  impression  that  the  order  under 

Woo  HAMS    *PP^^^  could  not  stand  was  confirmed,  but  I  felt  great 

o.  difficulty  as  to  what  order  should  be  substituted  for  it, 

Au8TaAL?AH    ^"  ^*^  ^^^  ^^'^^  Justice  should  not  be  prepared  to  go 

&C.  the  length  of  concurring  in  such  an  order  as  that  which 

he  has  now  proposed.     In  making  that  order  I  readily 

accompany  him. 


/ 
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COPPARD  V.  ALLEN.  April  13,  H. 

May  30. 
'T^HM  was  an  appeal   by  Alfred  Allen,  one  of  the     Before  The 
Defendants,  from  part  of  a  decree  of  Vice-Chan-    ^^^^"^  ''"«- 

,,  ^  TICE8. 

cellor  Stuart  (a). 

^  ^  Where  a  bill 

by  a  cestui 
The  bill  was  filed  by  a  creditor  on  behalf  of  himself  que  trust  is 

and   all  other  the  creditors  entitled  to  the  benefit  of  a  seeking  relief** 

deed   executed  by  Richard  Gates  for  the  benefit  of  his  in  respect  of  a 

creditors.     The  only  Defendants  to  the  bill  were  Allen  breach  of  trust, 

and    Gates.  but  a  general 

account  of  the 
trust  estate  is 
The  deed  in  question  was  dated  the  31st  o{  August,  also  sought, 

1851^  and  was  made  between  Richard  Gates  of  the  first  Order,  Consol. 

part.  Fielder  King,  James  Rhodes  and  the  Defendant  ?'^^-  ^^^;. ^' 
An        r    %  -    I-  ,    ,  .  ,.  does  not  dis- 

AUen  of  the  second  part,  aiul  the  executing  creditors  of  pense  with  the 

the   third  part.    The  parties  of  the  third  part  thereby  {Iff j^g^eel "" 

granted  to  Gates  licence  to  conduct  his  trade,  and  collect,  being  repre- 

g^t  in  and  dispose  of  his  effects,  under  the  inspection  of  ^^^^^  where 

^ing,  Rhodes  and  Allen,  till  the  30th  of  August,  1852,  therefore,  a 

^f  he  should  so  long  live  and  obser^the  stipulations  on  against  a  sur- 

•^>8  part  contained  in  the  deed ;  and  they  agreed  in  that  ^^^j^l^  ^^"*^^® 

^ent  not  to  take  proceedings  to  enforce   payment  of  general  ac- 

*eir  debts  during  that  period.     Gates,  on  his  part,  cove-  tr'L"  testate  on 

wanted  that  he  would,  when  required  by  the  inspectors,  the  footing  of 

niake  out  a  true  account  of  his  property  and  the  incum-  aild^de'fauir 

brances  thereon,  and  use  his  best  endeavours  to  get  it  in  ^^'^»  ^^>a^  ^*>e 

for  the  benefit  of  the  creditors,  and  would  from  time  to  representatives 

time,  when  the  moneys  received  should  be  sufficient  to  ®^  *  ^°"i''j.*^!® 
•'  who  had  died 

pay  shortly  before 

(a)  4  Giff.  497.  the  filing  of  the 

bill,  after 

having  acted  and  received  assets  jointly  with  the  surviving  trustee,  were  necessary 

P*^ei  to  the  suit. 
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1864.  pay  25.  6d.  in  the  pound  on  his  debts,  pay  the  same 
rateably  among  his  creditors  until  they  were  paid  in  full, 
and  would  until  such  payment  deposit  the  moneys  re- 
ceived by  him  in  the  London  and  County  Bank  at 
Horsham  to  an  account  to  be  opened  for  the  purposes 
of  the  estate,  or  otherwise  dispose  thereof  as  the  in- 
spectors should  from  time  to  time  direct.  The  deed 
also  empowered  the  inspectors  to  prolong  the  time  for 
realizing  the  estate  for  the  further  period  of  a  year. 
Gates  also  covenanted  that  if  at  any  time  during  the 
original  or  extended  term  his  business  should  in  the 
judgment  of  the  inspectors  become  embarrassed  or  less 
adequate  to  answer  the  purposes  of  the  deed,  he  would, 
at  the  request  of  the  inspectors,  convey  and  assign  to 
them  the  then  unapplied  residue  of  his  estate  and  eSects 
for  the  benefit  of  his  creditors.  It  was  agreed  that  on 
any  sale  of  any  part  of  Gates's  property  the  net  purchase- 
money  should  be  paid  to  the  inspectors  in  trust  to  divide 
it  among  the  creditors. 

Rhodes  went  abroad  in  1854,  and  remained  out  of  the 
jurisdiction  until  long  after  the  bill  was  filed.  King  died 
in  the  year  1861,  about  a  year  before  the  bill  was  filed. 

The  bill  alleged  that  the  three  inspectors  possessed 
themselves  of  the  estate  of  Gates  to  an  amount  sufficient 
to  have  paid  a  considerable  dividend  on  the  debts ;  that 
they  wasted  and  misapplied  parts  of  it ;  that  they  might, 
but  for  their  wilful  neglect  and  default,  have  received 
considerable  sums  in  respect  of  outstanding  debts  due  to 
Gates  and  of  other  parts  of  his  property,  beyond  what 
they  actually  received ;  that  no  dividend  had  ever  been 
paid  to  the  creditors,  and  that  the  inspectors  had  im- 
properly retained  in  hand  considerable  balances  be- 
longing to  the  estate.  The  bill  prayed  that  the  trusts  of 
the  inspectorship  deed  might  be  carried  into  execution 

under 
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wider  ihc  deeree  of  the  Court ;  tliat  an  account  might  be  1864. 
taken  of  all  the  estate  and  effects  of  Oales  received  by 
Allen  alone  or  jointly  with  any  other  person  or  persons, 
or  which,  but  for  his  wilful  default,  might  have  been  so 
received;  that  in  taking  such  account  All&i  might  be 
charged  with  interest  on  the  balances  which  from  time 
to  time  were  in  hand  unapplied,  with  yearly  rests,  or 
otherwise  as  to  the  Court  should  seem  fit ;  that  he  might 
be  decreed  to  pay  what  should  be  found  due  from  him 
on  taking  such  account ;  that  the  moneys  so  paid  and  all 
other  the  remaining  estate  and  effects  of  Gates  might  be 
duly  applied  for  the  benefit  of  the  Plaintiff  and  the  other 
creditors ;  that  a  receiver  might  be  appointed,  and  that 
if  necessary  there  might  be  an  injunction  to  restrain 
Allen  from  interfering  with  any  part  of  the  estate,  and 
that  Alien  might  be  decreed  to  make  proper  compen- 
sation for  all  damage  occasioned  by  his  misfeasance  and 
neglect,  and  also  to  pay  the  costs  of  the  suit. 

ft  appeared  from  the  answer  of  Allen,  and  from  the 
evidence  of  the  cause,  that  he  had  acted  in  the  inspector- 
ship, and  that  some  parts  of  the  estate  of  the  debtor 
bad  been  possessed  by  him.  He  insisted,  by  his  answer, 
that  James  Bhodes  and  the  personal  representatives  of 
Fielder  King  ought  to  have  been  parties  to  the  suit. 
He  admitted  that  Rhodes  was  out  of  the  jurisdiction. 

The  Vice-Chancellor  overruled  the  objections  as  to 
pvties,  and  made  a  decree  directing  an  account  to  be 
taken  of  the  estate  of  Gates  received  by  Allen,  either 
alone  or  jointly  with  any  other  person  or  persons,  or 
vhich,  but  for  his  wilful  neglect  or  default,  might  have 
l^een  80  received,  directing  the  account  to  be  taken  with 
yearly  rests,  and  charging  Allen  with  interest  on  the 
trances,  and  ordered  Allen  to  pay  the  Plaintiff *s  costs 
<)f  suit  up  to  and  including  the  hearing.  The  decree 
0  2  "  also 
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also  ordered  Gates  to  pay  into  Court  a  sum  of  money 
admitted  to  be  in  his  hands  belonging  to  the  estate  (a). 

Allen  appealed  against  the  whole  of  this  decree,  ex- 
cept so  much  of  it  as  directed  the  payment  by  Gates. 


On  the  appeal  being  opened,  on  the  15th  oi  March , 
the  objection  as  to  parties  having  been  mentioned,  their 
Lordships  directed  the  appeal  to  stand  over,  liberty 
being  given  to  the  Plaintiff  to  amend  his  bill  by  adding 
parties  if  he  should  be  so  advised.  The  Plaintiff  did 
not  avail  himself  of  this  permission,  and  the  appeal  now 
came  on  again.  Their  Lordships  directed  the  objection 
as  to  parties  to  be  first  argued.  It  was  stated  at  the 
bar,  and  evidence  was  tendered  to  prove,  that  Rhodes  was 
now  within  the  jurisdiction.  On  the  other  hand,  the 
Plaintiff  had  filed  an  afHdavit  to  prove  that  Rhodes  was 
insolvent,  and  that  King  had  died  insolvent. 


Mr.  Malins  and  Mr.  Kay  for  the  Plaintiff,  on  the 
question  of  parties. 

We  submit  that,  according  to  the  authorities,  you  may 
sue  one  executor  or  trustee  without  the  other ;  SetorCs 
Dec.  (ft).  You  may  charge  an  executor  or  trustee  with 
what  has  come  to  his  hands,  either  alone  or  jointly  with 
the  other  trustees  or  executors,  for  as  soon  as  you  esta- 
blish a  joint  receipt,  each  becomes  liable,  and  it  is  on  him 
to  discharge  himself.  The  authorities,  therefore,  proceed 
on  a  correct  principle,  for  the  parties  being  jointly  and 
severally  liable,  one  of  them  may,  according  to  Consol. 
Order  VII.  rule  2,  be  sued  without  the  others. 


(fl)  4  Ciff.  497. 


Mr. 

{b)   Vol,  1,  115;  vol.  2,  744, 
751,758(3rrffi/i7.) 
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Mr.  Bacon  and  Mr.  Rowcliffe  for  the  Appellant. 

The  moneys  in  this  case  were  all  paid  to  a  joint  account, 
and  all  the  accounting  parties  ought  to  be  here.  The 
only  order  that  could  properly  be  made  would  have 
been  to  order  the  cause  to  stand  over,  with  liberty  to  add 
parties.  A  decree  ought  not  to  be  made  against  Allen 
alone,  passing  over  the  other  parties  who  are  equally 
liable  with  him. — [^The  Lord  Justice  Turner:  If 
all  the  parties  were  here,  and  the  Plaintiff  having  ob- 
tained a  decree  against  all,  were  to  enforce  it  against  you 
alone,  you  could  not  obtain  contribution  without  a  fresh 
bill.  The  only  difference  that  the  absence  of  these 
parties  makes  to  you  appears  to  be,  that  if  the  account 
is  taken  in  their  absence  there  may  be  a  question  whether 
you  could  obtain  contribution  without  having  the  account 
taken  over  again  in  their  presence.  I  am  disposed  to 
think  that  in  a  suit  for  contribution  the  Court  would  not 
direct  the  account  to  be  taken  over  again,  but  only  allow 
the  Defendant  to  show  errors  in  it.  The  point,  how- 
ever, has  not,  so  far  as  I  am  aware,  ever  been  decided.] 
—The  cases  on  Consolid.  Order  VII.  r.  2,  all  lead  to  the 
conclusion  that  the  order  does  not  apply  to  cases  of 
general  account,  but  only  to  suits  for  a  liquidated  sum, 
or  for  a  single  definite  breach  of  trust.  The  cases  in 
which  the  Court  has  proceeded  in  the  absence  of  repre- 
sentatives of  deceased  trustees  have  all  rested  on  special 
circumstances. 


1864. 


Mr.  Malins  in  reply. 

In  suits  for  an  account  it  is  not  always  necessary  to 
inake  the  representatives  of  a  deceased  trustee  parties ; 
MoiUrt  V.  Barnes  {a).  The  terms  of  the  general  order 
>re  clearly  in  my  favor. 


The 


(a)  2  r.  4-  C.  C.  C.  616. 
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1864. 

The  Lord  Justice  Knight  Bruce. 


*•  The  Lord  Justice  is  of  opinion  that  the  argument  had 

better  proceed,  without  prejudice  to  (he  question  how  at 
Its  close  we  shall  deal  with  the  objection  as  to  parties. 
I  am  not  quite  satisfied,  but  am  willing  to  concur  in 
allowing  the  argument  to  proceed  on  that  footing. 


Mr.  Bacon  and  Mr.  Rowcliffe  for  the  Appellant. 

The  scope  of  this  deed  was  to  authorize  CMate$  to 
carry  on  his  business  and  realize  his  assets  under  the 
supervision  of  the  inspectors,  but  the  deed  does  not  vest 
the  assets  in  them,  and  they  cannot  be  liable  to  account 
on  the  footing  of  trustees.  The  present  decree  is  in  the 
most  stringent  form  that  could  have  been  used  if  the 
property  had  all  been  vested  in  the  inspectors  upon 
trusts  for  immediately  getting  it  in.  The  representatives 
of  King  ought  to  be  parties,  the  Consolidated  Order  V II. 
r.  2y  not  applying  to  such  a  case;  Fussellv.  Elwin{a)\ 
Shipton  V.  Rawlins  (ft) ;  Fowler  v.  Reynal  (c). 

Mr.  Malins  and  Mr.  Kay  in  support  of  the  decree. 

According  to  the  scope  of  the  deed,  it  was  the  duty  of 
the  inspectors  to  get  in  the  property  at  the  expiration  of 
two  years  at  the  furthest  if  the  trust  had  not  then  been 
completed,  and  it  makes  no  difference  in  their  duty  or 
liability  that  the  deed  does  not  assign  (he  property  to 
them.  Allen  admits  having  received  part  of  the  estate, 
tie  therefore  clearly  must  account ;  and  the  authorities,  in 
the  circumstances  of  the  case,  warrant  an  account  on  the 
footing  on  which  it  has  been  directed;  Jones  v.  Foxall{d)\ 

Williams 

(fl)  7  flare,  29.  (c)  2  De  G.  ^  Sm.  749. 

(6)  4  Hare,  619.  (J)  15  Beav.  388. 
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Williams  v.  Powell  (a);  Coope  v.  Carter  (fi);  Springett      ^^^ 
▼.  Dashwood  (c).  Cofparo 


Mr,  Bacon  in  reply. 

Judgment  reserved. 


Allen. 


Tke  Lord  Justice  Turner,  after  stating  the  leading      Masf  30. 
facts,  proceeded  as  follows : — 

Upon  the  argument  of  the  appeal  it  was  first  objected 

to  the  decree  that  the  Appellant  was  inspector  merely 

and  not  trustee,  and  that,  therefore,  no  such  account  as 

directed  by  the   decree   ought  to   have  been   directed 

agsinst  him ;  and  various  provisions  of  the  deed  were 

referred  to  as  showing  that  the  property  was  meant  to  be 

and  was  left  under  the  management  and  control  of  Gates 

die  debtor,  and  was  not  assigned  to  or  vested  in  the 

inspectors;  but  without  going  fully  into  the  provisions  of 

the  deed,  many  of  which  indicate  that  at  least  after  the 

lapse  of  two  years  from  its  date  the  property  was  intended 

^  be  and  was  put  entirely  under  the  control  and  manage- 

^nt  of  the  trustees,  it  is,  I  think,  sufficient  to  say  that 

^  property  was  by  the  deed  clearly  bound  by  a  trust 

'^r  the  benefit  of  the  creditors,  and  that  the  Defendant 

^Uen  has  so  acted  as  that   he  must  be  taken  to  have 

assumed  the  trust,  and  must  therefore  be  accountable  as 

^Ustee.     This  ground  of  objection  to  the  decree  cannot 

^t^refore,  as  it  seems  to  me,  be  maintained. 

A  much  more  serious   objection  to   the  decree  was 
r&iaed  upon  the  question  as  to  the  absence  of  parties 

insisted 

U)  15  Beav.  461.  (c)  2  Giff.  521. 

<*)  2  De  a,  M.  *  G.  292. 
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18G4.        insisted  upon  by  the  answer.     That  the  personal  repre- 
^^^^^       sentative  of  Fielder  King,  and   also  James  Rhodes  if 

COPPARD  .  1  .        1        .      .     1.     .         1     /. 

V.  shown  to  have  come  within  the  jurisdiction  before  issue 

Allen.  joined  in  the  cause,  would,  according  to  the  old  practice 
of  the  Court,  have  been  necessary  parties  to  the  suit, 
does  not,  as  I  apprehend,  admit  of  any  reasonable  doubt ; 
but  it  was  contended  on  the  part  of  the  Plaintiff  that  the 
course  of  the  Court  as  to  the  necessary  parties  ta  a  suit 
of  this  description  was  altered  by  the  Order  of  the  26th 
Avgust,  1841,  now  Order  VII.  r.  2,  of  the  Consolidated 
Orders,  and  that  by  virtue  of  that  Order  it  was  com- 
petent to  the  Plaintiff  to  sue  the  Defendant  Allen  alone 
as  one  of  the  inspectors,  without  the  other  inspectors 
being  in  any  way  represented  in  the  suit.  That  order  is 
as  follows : — "  Where  the  Plaintiff  has  a  joint  and 
several  demand  against  several  parties,  either  as  prin- 
cipals or  sureties,  it  shall  not  be  necessary  to  bring 
before  the  Court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto,  but  the  Plaintiff 
may  proceed  against  one  or  more  of  the  persons  severally 
liable." 

Soon  afler  the  making  of  this  order,  it  was  held  to 
apply  to  the  case  of  a  joint  and  several  demand  against 
trustees  in  respect  of  a  breach  of  trust  committed  by 
them,  and,  therefore,  that  one  of  several  trustees  might 
alone  be  sued  in  respect  of  such  breach  of  trust,  and 
this  decision,  although  apparently  not  altogether  ap- 
proved, seems  to  have  been  followed  in  many  cases. 
To  this  extent,  therefore,  the  course  of  the  Court  as  to 
the  necessary  parties  to  suits  of  this  description  must,  I 
think,  be  taken  to  have  been  altered ;  but  most,  if  not 
all,  the  cases  in  which  this  effect  has  been  given  to  the 
order,  have  been  cases  in  which  the  sole  question  was, 
whether  there  had  been  a  breach  of  trust  or  not,  and  in 
which,  if  the  breach  of  trust  was  established,  there  was 

a  clear 
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a  clear  right  to  a  decree  against  all  the  trustees  to  have  1864. 
the  breach  of  trust  set  right.  Those  cases,  therefore, 
have  gone  no  further  than  to  deprive  a  trustee  sued  in 
respect  of  a  breach  of  trust  of  the  assistance  of  his 
co-trustee  in  disproving  the  breach  of  trust.  In  none  of 
them,  so  far  as  I  can  find,  was  there  a  case  of  general 
account  superadded  to  the  question  of  breach  of  trust. 
On  the  contrary,  where  this  has  been  the  case,  it  seems 
to  have  been  uniformly  held  that  the  course  of  the  Court 
was  not  altered  by  the  General  Order.  It  was  so  held 
by  the  Vice-Chancellor  Sir  James  Wigram  in  Biggs  v. 
Pennip)  and  Shipton  v.  Rawlins (b\  and  these  de- 
cisions were  followed  by  the  Lord  Justice  Knight  Bruce 
as  Vice-Chancellor  in  Hall  v.  Austin(c)y  and  by  me  as 
Vice-Chancellor  in  Penny  v.  Penny  (d).  What  fell 
from  Lord  Langdale  in  Ling  v.  Colman  («),  tends  also, 
as  I  think,  to  support  this  view  of  the  effect  of  the  order, 
^hich  is  the  more  important,  as  the  application  of  the 
order  to  the  case  of  trustees  originally  emanated  from 
his  Lordship.  Upon  the  authorities,  therefore,  I  think 
it  must  be  considered  as  settled,  that  where  the  case  is 
not  one  of  breach  of  trust  merely,  but  a  general  account 
is  also  sought,  the  General  Order  of  the  26th  Avgust, 
1841,  does  not  dispense  with  the  necessity  of  all  the 
trustees  being  represented  in  the  suit;  and,  I  think, 
this  is  both  the  best  and  jnost  convenient  construction 
to  be  put  upon  the  order,  for  the  order  does  not  in 
terms  apply  to  cases  of  account,  and  it  seems  to  point  to 
demands  which  must  result  in  liability  to  pay;  but 
^here  a  general  account  is  to  be  taken,  there  may  in 
the  result  be  no  such  liability,  and  if  suits  be  permitted 
to  be  brought  against   one  of  several  trustees  for  a 

general 

id)  4  Hare,  469.  (</)  9  Hare,  39. 

(ft)  Ibid.  619.  (c)  10  Beav.  370. 

(f)  2  ColL  570. 
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18S4^  genera)  account,  there  can  be  little  doubt  that  the 
trustee  so  sued  will  immediately  institute  a  further  suit, 
bringing  his  co-trustees  before  the  Court  in  order  that 
they  may  be  bound  by  the  accounts  to  be  taken,  by 
which  of  course  they  could  not  be  bound  if  taken  in 
their  absence.  Whether  there  may  be  cases  in  which 
one  of  seTcral  trustees  may  alone  be  sued  in  respect  of 
joint  receipts,  either  by  virtue  of  this  General  Order  or 
even  independently  of  it,  it  is  not  necessary  for  us  to 
say.  Possibly,  one  of  several  trustees  may  have  so 
dealt  with  the  joint  receipts  as  to  have  rendered  himself 
separately  liable,  or  there  may  be  other  special  circum- 
stances which  may  warrant  his  being  separately  sued  in 
respect  of  them  ;  but  I  think  that  a  special  case  must  be 
made  to  maintain  such  a  suit  against  one  of  several 
trustees.  No  such  special  case  being  made  by  this  bill, 
and  the  bill  being  for  a  general  account,  I  think  that 
the  proper  order  to  have  been  made  on  the  parts  of  this 
decree  complained  of  by  the  appeal  was,  that  the  cause 
stand  over,  with  liberty  to  amend  by  adding  parties. 

In  this  view  of  the  case,  it  is  unnecessary  now  to  con- 
sider the  questions  raised  by  the  appeal  as  to  wilful 
default,  and  as  to  the  account  being  taken  with  resta, 
and  the  directions  for  computing  interest  upon  balances, 
and  as  to  costs ;  but  it  may  be  right  to  say  that,  as  at 
present  advised,  I  do  not  see  my  way  to  so  stringent  a 
decree,  and  I  much  doubt  whether  there  is  a  sufficient 
case  alleged  and  proved  to  warrant  it,  although  there 
may  be  sufficient  ground  for  directing  some  special 
inquiries  as  to  the  mode  in  which  this  estate  has  been 
dealt  with.  Upon  the  whole,  I  think  that  this  decree 
must  be  varied  by  striking  out  the  parts  complained  of 
by  the  appeal,  and  substituting  for  them  a  direction  that, 
except  as  to  the  payment  directed  to  be  made  by  the 
Defendant  Gates,  the  cause  stand  over,  with  liberty  to 

amend 
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amend  by  adding  parties.  It  will  be  for  the  Plaintiff  to 
consider  whether  he  will  or  will  not  make  Jamts  Rhodei 
I  party  Defendant  to  the  amended  bill. 

The  Lord  Justice  Knight  Bruce. 

Some  of  the  circumstances  of  this  case  caused  me  to 
hesitate  for  a  time  as  to  the  proper  order  to  be  made  on 
this  appeal.  I  have  ultimately  come  to  the  same  con- 
clusion as  the  Lord  Justice,  and  I  assent  to  the  order 
which  he  proposes. 


Apr.  22,  26. 
May  6,  9. 

Before  The 
MELLER  V.  STANLEY.  Lords  Juf- 

TTICES. 
HIS  was  an  appeal  from  an  order  of  Vice-Chancellor  ^  testator 

StuarL  entitled  to  a 

freehold  lease 
for  three  lives, 

JohnMeller,  the  testator  in  this  cause,  was  at  the  time  ,^"  ^"}^® 

^L*     1      1         1.1  «       «  .1  «/v^  .  1    «  habit  of  msur- 

ms  death,  which  took  place  m   1829,  entitled  to  a  ing  each  of  the 

•ease  for  three  lives  of  the  tithes  of  Wylmnbury,  and  had  ^*^^  ^"t'^ 

•^  .  newing  the 

insured  lease  at  a  fine 
when  a  life 
^pped.    By  his  will  he  empowered  his  trustees  to  pay  the  premiums,  to  renew  the 
'^^i  and  to  obtain   other  policies  on  the  new  lives   on  the  plan  then  adopted. 
Subject  as  above,  he  directed  his  trustees  to  accumulate  the  income  of  his  real  and 
P^fwnal  estate  for  twenty-one  years,  and  at  the  end  of  that  period  to  stand  possessed 
^f  ill  the  property  and  accumulations  in  trust  for  A,  for  life,  remainder  to  her  children 
•Qccessifely  in  tail.     A.  had  two  children,  the  eldest  of  whom  died  an  infant  in  A,*8 
'"eiinje,  the  other  was  still  living.     During  A.*t  life  one  of  the  lives  dropped;  the 
^>tees  renewed  the  lease  and  insured  the  new  life,  after  doing  which  a  large  surplus 
Wlhe  moneys  received  on  the  policy  remained  in  hand.     A.  having  died,  the  represen- 
tee ef  the  deceased  tenant  in  tail  claimed  this  surplus  and  the  subsisting  policies. 
Held,  that  a  valid  trust  was  created  for  keeping  on  foot  the  policies  subsisting  at  the 
f.^l?  of  the  testator,  and  by  means  of  them  renewing  the  lease  and  effecting  fresh 
P^'icies  on  the  new  lives,  and  timt  the  personal  estate  was  primarily  liable  to  keep  on 
foot  the  policies  subsisting  at  the  death  of  the  testator,  but  not  the  future  policies,  and 
Ijjat  subject  to  the  above  trust,  the  personal  estate  of  the  testator  vested  absolutely  in 
*°^  first  tenant  in  tail,  and  that  her  representative  was  entitled  to  the  surplus  of  the 
Moneys  under  the  dropped  policy,  after  providing  for  payment  of  the  future  premiums 
?^  the  two  remaining  old  policies,  and  paying  the  expenses  of  effecting  the  new  policy, 
^(  Was  not  entitled  to  a  transfer  of  the  two  remaining  old  policies,  for  that  the  moneys 
^^^Hse  from  them  were  primarily  liable  to  the  expenses  of  renewing  the  lease  and 
•staining  fresh  policies. 
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insured  each  of  the  lives  in  the  sum  of  5,000/.  Fie  had 
^  been  in  the  habit  of  keeping  all  the  lives  in  the  lease 

V.  thus  insured,  and  when  a  life  dropped  he  applied  the 

Stanley,     money  receivable  under  the  policy  in  renewing  the  lease 

and  effecting  a  similar  policy  on  the  life  of  the  new  cestui 

que  vie. 

By  his  will,  dated  the  1st  of  May,  1829,  the  testator 
gave  his  residuary  real  and  personal  estate  to  trustees^ 
and  then  gave  the  following  direction  : — "  And  I  autho- 
rize and  empower  my  said  trustees  and  the  survivor  of 
them,  his  heirs,  executors,  administrators  and  assigns 
from  time  to  time  to  pay  the  annual  premiums  on  the 
policies  of  insurance  for  5,000/.  each  on  three  lives  in 
my  Wybunhury  tithe  lease,  and  to  renew  the  said  lease 
from  time  to  time  whenever  it  can  be  done  on  reasonable 
terms,  and  to  obtain  other  policies  on  the  life  or  lives  to 
be  therein  named  on  the  plan  now  adopted ;  and  it  is 
my  will  that  none  of  the  policies  shall  be  sold.'*  The 
testator  then,  subject  as  aforesaid,  directed  his  trustees 
to  accumulate  the  income  of  his  residuary  real  and  per- 
sonal estates  for  the  term  of  twenty-one  years,  and  at 
the  expiration  of  that  time  he  gave,  devised  and  be- 
queathed all  his  real  and  personal  estate  with  the  accu- 
mulations thereof  to  Frederick  Barker  for  life,  remainder 
to  his  first  and  other  sons  successively  in  tail,  with  re- 
mainder to  Dora  Barker  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail,  with  remainder  to 
her  first  and  other  daughters  successively  in  tail,  with 
divers  remainders  over. 

Frederick  Barker  died  in  1854  without  having  had 
issue.  In  1855,  Dora  Barker  married  Mr.  Bull,  and  a 
settlement  was  executed  on  their  marriage,  extending  in 
terms  to  all  interest  in  the  testator's  property  which  Mr. 

BuU 
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Bull  might  acquire  as  next  of  kin  of  any  child  of  the 
mamage. 

There  was  issue  of  the  marriage  two  daughters,  Dora 
JSmiltf,  who  was  bom  in  1856  and  died  in  1858,  and 
Awinie  Sophia,  born  in  1857,  and  still  living. 

In  1860,  one  of  the  lives  in  the  lease  dropped.  The 
trustees  received  the  moneys  payable  under  the  policy  on 
tbat  life,  obtained  a  new  lease  with  a  fresh  life  inserted, 
and  insured  that  life  for  5,000/.  The  moneys  payable 
onder  the  dropped  policy  had  been  increased  by  the  ad- 
dition of  bonuses  to  a  large  amount,  and  after  the  re* 
>^ewal  of  the  lease  the  trustees  had  a  large  surplus  in 
h^nd. 

In  the  same  year,  1860,  the  perod  of  accumulation 
^vided,  and  Mrs.  Bull,  from  that  time  until  her  death  on 
^He23rd  of  December,  1862,  received  the  whole  income 
^f  the  property  after  payment  of  the  annual  premiums  on 
^te  policies. 

After  Mrs.  BulCs  death,  Mr.  Bull  took  out  letters  of 
Administration  to  the  estate  of  his  deceased  child  Dora 
-^S»i7y  Bull,  and  he  and  the  trustees  of  his  marriage  set- 
tlement presented  a  petition  asking  for  the  transfer  to 
^le  trustees  of  a  considerable  sum  of  Consols  in  Court  in 
'^le  cause  which  represented  the  surplus  of  the  moneys 
Arising  from  the  dropped  policy,  and  also  asking  for  an 
Assignment  to  them  of  the  three  subsisting  policies. 

The  petition  was  heard  by  Vice-Chancellor  Stuart, 
^ho  was  of  opinion  that  the  subsisting  policies  and  the 
surplus  of  the  dropped  policy  belonged  to  Annie  Sophia 
Sull,  as  the  first  tenant  in  tail  in  possession,  and  there- 
fore refused  to  make  any  order  on  the  petition,  but  gave 

%  the 
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1864.  the  costs  of  all  parties  out  of  the  estate,  considering  tbe 
question  one  proper  to  be  submitted  to  the  Court.  The 
Petitioners  appealed. 

Mr.  MaUus  and  Mr.  Chapman  Barber  £or  the  Ap- 
pellants. 

If  there  were  an  intention  shown  on  the  face  of 
the  will,  that  only  a  tenant  in  tail  who  canae  into  pos- 
session should  take  the  personal  estate,  the  decision  of 
the  Vice-Chancellor  would  be  right,  but  there  is  no  pre- 
tence for  saying  that  such  an  intention  is  shown  on  the 
will,  and  there  is  nothing  to  take  the  case  out  of  the 
general  rule,  that  what  gives  an  estate  tail  in  realty  gives 
an  absolute  interest  in  personalty;  Cox  v.  Sutton  {a) 
shows  the  distinction.  The  accumulations  pass,  though 
net  mentioned ;  Harvey  v.  Cooke  (6) ;  Qosling  v.  Gos^ 
ling  (c).  The  trust  as  to  the  policies  came  to  an  end  as 
soon  as  there  was  a  person  absolutely  entitled  to  the  per- 
sonal estate.  We  are,  therefore,  entitled  to  the  subsisting 
policies  effected  in  the  testator*8  life,  and  to  the  residue 
of  the  moneys  from  the  dropped  policy. 

Mr.  Bacon  and  Mr.  Cracknall  for  the  surviving 
daughter. 

The  policies  were  given  to  the  trustees  in  trust  to  keep 

them  on  foot  and  deal  with  them  according  to  the  mode 

adopted  by  the  testator.     The  Vice-Chancel  lor,  as  we 

submit,  rightly  held  this  not  to  be  a  gift  of  the  policies 

along  with  the  personal  estate,  but  a  continuing  trust 

making  them  follow  the  real  estate ;  they,  in  fact,  were 

turned  into  realty  for  the  purposes  of  the  will.     When 

the  first  tenant  in  tail  died  there  was  no  money,  nothing 

became  payable  under  the  policy  until  long  after.     The 

infant 

{a)  2Jur.{N.S.)732,r.-C.W.  (r)  1  De  G.,  J.  *  S.  1. 

(6)  4  Ruu.  34. 
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iDfant  could  not  have  claimed  tlie  policy,  for  it  was  sub-  1864!. 
ject  to  a  trust  which  had  not  determined. — [The  Lord 
Justice  Turner:  If  the  tenant  in  tail  had  been  of  age, 
could  not  she  and  her  mother  have  called  on  the  trustees 
to  transfer  it  to  them  ?] — We  submit  that  they  could  not, 
unless  they  had  first  disentailed  the  estate,  that  of  course 
would  have  put  an  end  to  the  trust.  The  Petitioners 
tanoot  have  any  title  to  the  new  policy  which  was  ef- 
fected after  the  death  of  the  first  tenant  in  tail,  and  has 
beeu  kept  up  at  the  expense  of  the  present  tenant  in 
tail— [Mr.  Malms :  We  do  not  claim  it ;  we  claim  the 
other  two,  admitting  that  we  are  liable  to  repay  the  pre- 
miums which  have  been  paid  out  of  the  income  of  the 
present  tenant  in  tail.] — As  to  the  other  policies  they 
ire  subject  to  a  trust  to  renew  the  lease,  which  is  not 
objectionable  on  the  ground  of  remoteness,  being  de- 
pendent on  an  estate  tail.  It  is  tantamount  to  a  trust  to 
invest  in  real  estates  to  be  settled. 

Mr.  Jessel  for  a  remainderman. 

Mr.  Greene  for  the  trustees. 

Mr.  Malins  in  reply. 

The  argument  of  the  Appellants  cannot  prevail  unless 
the  policies  are  held  to  be  real  estate,  which  cannot  be. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  I  retain  the  impression  which  I  had  at      April  26. 
^  conclusion  of  the  argument,  that  the  three  policies 

subsisting 


I 


188  CASES  IN  CHANCERY. 

1864.  subsisting  at  the  testator's  death  are  to  be  considered  as 
part  of  the  personal  estate  of  the  testator  bequeathed  by 
him  in  terms  which,  if  the  subj.  ct  matter  of  the  gift  had 
been  real  estate,  would  have  conferred  on  the  deceased 
daughter  of  Mrs.  Bull  an  estate  tail  in  remainder.  I 
am  of  opinion,  therefore,  that,  subject  to  the  preceding 
interest,  she  became  absolutely  entitled  to  that  part,  of 
the  personal  estate,  and  that  the  fact  of  her  death  before 
she  acquired  an  interest  in  possession  is  immaterial. 
Upon  the  determination  of  Mrs.  BulVs  life  interest,  Mr. 
Bully  as  the  legal  personal  representative  of  his  deceased 
daughter,  became  entitled  in  possession  to  this  part  of 
the  personal  estate,  subject  to  the  contract  in  his  marriage 
settlement  to  settle  any  interest  which  he  might  so  ac- 
quire. It  appears  to  me,  however,  that  there  is  a 
question  requiring  further  argument  and  consideration, 
the  question  as  to  the  validity  and  continuance  of  the 
trust  for  keeping  up  the  policies  out  of  the  income  of 
the  estate  and  applying  the  moneys  receivable  under  them 
in  renewing  the  lease.  On  this  point  I,  and  1  believe 
the  Lord  Justice  also,  shall  be  glad  of  the  assistance  of 
counsel. 

Tlie  Lord  Justice  Turner. 

This  is  a  very  singular  case.  There  is  no  doubt  as  to 
the  general  rule,  that  where  real  and  personal  estate  are 
given  together,  the  person  who  takes  the  first  estate  tail 
in  the  real  estate  takes  an  absolute  interest  in  the  per- 
sonalty, subject  to  the  prior  interests ;  and  I  do  not  think 
that  this  will  contains  anything  to  take  the  case  out  of 
the  general  rule.  The  moneys  to  be  received  under  the 
policies  are  not  impressed  with  a  trust  for  investing  the 
whole  of  them  in  real  estate,  nor  is  the  will  so  framed  as 
to  provide  that  the  personal  property  shall  not  vest 
absolutely  in  a  tenant  in  tail  who  dies  under  twenty-one. 

But 


Mbller 
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But  there  remains  this  further  question.     Whatever  the        1864. 

daughter  took  as  personal   estate  she  took  as  residue, 

and  it  was  therefore  subject  to  all  charges  imposed  on 

the  personal  estate  by  the  will.     It  may  therefore  be,      Stanley. 

that  by  virtue  of  the  special  directions  of  the  will  there 

is  still  a  subsisting  trust  to  keep  the  policies  on  foot  and 

to  renew  the  lease  by  means  of  the  moneys  received 

under  them ;  and  if  bo,  the  title  of  the  representative  of 

the  deceased  daughter  will  to  some  extent  be  prevented 

from  taking  present  effect.     This  point  has  not  been  so 

folly  argued  as  I  could  wish,  and  I  agree  with  my  learned 

Brother  in  desiring  to  have  it  further  discussed. 


Mr.  Malins  and  Mr.  Chapman  Barber  for  the  Ap-       Ji^y  6- 
pellants. 

There  is  no  direct  trust  to  renew  the  lease,  a  power 
only  is  given  to  the  trustees  which  they  were  not  bound 
to  exercise,  and  the  existing  policies  cannot,  therefore, 
he  considered  as  saddled  with  any  trust.  If  there  was 
A  trust  for  renewal,  we  submit  that  it  subsisted  only 
during  the  twenty-one  years  of  accumulation,  and  has 
now  determined.  If  the  trust  were  general  it  would  be 
void  for  remoteness,  the  existing  policies,  therefore,  are 
free.  In  any  event,  no  further  trust  is  impressed  upon 
*ny  policy  than  that  of  a  single  renewal  and  of  the 
effecting  of  a  new  policy ;  the  dropped  policy,  therefore, 
has  fulfilled  its  trust,  and  the  surplus  moneys  arising 
from  it  form  part  of  the  general  residue  of  the  personal 
estate  and  belong  to  the  Appellants;  Bassil  v.  Lister  {a). 

Mr,  Bacon  and  Mr.  Cracknall  for  the  surviving 
^ughter. 

There  is  a  valid  trust  to  keep  up  the  insurances.     It 

cannot 
(a)  9  Hare,  177. 
Vol  II— 2.  P  D.J.S. 
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1864«.       cannot  be  void  for  remoteness,  since  it  would  be  deter- 
mined by  barring  the  entail  in  the  realty, 

Mr.  Jessel  for  a  remainderman, 

I  contend  that  there  is  a  valid  trust  for  keeping  up  the 
subsisting  policies  and  renewing  the  lease  on  the  dropping 
of  the  two  older  lives.  The  trust  is  not  void  for  remote- 
ness, it  amounts  to  a  purchase  of  life  leaseholds  for  the 
benefit  of  the  persons  entitled  under  the  ordinary  limi- 
tations of  a  settlement  of  real  estate.  Neither  is  it 
obnoxious  to  the  provisions  of  the  Thellusson  Act,  being 
similar  to  the  usual  direction  for  the  application  of  rents 
during  the  minority  of  a  tenant  in  tail  by  purchase. 

Mr.  Malins  in  reply. 

If  the  trust  be  held  to  be  subsisting,  the  premiums 
ought  to  be  paid  pro  ratiL  out  of  real  and  personal  estate, 
the  realty  and  personalty  being  given  in  one  mass. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

Mny  9.  In  this  case  we  have  already  decided  that  the  Ap- 

pellants are  entitled  to  the  residue  of  the  testator's  personal 
estate,  and  that  the  policy  moneys,  which  form  one  of  the 
subjects  of  this  petition,  are  part  of  that  residue.  The 
question  which  now  remains  to  be  decided,  and  which 
has  been  the  subject  of  further  argument  before  us,  is, 
whether  these  policy  moneys,  as  part  of  the  residue  of 
the  testator's  personal  estate,  are  chargeable  to  any,  and 
if  any,  to  what  extent,  under  the  provisions  contained  in 
the  will  with  reference  to  the  renewal  of  the  Wyhunbury 
tithe  lease.  The  general  dispositions  of  the  will  and 
the  facts  of  the  case  have  been  so  recently'  under  con- 
sideration, 
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sjJeration,  that  it  is  unnecessary  to  detail  them.  It  is 
suflScient  to  state  the  particular  clause  of  the  will  on 
which  thei  question  now  to  be  decided  more  immediately 
depends. — [His  Lordship  read  the  clause  set  out  above.] 

It  was  first  argued  on  the  part  of  the  Appellants,  that 
this  clause  merely  gave  a  power  to  the  trustees,  and 
created  no  trust  which  they  were  bound  to  fulfil;  but 
although  the  words  of  the  clause  are  words  importing 
power  merely,  I  think  it  clear  that  the  power  imported 
by  them  is  one  which  the  trustees  were  bound  to 
exercise,  and,  therefore,  that  there  was  a  trust  created 
by  thera.  The  case  of  Brown  v.  Higgs{a)  contains 
much  which,  as  it  seems  to  me,  has  an  important  bearing 
on  this  point. 

There  being  then  a  trust  thus  created,  it  is  to  be  con- 
sidered what  that  trust  is,  and  there  are  two  parts  of  it. 
First,  a  trust  for  the  payment  of  the  premiums  on  the 
three  existing  policies  ;  and  secondly,  a  trust  for  the  re- 
wwal  of  the  lease,  if  in  the  judgment  of  the  trustees  it  can 
be  renewed  on  reasonable  terms,  and  for  obtaining  further 
policies.  If  these  parts  of  the  trust  could  be  altogether 
separated  the  one  from  the  other,  there  could  not,  as 
it  seems,  be  any  doubt  that  the  Appellants  would  be 
entitled  to  the  whole  of  the  fund  in  question  on  this 
petition.  They  could  not  be  bound  to  keep  up  policies 
^kich,  in  that  case,  would  be  to  be  kept  up  for  their  own 
keneBt  only. 

The  first  question  then  is,  whether  these  two  parts  of 
tbe  trust  can  be  wholly  separated,  or  are  so  connected 
^ether  as  that  the  one  cannot  take  effect  unless  the 
other  can  take  effect  also ;  and  I  think  that  they  must 

be 
(a)  4  Ves.  708;  5  Vet.  495;  8  Vet.  561. 
P2 
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1864.  be  taken  in  connection  the  one  with  the  other.  The 
plain  intent  of  the  will  appears  to  me  to  be,  that  the 
existing  policies  were  to  be  kept  up  for  the  purpose  of 
renewing  the  lease.  Although,  however,  the  trust  must 
thus  be  taken  as  one  connected  trust,  there  is  not,  so  far 
as  I  can  see,  any  ground  upon  which  it  could,  as  against 
an  absolute  owner  of  the  personal  estate,  be  insisted 
that  the  policies  should  be  kept  up  at  the  expense  of  the 
personal  estate  if  the  lease  could  not  be  renewed,  either 
from  the  circumstances  of  the  case,  or  from  any  in- 
validity in  the  trust  created  for  the  renewal  of  it. 

Now,  so  far  as  the  circumstances  of  the  case  are  con- 
cerned, it  certainly  does  not  yet  appear  that  the  lease 
may  not  be  capable  of  renewal,  and  it  is  only  necessary, 
therefore,  to  consider  whether  the  trust  for  renewal  is 
valid.  It  was  said,  on  the  part  of  the  Appellants,  that 
this  trust  was  void  for  remoteness;  but  the  argument 
was  not  pressed  to  the  extent  that  it  was  void  as  to  the 
renewals  on  the  dropping  of  the  lives  which  were  in 
existence  at  the  death  of  the  testator.  I  am  not 
altogether  satisfied,  however,  that  the  trust  could  be 
held  valid  as  to  some  renewals  and  invalid  as  to  others, 
although,  beyond  what  I  have  said,  I  do  not  mean  to 
give  any  opinion  upon  that  point.  In  my  view  of  the 
case  it  is  not  necessary  to  do  so,  for  I  think  that  the 
trust,  assuming  it  to  extend  to  all  renewals,  is  neverthe- 
less valid,  and  I  think  so  for  this  reason :  The  trust  is 
for  the  benefit  of  the  devisees  of  the  estate;  and  the 
limitations  of  the  estate  being  valid,  there  would  neces- 
sarily be  a  person  who,  within  the  period  allowed  by 
law,  would  have  the  absolute  command  over  the  estate, 
and  by  consequence  over  the  trust.  The  trust  for 
renewal  then  being  valid,  I  .can  see  nothing  to  invalidate 
the  first  part  of  the  entire  trust — the  trust  to  keep  up  the 

policies 
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policies  which  were  existing  at  the  death  of  the  testator;        1864. 

and  two  of  those  policies  being  still  in  force,  I  think  that 

a  competent  part  of  the  fund  which  has  arisen  from  the 

dropped  policy  must  be  retained  in  Court  to  answer  the 

premiums  on  those  two  policies.     I  think,  also,  that  the 

Respondent  is  entitled  to  be  repaid  out  of  this  fund  the 

amount  paid  for  obtaining  the  new  policy  upon  the  life 

which  has  dropped,  including  the  first  year*s  premium ; 

but  beyond  this,  I  think  that  the  fund  belongs  to  the 

Appellant,  for  the  trust  for  the  payment  of  premiums 

does  not  appear  to  me  to  extend  to  future  policies,  and 

although  the  trust  for  renewal  and  for  obtaining  future 

policies  goes  further,  this  part  of  the  trust  is  qualified 

by    the    words    "on    the    plan    now   adopted,"    and, 

coupling  these  words  with  the  limited  terms  of  the  trust 

for  the  payment  of  premiums,  I  think  the  intention  of 

the  testator  must  be  taken  to  have  been,  that  the  pre- 

iDiums  on  the  future  policies  were  to  be  paid  out  of  the 

rents.    Looking,  too,  to  the  provisions  for  effecting  new 

policies,  I  think  the  intention  must  be  taken  to  have 

been,  that  each  policy  as  effected  was  to  provide  the 

fund  for  obtaining  a  further  policy. 

The  Appellants,  by  their  original  petition,  claimed  an 
assignment  of  the  two  policies  which  were  existing  at 
the  death  of  the  testator  and  which  have  not  yet  dropped ; 
and  this  claim,  although  not  much  insisted  upon,  was 
"ot,  I  think,  wholly  abandoned  in  the  argument  before 
^\  but,  in  my  opinion,  the  Appellants  are  not  entitled  to 
the  assignment  thus  claimed  by  them,  for  I  think  that 
t'pon  the  true  construction  of  this  will  the  money  arising 
from  each  of  these  policies  as  it  drops  is  primarily  liable 
^0  the  expenses  of  renewing  the  lease  and  obtaining  a 
^^^  policy.  The  point  to  which  I  drew  attention  during 
^"c  argument,  as  to  contribution  between  the  real  and 

personal 
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personal  estate,  seems  to  me  to  be  settled  by  Boughton  ▼• 
Baughton  (a)  and  Tench  v.  Cheese  (&),  on  the  autliority 
of  which  cases  I  think  the  personal  estate  is  in  this  case 
primarily  liable. 


The  Lord  Justice  Knight  Bruce. 

In  this  singular  cause,  as  to  which  I  have  felt  con- 
siderable embarrassment,  I  am  convinced  that  the  con- 
clusion at  which  the  Lord  Justice  has  arrived  is  the 
safest  and  the  best,  though  the  case  appears  to  me  one 
which  presents  only  a  choice  of  difficulties. 

(fl)  1  H,ofL.  Cm.  406.  (6)  6  Be  G.,  M  ^  G.  453. 
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Jpril  22,  23. 

Before  The 

Lords 
Justices. 
The  Plaintifi,  T^HIS  was  an  appeal  from  a  decree  of  Vice-Chancellor 

in  1855.  en-  '    A      Kindersley. 
caged  the  De-  ^ 

lendant  as  The 

their  traveller, 

to  obtain  orders  and  collect  moneys,  at  a  salary,  the  Plaintiffs  paying  all  trareUing  ex- 
penses. After  each  journey  the  Defendant  rendered  an  account  and  paid  over  the 
nalance  appearing  to  be  due  from  him.  The  travelling  expenses  were  charged  in  the 
accounts  as  so  many  days'  travelling  expenses,  without  gtving  any  particulars.  No 
objection  was  made  to  tne  accounts,  and  they  were  entered  in  the  Plaintiffs'  books. 
This  went  on  till  Aprils  1861,  when  the  Defendant  gave  the  Plaintiffs  six  months' 
notice  of  his  intention  to  leave  their  service.  The  Plaintiffs,  in  Julif^  1861,  gave  him 
notice  to  keep  a  detailed  account  of  his  travelling  expenses,  but,  notwithstanding  this, 
his  subsequent  accounts  were  prepared  on  the  same  footing  as  the  former  ones,  and 
were  dealt  with  in  the  same  way  down  to  October,  1861,  when  he  left  the  Plaintiflb' 
service.  The  Defendant  having  sent  in  a  claim  for  salary,  the  Plaintiffs  served  him 
with  a  counter  claim,  which  however  did  not  raise  any  questions  as  to  his  accounts. 
Held,  that  a  bill  by  the  Plaintiffs  against  the  Defendant  for  an  account  could  not  be 
maintained. 

Per  the  Lord  Justice  Turner :  Where  accounts  have  been  rendered,  the  balances 
appearing  due  upon  them  paid,  and  the  accounts  entered  in  the  books  of  the  persons 
to  whom  they  have  been  delivered,  and  a  subsequent  account  has  been  rendered  by 
those  persons,  raising  no  question  as  to  the  accounts  which  have  been  delivered,  those 
accounts  must  be  treated  as  settled. 

Per  the  Lord  Justice  Turner  :  From  the  course  of  dealing  between  the  parties,  an 
agreement  that  the  travelling  expenses  should  be  charged  in  a  gross  sum,  without 
gtving  particulars,  was  to  be  implied,  which  agreement  the  Plaintiffs  could  not  de- 
tennine  by  their  notice  of  Ju/y,  1861. 
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llie  bill  was  filed  by  manufacturers  at  Sheffield  against        1863. 

of  their  travellers,  and  it  prayed  that  an  account 

light  be  taken  of  all  sums  of  money  received  by  the 

XDefendant,  or  which  were  properly  due  and  payable  by 

l^im  to  the  Plaintiffs  for  damages  or  otherwise  in  respect 

of  the  matters  mentioned  in  the  bill,  and  of  all  moneys 

X>aid  by  the  Plaintiffs  to  the  Defendant  in  respect  of 

salary,  travelling  expenses  or  otherwise,  and  an  account 

of  moneys  payable  by  the  Plaintiffs  to  the  Defendant  for 

salary,  travelling  expenses  or  otherwise,  and  that  the 

I>efendant  might  be  ordered  to  pay  to   the  Plaintiffs 

rliat  should  be  found  due   from   him,   the   Plaintiffs 

oBFering  to  pay  what,  if  anything,  should  be  found  due 

fron  them.     The  bill  also  asked  for  an  injunction  to 

res^train  the  Defendant  from  proceeding  at  law  for  his 

sa^lary. 

The  Defendant  had  entered  the  service  of  the  Plaintiffs 

813    commercial  traveller  and  clerk  in  the  month  of  Aprils 

18S1,  and  he  continued  in  their  service  in  those  capacities 

Aown  to  the   16th  of  October^  1861.     The   terms  on 

^hich  the  Defendant  originally  entered  the  service  of 

the  Plaintiffs  did  not  distinctly  appear  further  than  that 

he  was  to  have  a  salary  of  120Z.  a  year,  but  on  the  11th 

of  October,  1855,  an  agreement  was  come  to  between 

the  Plaintiffs  and  the  Defendant,  of  which  the  following 

^ere  the  material  terms : — 

"  The  said  M.  Hunter  ^  Son  hereby  agree  to  engage 
the  said  W.  J.  Belcher  as  clerk  and  traveller  for  them 
for  the  term  of  three  years  and  a  half  from  the  date 
hereof  on  the  following  terms: — The  salary  to  be  after 
the  rate  of  120/.  per  annum  for  the  first  half  year  and 
^L  per  annum  during  the  remaining  three  years.  The 
•*!<!  W.  J.  Belcher  to  be  engaged  in  travelling  for  the 
^d  M.  Hunter  ^  Son  as  their  commercial  traveller  in 
^^efand  or  elsewhere  not  exceeding  six  months  out  of 

every 
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1864.  every  twelve  months,  and  to  employ  himself  in  the  ware- 
house of  the  firm  as  clerk  during  the  remaining  time  in 
the  same  manner  as  now :  all  travelling  expenses  to  be 
paid  by  the  said  M.  Hunter  ^  Son.  AnJ  the  said 
W.  J.  Belcher  hereby  agrees  to  engage  himself  to  the 
said  M.  Hunter  §f  Son  on  the  terms  and  for  the  period 
aforesaid.  And  it  is  mutually  agreed,  that  notwith- 
standing the  expiration  of  the  said  term  of  three  years 
and  a  half,  this  agreement  and  the  said  service  shall 
continue  until  one  of  the  said  parties  hereto  shall  have 
given  to  the  other  six  calendar  months'  notice  in  writing 
of  his  or  their  intention  to  determine  the  same.** 

From  the  time  of  the  Defendant's  entering  the  Plain- 
tiffs' service  he  annually  made  several  journeys,  prin- 
cipally, as  it  appeared,  in  Ireland,  on  the  Plaintiffs' 
account,  for  the  purpose  of  obtaining  orders  to  be  exe- 
cuted by  them  and  collecting  moneys  due  to  them  from 
their  customers,  and  in  the  course  of  these  journeys  he, 
out  of  the  moneys  which  he  collected  from  time  to  time, 
made  remittances  to  the  Plaintiffs  and  payments  on  their 
behalf.  On  his  return  from  each  of  these  journeys  the 
Defendant  rendered  to  the  cashier  of  the  Plaintiffs  a 
detailed  account  of  the  moneys  which  he  had  thus 
received  and  paid,  and  in  each  of  these  accounts  the 
Defendant  charged  his  expenses  in  one  gross  sum  as  so 
many  days'  expenses  according  to  the  number  of  days 
he  had  been  engaged  on  the  journey.  On  each  of  these 
accounts  being  rendered  the  Defendant  paid  the  balance 
appearing  by  it  to  be  due  from  him,  after  deducting  what 
for  the  time  being  was  due  to  him  for  his  salary,  and  all 
the  accounts  thus  rendered  were  entered  by  the  Plaintifis* 
cashier  in  a  book  of  the  Plaintiffs  called  "  The  Journey 
Book."  At  the  end  of  1860  the  Defendant  became 
unwell  and  was  for  some  time  unable  to  travel,  and  he 
did  not  travel  again  for  the  Plaintiffs  until  April,  1861. 

On 
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On  the  16th  April,  1861,  the  Defendant,  acting  upon 
the     provision  for  that  purpose  contained  in  the  agree- 
ment of  the  11th  of  October,  1855,  gave  notice  to  the 
Plaintiffs  of  his  intention  to  leave  their  service  on  the 
IStli  of  October  then  next,  and  on  the  same  16th  April, 
1861,  the  Plaintiffs  wrote  to  the  Defendant  a  letter,  in 
'^^hich,  after  referring  to  and  explaining  a  notice  which 
they  had  given  to  him  on  the  9th  of  April  not  to  draw 
money  on  journeys,  but  if  he  wanted  money  to  draw  an 
order  upon  them,  they  expressed  themselves  as  follows: — 
**  In  writing  this  we  think  it  only  proper  to  make  this 
explanation,  which  should  have  been  done  at  the  time, 
but  as  you  know  us  so  well  you  must  have  known  it  was 
*^ot    intended    to   cast  any  imputation,  and  no  man  of 
proper  feeling  would  have  thought  so  one  moment.     We 
''ever  asked  you  for  security,  you  could  have  control  over 
*'l.      You  say  you  have  faithfully  kept  your  accounts, 
your  travelling  expenses  we  have  never  questioned,  but 
toolc  the  mere  statement  that  you  had  spent  all  the  money 
you   charged  properly.     There   is   one    item,   at   least, 
'^'hich  will  require  full  explanation,  that  is,  the  item  of 
expenses  of  your  return  to  Sheffield  from  Dublin  last 
year  on  your  own  business  ;  as  we  know  you  keep  very 
accurate  accounts  as  to  your  own  expenses,  it  will  be  very 
^asy  to  show  it  correct.     We  mention  this  to  give  you 
^onae  idea  of  what  we  may  want  if  we  have  reason  to 
^l^inkyou  are  not  doing  your  duty;  we  want  nothing  at 
your  hands  but  during  the  time  you  are  receiving  our 
"*oiiey  to  do  what  you  ought,  that  is,  to  do  your  best,  the 
sanne  as  if  you  was  going  to  continue  in  our  service,  and 
'^nnember  it  is  you  who  have  given  the  notice.     We 
should  never  hav0  done  it,  nor  would  it  have  made  any 
<iiflFerence  as  to  your  only  being  able  to  work  half  the 
^^J}  though  your  illness  was  caused  by  your  own  mis- 
conduct in  stopping  out  late  at  night — and  as  sure  as  you 
*^e  born  will  return  again, — and  you  have  done  your  duty 

to 
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1864.       to  U8  in  attention  to  business — of  this  we  never  com- 
plained." 

Notwithstanding  the  notice  above  mentioned  to  have 
been  given  by  the  Defendant,  he  continued  to  make 
journeys  on  account  of  the  Plaintiffs  down  to  the  month 
of  October^  1861,  and  in  the  course  of  one  of  these 
journeys,  on  the  4th  of  July,  1861,  the  Plaintiffs  wrote 
to  the  Defendant  as  follows : 

"  We  shall  be  obliged  if  you  will  keep  a  correct  ac- 
count of  your  journey  expenses,  stating  the  items  of 
railway  and  coach  fares,  hotel  bills,  &c.,  such  an  account 
as  you  can  refer  to,  we  want  every  item  above  mentioned 
separate,  and  with  date.  If  you  require  any  money  you 
can  pass  an  order  upon  us  through  your  bank,  if  not  un- 
reasonable it  will  be  paid,  but  without  prejudice  to  your 
accounts.** 

The  Defendant,  however,  on  his  return  from  these 
journeys  rendered  his  accounts  as  before,  charging  bis 
expenses  in  the  gross,  and  these  accounts  were  dealt 
with  as  the  previous  accounts  had  been. 

On  the  16th  of  October,  1861,  the  Defendant  left  the 
Plaintiffs*  service,  and  on  the  17th  October  he  entered 
the  service  as  commercial  traveller  of  some  rival  manu- 
facturers at  Sheffield^  with  whom  he  had  previously  been 
negotiating  for  employment  On  leaving  the  Plaintiffs' 
service  on  the  16th  of  October,  1861,  the  Defendant 
rendered  an  account  to  the  Plaintiffs,  in  which  he  claimed 
50/.  1&'.  Qd.  to  be  due  to  him  in  respect  of  salary,  but 
the  Plaintiffs  then  rendered  a  counter  account,  in  which 
they  claimed  14/.  lis.  2d.  to  be  due  to  them  from  the 
Defendant.  This  counter  account  contained  no  claim, 
and  no  reservation  of  any  claim  against  the  Defendant 

in 
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in  respect  of  the  gross  sums  charged  by  him  for  expenses 
in  the  accounts  which  he  had  rendered. 


Hunter 

V. 


On  the  28th  November,  1861,  the  Defendant  brought     ^■^««*»- 
an  action  against  the  Plaintiffs  in  the  County  Court  of 
Yorhshire  for  50/.,  part  of  the  sum  of  50/.  16*.  9c/. 
claimed  to  be  due  to  him  for  salary,  and  the  bill  in  this 
cause  was  filed  on  the  16th  December,  1861. 

Vice-Chancellor  Kindersley,  before  whom  the  cause 
was  heard,  made  the  following  decree : — 

"  This  Court  doth  order  that  the  following  account  be 
taken,— an  account  of  all  moneys  which  since  the  11th 
OctobeVy  1855,  were  received  by  the  Defendant  for  or  on 
account  of  the  Plaintiffs,  or  paid  by  them  to  him,  and  of 
^^  DQoneys  which  since  that  time  became  due  from  the 
Defendant  to  the  Plaintiffs  for  goods  supplied  to  the  said 
Defendant,  and  of  all  moneys  which  since  the  said  11th 
^<^t€)ber  were  remitted  or  paid  by  the  Defendant  to  or  on 
account  of  the  Plaintiffs,  or  properly  expended  by  him 
wr     travelling  expenses  as  the  commercial  traveller  or 
^g^nt  of  the  Plaintiffs,  and  of  all  moneys  which  became 
°^^  from  the  Plaintiffs  to  the  Defendant  for  salary,  and 
^^  taking  such  account  the  Defendant  is  to  be  credited 
^*tli  all  sums  of  money  which  shall  appear  in  any  account 
^^dered  by  him  to  the  Plaintiffs  more  than  six  months 
Prtor  to  the  filing  of  the  Plaintiffs'  bill  in  this  suit  to 
nave  been  remitted  or  paid  by  him  to  the  Plaintiffs  them- 
selves, or  either  of  them,  or  to  their  cashier  or  book- 
keeper, and  which  were  not  disputed  or  questioned  by 
^"e  Plaintiflfs  within  six  months  next  after  the  time  when 
such  account  was  rendered ;  and  with  respect  to  such 
^^avelling  expenses  it  is  ordered  that  the  sums  charged 
'^y  the  Defendant  for  the  same  in  any  account  rendered 
•^y  him  to  the  Plaintiffs  prior  to  the  1st  July,  1861,  be 
^ken  to  be  conclusive  as  to  the  amount  of  such  travelling 

expenses 
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1864,  expenses  respectively  for  any  journey  prior  to  the  30th 
June^  1861 ;  and  it  is  ordered  timt  so  much  of  the  Plain- 
tiffs* bill  as  seeks  to  make  the  Defendant  liable  for 
damages  in  respect  of  any  alleged  misconduct  or  breach 
of  duty  on  his  part  do  stand  dismissed  with  costs ;  and 
it  is  ordered  that  the  injunction  awarded  pursuant  to  the 
said  order,  dated  the  16th  January^  1862^  be  continued: 
reserve  further  consideration  and  the  rest  of  the  costs  of 
the  suit." 

The  Plaintiffs  appealed  from  the  whole  decree,  except 
so  much  of  it  as  continued  the  injunction. 

Mr.  Daniel^  Mr.  Cole  and  Mr.  George  Lake  Russell 
for  the  Appellants. 

We  submit  that  the  decree  is  erroneous  in  directing 
all  the  charges  for  travelling  expenses  to  be  allowed 
which  were  contained  in  any  account  rendered  before  the 
1st  of  July f  1861.  At  all  events  such  a  direction  cannot 
be  supported  as  to  the  journeys  in  the  year  1861.  It  is 
the  duty  of  an  agent  to  keep  a  proper  account,  and  if 
there  is  no  special  agreement  for  payment  of  a  lump  sum, 
he  is  bound  to  show  what  he  has  spent  in  travelling  ex- 
penses. The  whole  account  ought  to  be  treated  as  open  ; 
Stainton  v.  Carton  Company  {a).  There  is  no  autho- 
rity for  treating  accounts  rendered  as  conclusive  with 
respect  to  all  items  not  questioned  within  six  months. 

Mr.  Baily  and  Mr.  Cabell  for  the  Defendant. 

The  whole  case  is  open  to  the  Respondebt,  and  we 
ask  that  the  bill  may  be  dismissed  on  the  ground  that 
there  is  no  case  for  an  account  in  a  Court  of  Equity.  The 
nature  of  the  Defendant's  employment  was  rather  that  of 
a  servant  than  of  an  agent.     His  bui^iness  was  to  travel 

for 

(«)  24  Bear.  316,  352. 
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for  the  purpose  of  obtaining  orders  to  be  executed  by 
his  employers^  and  of  afterwards  collecting  the  moneys 
due  in  respect  of  them.  The  employers,  therefore,  al- 
ways knew  the  amount  that  was  outstanding;  and  there 
is  not  the  same  necessity  for  discovery  as  in  the  ordi- 
nary case  of  an  agent.  Then  accounts  were  rendered, 
and  not  objected  to ;  the  balances  appearing  due  upon 
them  were  paid,  and  the  accounts  themselves  entered  in 
the  Plaintiffs'  books.  The  accounts,  therefore,  were 
settled.  As  regards  the  items  of  travelling  expenses,  the 
course  of  dealing  proves  a  contract  that  they  should  be 
charged  in  gross  without  an  account  of  particulars,  and 
4e  Plaintiffs  had  no  power  in  July^  1861,  to  alter  this 
Agreement  by  requiring  an  account  of  particulars. 

Mr.  Daniel  in  reply. 

X*liere  is  nothing  to  show  that  any  accounts  were 
sett^l^d  between  the  parties.  An  agreement  to  pay 
travelling  expenses  cannot  be  held  to  entitle  a  traveller 
*o  oliarge  in  a  lump  sum  what  he  pleases,  so  as  to  pre- 
^'^<i«  all  investigation. 

Judgment  reserved. 


1864. 


The  Lord  Justice  Turner,  after  stating  the  facts 
^^  tlie  case,  proceeded  as  follows  : — 

The  appeal  is  from  the  whole  decree,  except  so  much 
°f  it  as  continues  the  injunction.  The  whole  case, 
^"^refore,  is,  in  substance,  opened  by  the  appeal,  and 
the  whole  case  being  thus  open,  it  has  been  contended, 
^^  the  part  of  the  Defendant,  that  the  bill  ought  to  have 
"^^n  dismissed. 


May  7. 


The  case  nppears  to  me  to  stand  thus :  It  consists  of 
two  parts ;  the  case  as  to  salary,  and  the  case  as  to  the 

accounts. 
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accounts.  So  far  as  the  case  as  to  salary  is  concerned, 
I  can  see  no  ground  whatever  for  the  bill  independently 
of  the  case  as  to  the  accounts.  The  question  whether 
the  Defendant  is  or  is  not  entitled  to  the  salary  claimed 
by  him  was  said,  in  the  course  of  the  argument,  to 
depend  upon  the  point,  whether  his  salary  was  payable 
during  an  illness,  which  he  had  whilst  in  the  Plaintiffs* 
service ;  but  whether  it  depends  on  this  point  or  not, 
the  right  to  the  salary  must,  as  it  seems  to  me,  be  a  dry 
legal  question,  with  which  this  Court  can  have  no  con- 
cern, unless  by  reason  of  its  connection  with  the  ac- 
counts. The  right  of  the  Plaintiffs  to  maintain  this  bill 
roust,  therefore,  as  I  think,  depend  upon  their  right  to 
the  accounts  prayed  for  by  it.  These  accounts  may  be 
considered  in  two  points  of  view ;  first,  as  relating  to  the 
receipts  and  payments  of  the  Defendant  on  account  of 
the  Plaintiffs ;  and  secondly,  as  relating  to  the  expenses 
incuiTed  by  the  Defendant  in  his  journeys.  As  to  the 
first  point  of  view,  these  accounts  must  of  course  be  due, 
unless  they  are  to  be  considered  as  having  been  settled ; 
in  which  case,  there  being  no  fraud  and  no  error  alleged 
and  proved,  they  cannot  be  opened.  As  to  this  part 
of  the  case,  therefore,  the  question  is,  whether  the 
accounts  ought  to  be  considered  as  settled,  and  I 
am  of  opinion  that  they  ought  to  be  so  considered. 
Accounts  rendered,  although  not  objected  to,  may  not 
of  themselves  be  entitled  to  be  considered  as  settled 
accounts,  although,  under  special  circumstances,  they 
may,  as  I  conceive,  be  entitled  to  be  so  considered ;  but 
where,  as  in  the  present  case,  not  only  have  the  accounts 
been  rendered,  but  the  balances  appearing  to  be  due 
upon  them  have  been  paid,  and  the  accounts  rendered 
have  been  entered  in  the  books  of  the  persons  to  whoai 
they  were  rendered,  and  not  only  so,  but  a  subsequent 
account  has  been  rendered  by  those  persons,  which 
raises  no  question  as  to  the  accounts  which  have  been 

rendered 
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rendered,   I  cannot  doubt   that  the  accounts  so  ren-        1864. 
dercd  ought  to  be  taken  to  be  settled.     It  may  be  said, 
hoivever,  that  although  this  may  be  the  case  as  to  the 
items  of  receipt  and  payment,  it  ought  not  to  be  con- 
sidered to  be  so  as  to  the  expenses  charged   by  the 
X>efendant,  of  which  an  account  was  required  to  be  kept 
l>y  the  letter  of  the  4th  oi  July,  1861,  and  that  this  part 
of  the  account  being  open,  the  rest  of  it  must  be  open 
slIso.    I  am  by  no  means  satisfied,  however,  that  if  it 
"^as  necessary  to  decide  this  point,  it  ought  to  be  decided 
iri    favor  of  the  Plaintiffs.     It  was  quite  competent  to 
*lie    Plaintiffs,   if  they   thought  proper,   to   waive   the 
atccount  of  expenses  required  by  the  letter  of  the  4th 
«/cc/y,  1861,  and  I  am  very  much  disposed  to  think  that, 
under  the  circumstances  of  this  case,  the  account  of 
these  expenses  ought  to  be  held  to  have  been  waived ; 
t>iit  I  think  it  unnecessary  for  us  to  decide  this  point. 
The  agreement  of  the  11th  October,  1855,  although  it 
provides  for  the  payment  by  the  Plaintiffs  of  the  travel- 
ling expenses,  prescribes  no  mode  in  which  those  ex- 
P^rises  are  to  be  ascertained;  but  before  the  date  of 
^SkX  agreement  the  accounts  between  these  parties  had 
*^^^n  settled  upon  the  footing  of  the   expenses  being 
^"^rged  in  the  manner  which  I  have  stated,  and  after 
**^^  date   of  that  agreement,  they  continued  to  be  so 
*^t:tled  down  to  July^  1861.     From  these  facts  it  is,  I 
*^ink,  to  be  implied  that  there  was  a  contract  between 
*^«se  parties,  that  the  expenses  were  to  be  charged  in 
*^«  manner  above-mentioned  ;  and  I  do  not  think  it  was 
^^mpetent  to  the  Plaintiffs  to  determine  this  implied 
^^ntract  by  their  notice  of  the  4lh  July,  1861.     Upon 
^*^e  whole,  therefore,  my  opinion  is,  that  this  bill  ought 
^  have  been  wholly  dismissed.     I  entirely  agree  with 
^e  Vice-Chancellor,  that  it  has  been  properly  dismissed 
Vith  costs,  so  far  as  it  has  been  so  dismissed,  and,  under 
4ie  circumstances  of  the  case,  I  think  that  justice  will  be 

done 
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done  by  dismissing  the  rest  of  it  without  costs ;  but,  I 
think,  the  Plaintiffs  roust  pay  the  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce. 

In  this  case  the  relation,  rather  that  of  masters  and 
servant  than  that  of  principals  and  agent,  which  existed 
between  the  Plaintiffs  and  the  Defendant  and  the  manner 
and  habit  of  proceeding  between  them  with  respect  to 
money  matters,  appear  to  me,  in  conjunction  with  the 
other  circumstances  proved  by  the  evidence,  to  establish 
as  a  fact,  that  at  the  time  of  the  commencement  of  the 
present  suit  there  was  not  in  existence  any  open  or  un- 
settled account  between  them,  in  any  sense  in  which  the 
term  "account"  is  used  with  reference  to  equitable  juris- 
diction. Possibly  there  was  then  a  sum  of  money  due 
from  the  Plaintiffs  to  the  Defendant,  or  a  sum  of  money 
due  from  him  to  them,  but  there  was  at  that  time,  in  my 
judgment,  nothing  to  render  necessary  or  proper  a  suit 
in  equity.  It  appears  to  me  that  the  bill  was  unneces- 
sarily and  improperly  filed,  and  should  be  wholly  dis- 
missed, but  expressly  without  prejudice  to  any  question 
in  the  action  pending  in  a  County  Court,  or  to  any  action 
that  may  be  brought  against  or  by  the  Defendant. 

Whatever  my  opinion  may  be  as  to  the  costs,  of  course 
no  costs  beyond  those  given  by  the  Vice-Chancellor  can 
be  given  here  without  the  concurrence  of  my  learned 
Brother ;  but  I  think  that  the  Plaintiffs  should  at  least 
pay  the  costs  which  the  Vice-Chancellor  has  ordered 
them  to  pay. 
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PRYOll  V.  PRYOR. 

April  29. 

^  I  ^HIS  was  an  appeal  from  a  decision  of  Vice-Chan-     Before  The 

cellor  Wood,  holding  an  appointment  to  be  invalid       %ices. 

^3  having  been  made  on  a  bargain  for  the  benefit  of  per-  Parentehaving 

sons,  some  of  whom  were  not  objects  of  the  power.  ®  P°)y^''  ^^  ^J*" 

'  J  r  pointing  an 

estate  to  all  or 

The  power  of  appointment  was  created  by  a  settlement  chUdJen  ap- 

wiade  in  1808,  on  the  marriage  of  Vickris  Pryor  with  pointed  it  ab- 

^<M,ne  Ann  Peacock.     By  this  settlement,  subject  to  life  ofiheirsons, 

interests  in  the  husband  and  wife,  certain  real  estate  was  "P*"'  die  un- 
|-.  oi,         "I  ni       derstandmg 

*iniited  to  the  use  of  all  and  every  the  children  of  the  that  the  ap- 

«J^arriage,  or  of  such   one  or  more  of  them  exclusive  of  ^g'l'^en^^ 

^he  others  or  any  other  or  others  of  them,  in  such  parts  estate  upon 

shares  and  proportions,  for  such  estates  and  interests,  to  for  tTie  benefit 

take  effect  in  possession  at  such  ages  or  times,  and  charged  o^**^l  ^^^'  chil- 

^''  chargeable  with  such  sum  or  sums  of  money,  annual  i„g  during 

^**  in  gross,  and  subject  to  such  powers,  provisoes,  re-'*^®"^.^^''^**^' 

'^ainders  and  limitations  over  (such  charges,  powers,  pro-  subject  thereto 

^isoes,  remainders  and  limitations  over   being  for  the  oyihe\hn"dmi 

*^^riefit  of  the  said  children  or  some  or  one  of  them)  and  of  the  sons. 

*n  such  manner  in  all  respects  as  the  husband  and  wife  nient  was  made 

^'^  the  survivor  of  them  should  in  manner  therein  men-  ^y  «  cotem- 
r,         ,  .  1   .      T   p     1       n  .  poraneous 

*»^nea  appoint,  and  m  default  of  appomtment  to  the  use  deed.    Held, 

^f  all  the  children  as  tenants  in  common  in  tail,  with  ^^'"^  ^^''^  '""f "*" 

action  could 

^oss  remainders  between  them  in  tail.  not  be  suppor- 

ted by  analogy 
At  to  the  com- 
mon case  of 
*^  appointment  to  a  daughter  in  contemplation  of  her  marriage,  accompanied  by  a 
^^emporaneous  settlement  of  the  appointed  fund,  but  that  the  appointment  was  void 
^^  equity,  as  made  upon  a  bargain  for  the  benefit  of  persons  not  objects  of  the 
P^Wtr. 

Vol.  II— 2.  Q  D.J.S. 
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At  the  time  of  the  appointment  in  question  there  were 
living  seven  children  of  the  marriage;  two  had  died, 
one  without  issue,  the  other  leaving  a  daughter,  Mrs. 
Hingeston  ;  of  the  seven  children,  three  were  daughters, 
all  of  whom  had  married  long  before  the  appointment. 

By  an  indenture  dated  the  18th  of  June^  1846,  but 
which  was  shown  not  to  have  been  executed  till  some 
time  in  June^  1847,  Mr.  and  Mrs.  Pryor^  in  exercise  of 
their  power,  appointed  the  property  to  the  use  of  Felix 
Pryor  and  Arthur  Pryor^  two  of  the  sons,  their  heirs 
and  assigns  ''as  joint  tenants  and  not  as  tenants  in 
common.** 

By  an  indenture  dated  the  19th  o{June,  1847,  made 
between  Felix  Pryor  and  Arthur  Pryor  of  the  one  part, 
and  Robert  Pryor  and  T.  Dew  of  the  other  part,  reciting 
the  appointment,  and  reciting  that  Felix  Pryor  and 
Arthur  Pryor,  being  respectively  desirous  of  making 
some  provision  for  their  brothers  and  sisters  out  of  the 
said  hereditaments,  and  of  settling  and  assuring  the  said 
hereditaments  mentioned  in  the  schedule  to  the  now 
stating  deed  upon  the  trusts  and  for  the  purposes  and 
with  the  powers  thereinafter  mentioned  respectively,  had, 
for  the  purpose  of  carrying  that  desire  into  effect,  agreed 
and  determined  to  convey  the  property  in  manner  there- 
inafter appearing,  Felix  Pryor  and  Arthur  Pryor  con- 
veyed the  property  to  Robert  Pryor  and  Tomkyns  Dew 
in  fee  upon  trust  to  pay  certain  life  annuities  to  their 
brothers  and  sisters,  and  subject  thereto,  upon  trust  for 
the  four  sons  for  their  respective  lives  in  equal  shares  as 
tenants  in  common,  with  remainder  in  favour  of  their 
children. 

An  inquiry  having  been  directed  as  to  the  circum- 
stances in  which  those  deeds  were  executed,  a  mass  of 

evidence 
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evidence  was  entered  into,  as  to  the  admissibility  of  some 

of  which  there  was  much  discussion,  but  the  arguments 

OT^  this  head  are  not  reported,  as  the  Court  expressed  no 

oi>inion  as  to  its  admissibility.     The  result  of  the  evi-       Phtor. 

(I^Qce  clearly  was,  that  the  appointment  was  made  to 

F^lix  Pryor  and  Arthur  Pryor^  in  order   that  they 

Knight,  and  on  the  understanding  and  arrangement  that 

they  would,  immediately  afterwards  resettle  the  property 

ix:m    the  above-mentioned  manner,  the  disposition  of  the 

E>rcperty  made  by  the  resettlement  being  the  scheme  of 

the  parents  and  not  proceeding  from  the  appointees. 

Vice-Cbancellor  Wood  held  that  the  appointment  was 
^c>id,  and  that  the  trustees  of  the  deed  of  1847  held  the 
F>  v^operty  upon  trust  for  the  persons  entitled  thereto  under 
^he  original  settlement  in  default  of  appointment. 

Felix  Pryor  and  Arthur  Pryor  and  the  infant  children 
^^  Arthur  Pryor  appealed. 

Sir  B.  M.  Cairns  and  Mr.  Wichens  for  the  infant 
"^^  appellants. 

There  was  no  doubt  an  intention  on  the  part  of  the 
'^^  ^er  and  mother,  that  Felix  and  Arthur  Pryor  should 
dke  a  provision  for  the  other  children  and  their  issue. 
he  Vice-Chancellor  considered  that  as   the   appoint- 
'-^nt  would  not  have  been   made  but  for  an  under- 
anding  to  this  effect,  there  was  a  bargain  which  vitiated 
fee  appointment.     So  there  is  a  bargain  in  substance 
^en  parents  execute  a  power  in  favor  of  a  daughter, 
^0,  on  the  same  day,  executes  a  marriage  settlement  of 
^e  appointed  share.     The  common  sense  of  mankind 
ill  not  follow  the  Court  if  it  makes  a  distinction  be- 
^een  the  two  cases,  and  the  point  will  come  before  the 
Dort  again  and  again. 

QS  Mr. 
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1864.  Mr.  Giffard  and  Mr.  Macnaghten  for  Felix  Pryor 

and  Arthur  Pryor. 

It  is  desirable  to  have  a  broad  and  intelligible  rule  as 
to  what  is  the  sort  of  bargain  that  will  invalidate  an 
appointment.  The  sound  rule  would  be,  that  an  ap- 
pointment should  be  supported,  where  the  parent  who 
makes  it  gets  no  benefit  by  it,  and  the  arrangement 
made  is  one  evidently  made  bon&  fide  with  a  view  to  the 
benefit  of  the  family.  The  Court  will  not  be  astute  to 
upset  such  appointments  on  the  ground  of  previous  com- 
munications and  understanding  ;  Wade  v.  Paget  (a) ; 
Tucker  v.  Tucker  (ft) ;  Goldsmid  v.  Goldsmid  (c).  The 
cases,  Sug.  Pour,  (d),  show  that  with  the  concurrence  of 
an  object  of  the  power  a  valid  appointment  may  be  made 
in  favor  of  persons  not  objects  of  it ;  the  transaction 
being  treated  as  an  appointment  to  the  object,  and  a 
settlement  of  the  appointed  fund  by  him.  Such  cases 
raise  the  question  of  bargain  in  the  strongest  form,  for 
in  such  cases  no  control  over  the  fund  is  given  to  the 
object  of  the  power.  It  is  dangerous  to  upset  honest 
transactions  of  this  kind ;  if  there  had  been  a  marriage 
on  the  faith  of  this  appointment,  that  would  not  have 
supported  it,  if  it  be  invalid  as  matters  at  present  stand. 
It  is  a  beneficial  thing  that  the  head  of  a  family  should 
have  power  to  enter  into  arrangements  of  this  kind, 
when  made  bon^  fide  for  the  good  of  the  family  with- 
out his  deriving  any  individual  benefit  from  them. 

Mr.  Rolt  and  Mr.  Darby  in  support  of  the  order 
appealed  from. 

The  case  is  governed  by  the  principles  laid  down  in 

Topham  V.  Duke  of  Portland  {e).    An  appointment  is 

void 

(fl)  1  Bro,  C.  C.  364.  (e)  1   De   G.,  J.  4"  5.  517, 

{b)  13  Price,  607.  affirmed  in  D.  P.,  10  Ixiic  T., 

(c)  2  Hare,  187,  196.  N.  S.  355. 
(rf)  Page  670  (8M  edit.) 
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void  if  made  in  order  to  effectuate  a  purpose  inconsistent  186  k 
^ith  the  object  of  the  power ;  and  the  result  is  not  varied 
by  the  fact  that  no  communication  is  made  to  the  ap- 
pointee until  after  the  execution  of  the  power.  There 
is  no  analogy  between  a  case  like  the  present,  and  that 
of  an  appointment  to  a  daughter  for  the  purpose  of  a 
cotemporaneous  marriage  settlement.  There  the  ap- 
pointment is  upheld  because  ihe  settlement  is  the  mode 
of  dealing  with  the  appointed  fund  which  is  most  bene- 
ficial to  the  appointee  ;  and  it  would  be  a  proper  exercise 
<>f  parental  influence  to  induce  the  daughter  to  deal  in 
the  same  way  with  her  own  absolute  property.  The 
purpose  there  is  not  to  use  the  power  for  objects  which 
^t  does  not  contemplate,  but  to  secure  the  fund  in  the 
^^«y  most  beneficial  to  the  child ;  Birley  v.  Birley  (a). 

Mr.  Willcock  for  Hingeston  and  wife. 

Mr.  Daniel  for  other  respondents. 

The  fact  of  the  appointment  being  made  to  the  two  sons 
^^  joint  tenants  is  primal  facie  evidence  of  a  bargain,  if 
*^tiey  had  been  intended  to  take  beneficially,  the  appoint- 
*^^nt  would  have  been  to  them  as  tenants  in  common. 

Mr.  Giffard  in  reply. 

A  bargain  for  the  benefit  of  the  brothers  and  sisters  is 

^^tifessedly  unobjectionable.     As  regards  the  issue,  if 

^»ie   fund  is  lied  up  in  a  way  more  beneficial   to  the 

T^^rents   than   the  giving   it   to   them   absolutely,   why 

should  this  be  invalid?     The  principle  is  the  same  as 

t-hat  which  is  applied  in  the  case  of  an  appointment  to  a 

daughter  and   a  cotemporaneous   marriage  settlement: 

Something  is  done  which  is  better  for  the  daughter  than 

paying  the  money  to  her  absolutely,  and,  therefore,  the 

appointment  is  supported,  though  made  on  a  bargain. 

The 
(fl)  25  Beav.  299. 
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The  Lord  Justice  Knight  Bruce. 

The  donee  of  a  limited  power  of  appointment  may 
well  execute  it  in  favour  of  an  object  of  the  power,  though 
he  believes  and  knows  that  the  appointee  will  at  once 
dispose  of  the  property  in  favour  of  persons  who  are  not 
objects  of  the  power.  But  if,  besides  this  belief  and 
knowledge,  there  is  a  bargain  between  the  appointor  and 
appointee  that  the  appointee  shall  make  a  disposition  in 
favour  of  persons  not  objects  of  the  power,  and  the  just 
result  of  the  evidence  is,  that  the  appointment  would  not 
have  been  made  but  for  the  bargain,  then  the  appoint- 
ment  is  bad.  The  question  is,  to  which  of  these  two 
classes  of  cases  the  present  case  belongs.  1  am  of 
opinion  tliat  it  is  immaterial  whether  the  evidence  ob- 
jected to  is  received  or  not  received,  for  in  this  particular 
instance  I  am  of  opinion  that  nothing  is  required  beyond 
the  two  deeds  of  June^  1847,  cotemporaneous  in  sub- 
stance and  fact,  though  one  of  them  bears  date  in  1846. 
The  first  deed  is  a  deed  appointing  to  two  objects  of  the 
power  as  joint  tenants  (not  as  tenants  in  common)  in  fee« 
The  second  deed  is  a  settlement  containing  this  recital : 
"  And  the  said  Felix  Pryor  and  Arthur  Pryor  being 
respectively  desirous  of  making  some  provision  for  their 
said  brothers  and  sisters  out  of  the  said  hereditaments, 
and  also  of  settling  and  assuring  the  said  hereditaments 
described  or  mentioned  in  the  said  schedule  to  these 
presents  upon  the  trusts  and  for  the  purposes  and.  with 
the  powers  hereinafter  mentioned  respectively,  they  for 
the  sake  of  carrying  their  said  desire  into  effect,  &c«'* 
After  which  the  property  is  conveyed  to  a  certain  extent 
for  the  benefit  of  the  brothers  and  sisters  who  are  objects 
of  the  power,  and  partly  for  the  benefit  of  persons  of  a 
lower  generation  who  are  not  objects  of  the  power.  The 
first  question  is,  whether  it  is  possible  for  any  reasonable 
person  to  be  persuaded  as  a  matter  of  fact  that  the  limi- 
tations 
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taUons  to  the  brothers  and  sisters  were  not  a  matter  of       1864. 
bargain  between  the  appointees  and  the  donees  of  the 
power,— whether  it  is  possible  to  believe  that  the  parents 
^rould  have  made  the  appointment  but  for  that  bargain. 
7hat  standing  alone  would,  I  agree,  be  immaterial,  a  bar* 
gala  for  the  benefit  of  persons  who  were  objects  of  the 
power  would  not  invalidate  the  appointment;  but  it  is  the 
association  of  the  brothers  and  sisters  with  the  grand- 
children that  proves  the  true  intent  of  the  donees  of  the 
power;  and,  as  it  appears  to  me  a  necessary  inference  of 
^ct  that  the  limitations  in  favour  of  the  brothers  and 
listers  were  matter  of  bargain — so  I  think  that  the  limi- 
tations in  favour  of  grandchildren,  which  formed  part  of 
^e  same  transaction,  must  also  be  taken  to  have  been 
*>iatter  of  bargain.     I  think  that  the  two  sets  of  limita- 
tions are  associated   together;    that   one   is  not  inde- 
I^^ndent  of  the  other,  but  that  they  are  parts  of  one 
^»^tire  design,  which  is  in  violation  of  the  objects  of  the 
^^^ginal  settlement :  a  design  which  might  be,  and  I  be- 
**«ve  was  in  this  case,  carried  into  effect  by  well-meaning 
.I^^rBons,  but  which  is  contrary  to  law.     I  think  that  the 
^^ioe-Chancellor's  conclusion  is  clearly  right,  whether 
*^^  disputed  evidence  be  admitted  or  not. 

The  Lord  Justice  Turner. 

I  also  agree  with  the  conclusion  of  the  Vice-Chan- 

^^llor.     I  think  that,  apart  from  the  disputed  evidence, 

^"is  was  clearly  a  deliberate  attempt  to  go  beyond  the 

^^uiits  of  the  power.     It  has  been  attempted  to  support 

ttiis  transaction  by  analogy  to  the  case  of  an  appointment 

^ade  to  a  daughter  on  the  eve  of  her  marriage,  and  a 

^otemporaneous  settlement  by  her  of  the  appointed  fund 

^n  herself  and  her  husband  and  the  issue  of  the  mar- 

^^e.     I  cannot  but  suspect  such  an  argument,  for  this 

""^ason,  that  the  course  of  making  an  appointment  to  a 

daughter 
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daughter  on  her  marriage,  which  appointment  is  followed 
by  her  making  a  settlement,  has  been  pursued  for  a 
century,  but  I  never,  until  now,  heard  of  an  attempt 
being  made  to  draw  from  that  course  of  practice  any 
general  rule  applicable  to  such  a  case  as  the  present.  I 
do  not  think  that  any  analogy  exists  between  the  two 
cases.  When  an  appointment  is  made  to  a  son  or 
daughter  upon  marriage,  the  question  is,  in  what  mode 
the  son  or  daughter  is  to  enjoy  the  appointed  fund  ; 
whether,  for  instance,  the  daughter  is  to  enjoy  it  by  her- 
self or  by  means  of  a  settlement  on  herself  and  her  hus- 
band and  children.  Mr.  Giffard  ingeniously  attempted 
to  apply  the  principle  of  those  cases  to  the  present  case, 
and  contended  that  here  the  brothers  and  sisters  were  to 
enjoy  the  fund  by  means  of  a  settlement  on  themselves 
and  their  children.  But  here  there  was  no  occasion  for 
this  appointment  being  made  at  the  time  when  it  was 
made,  and  no  occasion  rendering  it  desirable  that  the 
enjoyment  of  the  objects  of  the  power  should  be  modified, 
and  we  cannot,  therefore,  refer  the  transaction  to  a  simple 
intention  to  benefit  the  objects  of  the  power;  we  can 
refer  it  only  to  an  intention  to  go  beyond  the  power.  I 
think,  thereforci  that  this  appeal  cannot  be  supported. 
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GALLOWAY  t?.  THE  MAYOR,  ALDERMEN  AND 

COMMONS  OF  THE  CITY  OF  LONDON.         Ftb.  25. 26. 

April  26. 

HIS  was  a  motion  on  the  part  of  the  Plaintiff  for  an     Before  The 

injunction  which  had  been  refused  by  the  Vice- 
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Chancellor   Sir  William  Page   Wood.     The  injunction  In  1862,  an 
'^^^hich  was  sought  by  the  motion,  according  to  the  terms  *a^5'autho- 
^f  the  notice,  was,  to  restrain  the  Defendants  from  pur-  rizing  the 
chasing  or  taking,  and  from  commencing  or  prosecuting  London  IT  ^ 
^ny  proceedings  for  valuing,  any  of  the  property  of  the  make  a  new 
*^^aintiff  in   the  bill  mentioned  for  tlie  purpose  of  re-  certain  lands 
belling  the  same  to  the  Metropolitan  Railway  Company,  (>»»cluding  the 
^^  of  carrying  the  agreement  of  the  Defendants  with  the  FlaintifT)  and 
■''^il'way  company  in  the  bill  mentioned  into  effect,  or  for  o^JtiJ"^  ^^^^ 
^*^y  purpose  other  than  the  formation  of  the  new  street  weje  not  re- 
^•^tliorized    by   the    Metropolitan    Meat    and    Poultry  ^rt  ©f  the'* 
-^J^iket  (Western  Approach)  Act,  1862,  to  be  formed,  ?^'*««f-  Shortly 

^^  .  before  ihepass- 

j^**    lor  any  purpose  not  authorized  by  that  act,  and  from  ing  of  this  act, 

^'^     any  way  misapplying  the  powers  given  to  them  by  ^^^^ corporation 

^^^^t  act  so  as  to  affect  the  Plaintiff,  and  also  to  restrain  railway  com- 

^*^c^  Defendants  from  issuing  any  precept  or  commencing  {lad^nrnower 

^^"^    prosecuting  any  proceeding  under  the  powers  of  the  to  take  the 

^^^icl  act  for  the  purpose  of  purchasing  or  taking  any  of  land  that  if 

^^^  Plaintiff's  property  in  the  bill  mentioned,  until  the  ij^e  act  passed 

the  company 
portion  would  pur- 
^  chase  certain 

^'^ds  under  the  act  and  sell  for  a  certain  price  a  specified  part  of  them  to  the  company, 
*^*ch  part  including  the  bulk  of  the  Plaintiff's  land,  only  a  small  portion  of  which  was 
^^'^liired  to  be  thrown  into  the  new  street.  The  corporation,  after  the  passing  of  the 
^^»  gave  the  PlaintifT  notice  to  take  the  whole  of  his  land.  Heldt  by  the  Lord  Justice 
•'^**tltht  Bruce,  the  Lord  Justice  Turner  inclining  to  the  same  opinion,  that  the  corpo- 
^tionhad,  by  entering  into  the  above  agreement,  incapacitated  themselves  from  form- 


^^^g  a  just  judgment,  as  between  them  and  the  Plaintiff,  concerning  the  quantity  of  his 
laud  which  they  should  require,  and  that  an  injunction  ought  to  be  granted  to  restrain 
Ihcni  from  proceeding  on  their  notice. 

i'fr  the  Lord  Justice  Turner :  Whether  an  injunction  ought  not  to  be  granted  on 
^he  ground  that  the  corporation  were  buying  in  order  to  sell  to  a  body  which  had  no 
capacity  to  take,  jiitf re? 
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portion  thereof  which  they  bon&  fide  required  to  pur- 
chase or  take  for  the  purposes  of  the  said  act  should 
have  been  ascertained,  and  they  should  have  given  the 

Corporation   Plaintiff  a  proper  notice  of  their  intention  to  take  the 
OF  London.  i      ^^ 

same  and  a  proper  opportunity  of  coming  to  an  agree* 

ment  with  them  as  to  the  purchase-money  or  compen- 
sation to  be  paid  in  respect  thereof. 

By  the  London  City  Improvement  Act,  184-7,  com- 
monly described  as  "  The  Model  Act,"  10  &  11  VicL 
c.  cclxxx,  an  act  which  referred  to  improvements  in  a  part 
of  the  city  of  London  distinct  from  that  which  was 
affected  by  this  suit,  it  was  enacted  by  section  13  *'  that 
for  the  purposes  of  this  act  it  shall  be  lawful  for  the 
mayor,  aldermen  and  commons,  and  they  are  hereby 
authorized  and  empowered,  to  take  and  use  or  cause  to 
be  taken  and  used  any  lands,  and  pull  down  and  remove 
or  caused  to  be  pulled  down  and  removed  any  houses  or 
buildings,  which  they  may  deem  necessary  or  expedient 
to  take,  use  or  pull  down  and  remove  for  the  purposes  of 
this  act,  at  any  time  af\er  the  expiration  of  six  months 
after  the  notice  in  writing  from  the  mayor,  aldermen  and 
commons  or  their  agent  duly  authorized  of  the  intention 
to  take  or  use  the  same."  By  section  14,  it  was  pro- 
vided, "  that  no  house  or  building,  garden,  planted  walk 
or  yard  belonging  to  a  house  or  land  shall  be  taken  or 
made  use  of  for  the  purposes  of  this  act,  except  such  as 
are  mentioned  in  the  schedule  hereunto  annexed,  without 
the  consent  in  writing  of  the  owner  thereof  being  first 
had  and  obtained  for  that  purpose." 

For  the  purpose  of  recouping  the  Defendants,  the 
corporation,  the  expenses  to  be  incurred  by  them  in 
making  the  improvements  provided  for  by  the  act,  power 
was  given  to  them,  by  section  41,  to  clear  the  ground 
and  to  sell  the  old  materials;  and,  by  section  46,  to  grant 

building 
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building  leases  of  the  ground  which  they  did  not  want 
ft>r  the  purposes  of  the  improvements,  and  which  they 
iglit  think  proper  to  let,  and  power,  by  the  47th  section. 


to  sell  the  ground  rents  and  reversions  of  the  houses  to  CoiroEATioit 

*=*  OF  LOMDOII. 

DC  comprised  in  such  leases. 

By  the  Metropolitan  Meat  and  Poultry  Act,   1860, 
23   &  24f  Vict.  c.  cxciii,  section  2,  the  powers  of  the 
Ar^odel  Act  were  extended  to  that  act.     By  section  8, 
»"eciting  that  the  plan  of  Smithfield  Market  and  of  the 
s^-lterations  and  improvements  had  been  deposited,  it  was 
I>irovided,  that  certain  parts  of  Smithfield  Market  might 
be  appropriated  for  the  purposes  of  a  meat  and  poultry 
■■market.     By  section  9,  part  of  Smithfield  was  to  be  ap- 
pi^opriated  to  the  purposes  of  the  act ;  and  by  section  1 0, 
ix>^ver  was  given  to  appropriate  the  under  surface  of  the 
*^ciarket  for  a  railway  station.     By  section  18,  it  was  pro- 
"^ided,  that  the  market  should  not  be  opened,  nor  the 
*"^.il  way  station  used,  until  a  certain  new  street  forming 
^^1  approach  from  the  west  had  been  made.   By  section  32, 
^lio    corporation  were  empowered   to  levy  tolls  in  the 
^^*ia.rket;  and  by  section  37  it  was  enacted,  that  the  tolls 
^^^a.t   should    be   levied    and    the  rent   that   should   be 
^^ccived  from  the  railway  company  for  the  use  of  the 
Underground  station  or  terminus  thereto  should  be  ap- 
plied,  in  the  first   place,    in   defraying  the  costs   and 
^^penses  of  collecting  and  receiving  the  tolls  and  rent, 
^^d  in  the  next  place  in  payment  of  the  interest  and 
Principal  of  the  moneys  expended  in  the  purchase  or 
acquisition  of  land  for  the  site  of  the  said  intended 
Market  and  market  places. 

By  the  Metropolitan  Railway  Act,  1862,  25  &  26 
^*c(,  c.  Iviii,  provisions  were  made  for  laying  out  a  new 
*^feet  from  Victoria  Street  to  an  intended  new  meat  and 
poultry  market,  and  by  section  13,  it  was  enacted,  that 

the 
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1864.        the   company  and   the   Corporation   of  London  might 

J^^''^'       enter  into  and  carry  into  effect  aG;reements  with  reference 
Galloway  ,      .  / ,      .  ,    ,  o         rr- 

V,  to  the  formation  of  the  intended  new  street  from  Viclorta 

Corporation    g^j.^^^  ^^  ^^le  intended  Metropolitan  Meat  and  Poultry 

OF  London.  ^  ^ 

•  Market,  for  powers  to  construct  which  application  was 

made  in  the  then  present  session  by  the  corporation^  and 

for  the  use  of  the  under  surface  thereof,  and  with  reference 

to  tlie  sale  or  lease  of  any  lands  to  the  company  by  the 

Corporation  of  London,  and  the  payments  to  be  made  in 

respect  thereof. 

By  the  Metropolitan  Meat  and  Poultry  Market 
(Western  Approach)  Act,  1862,  25  &  26  Vict.  c.  clxxiv, 
it  was  recited,  that  the  sum  of  235,000/.  authorized  by 
the  act  of  1860  to  be  raised  ''  did  not  include  the  esti- 
mated cost  of  constructing  the  said  road  or  street  re- 
quired by  the  said  act  to  be  made  previously  to  the 
opening  of  the  market  and  the  user  of  the  railway 
station,  which  was  added  during  the  progress  of  the  act 
through  parliament,  without  any  provision  being  made 
for  defraying  the  costs  thereof."  Then,  by  sect.  3,  the 
provisions  of  the  act  of  1860  as  to  the  street  were  re- 
pealed, and  another  line  of  street  substituted  for  it.  By 
sect.  5,  the  powers  of  the  Model  Act  were  extended  to 
this  act,  and  by  section  14  it  was  enacted,  that  it  should 
be  lawful  for  the  corporation  "  to  appropriate  the  whole 
or  any  part  of  the  underground  surface  beneath  the  in- 
tended street  for  the  purposes  of  the  Metropolitan  RaU^ 
way  Company,  or  any  other  railway  or  other  company 
or  persons,  and  to  enter  into  any  contract  or  agreement 
with  any  railway  or  other  company  or  persons  for  all 
necessary  excavations,  buildings,  erections  and  works, 
and. for  the  lease  of  the  same  at  such  rent  and  upon  such 
terms  and  conditions  as  shall  be  mutually  agreed  upon.** 
By  sect.  16,  power  was  given  to  borrow  115,000/.  on  the 
credit  of  the  tolls  and  on  the  security  of  the  property  of 

the 
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V. 
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the  corporation.     By  sect.  18,  the  moneys  were  to  be        1864. 

applied  in  paying  and  discharging  the  necessary  costs^ 

charges  and  expenses  of  making  the  intended   street 

and  of  otherwise  carryinff  the  purposes  of  the  act  into  Corporatiow 
''Off  OP  London. 

complete  effect;  and  that  115,000/.  was  to  be  paid  off 
within  seven  years  after  the  passing  of  the  act  out  of  the 
proceeds  of  the  sale  of  the  superfluous  lands,  or  other- 
'^ise,  by  the  mayor,  aldermen  and  commons  out  of  their 
own  estates  and  property.     Then  by  sect.  20,   it  was 
enacted  that  it  should  "  be  lawful  for  the  mayor,  com- 
monalty and   citizens   from   time   to  time   to  sell   and 
dispose  of  all  or  any  part  of  the  lands  purchased  or  ac- 
quired by  them  under  the  authority  of  this  act,  and 
which  shall  not  be  laid  into  and  form  part  of  the  street 
hy  this  act  authorized  to  be  made,  either  with  or  without 
^Aving  first  demised  and  leased  the  same  on  building 
'^a^es,  and  to  convey  the  land  so  sold  or  disposed  of, 
■*^c3  the  fee  simple  thereof,  free  from  all  incumbrances, 
'^^^t.withstanding  any  moneys  may  be  then  charged  upon 
*"I     or  any  part  of  the  same  lands."     Under  the  former 
^^^t-,  it  will  be  observed  that  the  Corporation  of  London 
^^^9f  in  the  first  place,  to  clear  the  ground,  then  to  grant 
^-^ilding  leases,  and  then  to  sell  the  reversions.     That 
'^^triction  was  taken  off  by  the  act  of  1862,  and  power 
^"^^8  given  to  them  to  sell  whether   they  had   granted 
'^"^tses  or  not. 

The  Metropolitan  Railway  Act,   1862,  received  the 

'"^^yal  assent  on  the  30ih  June,  1862.    The  Metropolitan 

^■^eat  and   Poultry   Market  (Western   Approach^   Act, 

^  ^62,  received  the  royal  assent  on  the  29th  of  July, 

^S62. 

The  property  of  the  Plaintiff  which  was  sought  to 
'^  protected  by  injunction  was,  as  to  the  whole  of  it, 
included  within   the   Metropolitan   Meat  and   Poultry 

Market 
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1864.  Market  (Western  Approach)  Act,  1862,  so  as  to  be 
capable  of  being  purchased  by  the  Derendants  under 
that  act;  but  it  was  not  subject  to  the  power  of  pur- 
CoRFORATioii  chasing  given  to  the  Metropolitan  Railway  Company  by 
their  act  of  1862.  It  was  subject  to  the  powers  of  pur- 
chasing given  to  the  company  by  a  former  act  of  1859, 
but  those  powers  expired  on  the  8th  o(  Avgust,  1862. 
This  property  was  thus  situate:  part  of  it  was  on  the  south 
side,  but  by  &r  the  greater  part  of  it  was  on  the  north 
side  of  the  street  called  West  Street,  running  from 
Victoria  Street  towards  the  east ;  and  the  proposed  new 
street  was  laid  out  so  as  to  cross  West  Street  at  an 
angle,  and  to  throw  into  the  line  of  the  street  a  small 
portion  of  the  property  on  the  south  of  IVest  Street, 
and  a  somewhat  larger  portion  of  the  property  on  the 
noflh  of  that  street,  but  to  leave  some  part  of  the  pro- 
perty on  the  south,  and  a  still  greater  part  of  it  on  the 
north,  outside  the  line  of  the  proposed  new  street. 

On  the  S6th  of  June,  1862,  four  days  before  the 
passing  of  the  Metropolitan  Railway  Act,  1862,  and 
about  five  weeks  before  the  passing  of  the  Metropolitan 
Meat  and  Poultry  Market  (Western  Approach)  Act, 
1862,  an  agreement  in  writing  was  entered  into  between 
the  corporation  of  the  one  part,  and  the  Metropolitan 
Railway  Company  of  the  other  part.  It  contained  the 
following  recitals :  "  Whereas  the  corporation  are  pro- 
moting a  bill  now  pending  in  Parliament,  which  is  in* 
tituled  "A  Bill  to  improve  the  Western  Approach  to 
the  Metropolitan  Meat  and  Poultry  Market,  and  to 
authorize  the  raising  of  additional  Money ;"  and  whereasi 
the  plan  hereunto  annexed  shows  lands  which  it  is  pro* 
posed  by  the  pending  bill  that  the  corporation  should 
be  authorized  to  take,  and  a  proposed  new  street 
leading  from  Victoria  Street  towards  Greenhill  Rents, 
which  it  is  proposed  by  the  pending  bill  that  the  cor« 

poration 
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poration  should  be  authorized  to  make,  and  which  is        1864. 
/lereinaAer  referred  to  as  the  intended  street  :**  and  it  was 
thereby  agreed  as  follows : — 


Galloway 

V, 

Article  1.  The  corporation  will  use  their  utmost  rea-    JJp^ohdoh. 
sonable  endeavours  to  procure   that   the   pending   bill 
shall  pass  into  a  law  in  the  present  session  of  pajlia- 
ment. 

2.  If  the  pending  bill  be  passed  into  a  law,  the  fol- 
lowing articles  shall  have  effect. 

3.  The  corporation^  with  the  utmost  practicable  des- 
patch, will  purchase  and  procure  to  be  vested  in  them- 
selveSy  so  much  of  the  lands  shown  on  the  annexed  plan 
and  comprised  within  the  red  border  thereon,  as  com- 
prises the  site  of  the  intended  street,  and  the  lands 
lying  northward  thereof,  and  also  so  much  of  the  lands 
lying  southward   and   south-eastward   of  the  intended 
«treet  (including  the  piece  of  land  marked  C.  on  the 
ttinexed  plan),  as  is  necessary  for  enabling  the  company 
to  liave  the  benefits  of  articles  5  and  6  and  7  respectively, 
A>^^  will  clear  off  all  the  buildings  and  erections  now 
••-amding  thereon. 

-4,  The  corporation,  with  all  reasonable  despatch,  will 

n^^ke  the  intended  street  in  the  direction  thereof  shown 

o«^   the  annexed  plan,  and  of  the  clear  width  of  sixty  feet 

throughout.      But    before    the    corporation  begin   the 

ii^^king  of  the  intended  street,  they  will  give  to  the  com- 

P«.ny  at  least  six  calendar  months'  notice  of  the  intention 

^f  the  corporation  to  begin  the  making  thereof. 

6.  The  company,  if  they  think  proper,  and  before  the 
corporation  begin  the  making  of  the  intended  street, 
'"^y  excavate  the  ground  on  the  northern  side  of  the  line 
A  B  drawn  on  the  annexed  plan  as  the  centre  line  of  the 
intended  street,  for  the  whole  length  of  the  intended 
•treet  between  Victoria  Street  and  OreenhilVs  Rents,  and 
^y  appropriate  the  basement  thereof  to  their  own  use, 

so 
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1864.       80  as  they^  at  their  own  expense,  make  and  maintain  proper 

y^'^^^      and  sufficient  arches,  or  other  supports  over  the  'same, 

p,  for  carrying  thereon  the  surface  roadway  there. 

Corporation       g^  'j^he  company  shall  have  the  right  to  make  and 
OF  London.  r      •  .  ,    , 

maintain  and  u^e  their  railway  below  the  inftended  street 

and  below  the  surface  of  the  ground   southward  and 

south-eastwards  thereof,  and  into  the  railway  station  to 

be  made  under  the  intended  meat  and  poultry  market 

place  in  Smiihfield ;  the  railway  to  be  so  made  in  such 

a  line  as  Mr.  John  Fowler,  the  company's  engineer,  shall 

within  one  calendar  month  after  the  day  of  the  date  of 

these  presents  lay  down  on  the  annexed  plan,  and  which 

line  shall  be  so  laid  down  as  that  it  shall  not  prevent  the 

London,  Chatham  and  Dover  Railway  Company  from 

having  a  convenient  access  by  railway  from  their  main 

line  of  railway  into  the  intended  railway  station. 

7.  The  company  may  excavate  the  ground  between 
the  northern  side  of  the  land  shown  on  the  annexed 
plan,  and  comprised  within  the  red  border  thereon, 
and  the  intended  railway  station,  for  the  purpose  of 
making  and  maintaining  their  railway  in  accordance  with 
article  6 ;  and  they  will  make  and  maintain  their  railway 
from  the  northern  side  of  the  intended  street  and  thence 
into  the  intended  street  and  thence  into  the  intended 
railway  station  in  accordance  with  article  6,  and  with 
substantial  archings  over  the  same,  proper  and  sufficient 
for  supporting  the  street  and  carriage  road,  warehouses 
and  buildings  intended  to  be  made  by  the  corporation  on 
the  surface  there. 

8.  The  corporation  with  all  reasonable  despatch  will 
make  and  will  thenceforth  maintain  all  proper  and  suf- 
ficient sewers  and  drains  for  draining  the  intended  street 
and  the  lands  lying  northward  thereof  and  comprised 
within  the  red  border  on  the  annexed  plan. 

9.  All  works  to  be  executed  by  the  corporation  and 

the 
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tlie  company  respectively  under  this  agreement  shall  be        1864. 


i 


executed  to  the  satis&ction  of  the  city  architect  and  the     ^ 

,  ,    .  .  Galloway 

ocmpany  s  engineer  or  their  umpire.  r. 

10.  The    corporation  with    the    utmost    practicable  ^/londo^ 
dispatch  will  give  to  the  company  possession  of  such 

parts  of  the  lands  shown  on  the  annexed  plan  as  the 
ocmpany  require  for  enabling  them  to  make  the  exca- 
'V'ations  and  works  provided  for  by  articles  6  and  7. 

11.  The  corporation  with  all  reasonable  dispatch  will 
convey  to  the  company  the'  whole  of  the  land  shown  on 
^te  annexed  plan  and  lying  northward  of  the  intended 
street,  and  comprised  within  the  red  border  on  the  an- 

-  *^^xed  plan,  with  the  right  to  use,  in  accordance  with 
^U'ticle  5,  the  basement  of  the  northern  side  of  the  in- 
^ended  street,  and  the  right  of  making,  maintaining  and 
^sing  their  railway  in  accordance  with  articles  6  and  7. 

12.  The  consideration  to  be  paid  by  the  company  to 
^*^e  corporation  for  the  conveyance  to  be  made  in  ac- 
cordance with  article  11  shall  be  70,000/.,  to  be,  at  the 
option  of  the  company,  paid  in  cash  or  by  debentures  of 
^ne  company,  or  partly  in  cash  and  partly  in  debentures 
^f  the  company. 

Then  followed  provisions  as  to  the  rate  of  interest  on 
the  debentures,  and  as  to  the  interest  to  be  paid  by  the 
^^onpany  if  they  had  possession  before  conveyance,  and 
*  provision  that  the  debentures  should  be  for  sums  of 
^^t  less,  than  5,000/.  each,  payable  five  years  after  the 
conveyance. 

The  lands  which  the  corporation  thus  agreed  to 
^^quire  and  sell  to  the  company  included  all  that  part  of 
"^^  PlaintifTs  property  which  lay  to  the  north  of  the  in- 
^nded  new  street. 

After  the   passing    of  the   Metropolitan    Meat    and 
Vol.  II— 2.  R  D.J.S.     Poultry 
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186*.  Poultry  (Western  Approach)  Act,  1862,  the  Plaintiff 
in  the  month  of  Muy^  1863,  was  served  by  direction  ol 
^r  "*  the  corporation  with  a  notice  intituled  under  that  act 
Corporation  gjatjng  the  intention  of  the  corporation  to  take  propert) 
therein  mentioned,  being  the  whole  of  the  above-men- 
tioned property  of  the  Plaintiff,  requiring  possession  tc 
be  delivered'up  in  six  months,  and  calling  upon  him  tc 
send  in  particulars  of  his  claim. 

The  Plaintiff  appeared  not  to  have  been  aware  at  first 
that  there  could  be  any  question  as  to  the  right  of  the 
corporation  to  take  the  whole  of  his  property,  and  some 
negotiations  took  place  upon  the  subject  of  the  purchase; 
but  no  arrangement  having  been  come  to,  the  companj 
ultimately  caused  a  precept  to  be  issued  for  summoning 
a  jury  to  assess  the  value  of  the  property,  and  procured 
the  20th  of  February^  1864,  to  be  appointed  for  thai 
purpose.  Thereupon  the  bill  in  this  cause  was  filed 
against  the  corporation  on  the  6th  oi  February ^  stating  ai 
above,  and  alleging  that  the  greater  part  of  the  Plaintiff*! 
property  was  not  wanted  by  the  Defendants  for  the  pur- 
poses of  their  act,  and  that  their  object  in  taking  it  wai 
not  to  carry  into  effect  those  purposes,  but  only  U 
enable  them  to  fulfil  their  agreement  with  the  railway 
company,  and  praying  for  an  injunction  as  above  men 
tioned,  and  for  an  inquiry  to  ascertain  what  part  of  thi 
Plaintiff's  property  the  Defendants  bon&  fide  intended  ti 
take  for  the  purposes  of  their  act. 

This  injunction  having  been  refused  by  Vice-Chan 
cellor  Wood^  the  motion  was  now  renewed  by  way  o 
appeal. 

Mr.  Rolt  and  Mr.  Bagshawe  for  the  Plaintiff. 
We  do  not  dispute  the  right  of  the  corporation  to  tab 
what  is  wanted  for  the  site  of  the  new  street,  but  w< 

contem 
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contend  that  they  have  no  right  to  take  the  whole  of  the        1864. 
PlaiotiflTs  land  for  the  purpose  of  carrying  into  effect  an 
arrangement  with  the  railway  company  which  was  entered  ©, 

into  before  the  passing  of  the  act  which  gave  the  cor-  Corpobatiom 

'^  °  ^  OF  LOVDOK. 

ponition  a  right  to  take  the  land.     The  legislature  has 
not  given  the  company  power  under  its  own  act  to  take 
this  property,  and  cannot  have  intended  to  give  the  cor- 
poration a  power  to  sell  to  a  body  having  no  capacity 
to  take.     The  corporation  in  exercising  the  power  of 
purcbasiDg  given   by  the  act   of   1862  had   a  discre- 
tion to  exercise.     They   have,   in   fact,  delegated   the 
exercise  of  this  discretion  to  the  railway  company,  and 
bave  entirely  precluded  themselves  from  exercising  it. 
The  legislature  intended  that  the  corporation  should  buy 
Wh  land  as  in  its  judgment  it  should  think  expedient, 
ud  then  sell,  on  the  best  terms  it  could,  such  parts  as 
•ere  not  wanted  for  the  site  of  the  new  street.     Instead 
•f  this,  the  corporation  have  sold  at  a  fixed  price  before 
wy  have  bought:    thus  running  the  manifest  risk  of 
Setting  for  the  property  less  than  they  have  to  give  for  it. 
*hey  are  using,  for  the  purposes  of  one  scheme,  the 
powers  given  by  the  act  for  the  purposes  of  another 
•cbeme,  and  whereas  their  act  manifestly  points  at  their 
^l^aring  the  land  and   then  selling  it,  they  have  sold 
•*thout  having  cleared  it,  or  even  purchased  it. 

Sir.  H.  M.  Cairns  and  Mr.  Swanston  for  the  Cor- 
poration. 

The  scope  of  the  city  acts  is,  that  the  corporation 
•hould  buy  not  only  just  so  much  land  as  would  suffice 
*<^fthe  works  intended  to  be  executed,  but  also  such 
•flditional  land  as  by  its  resale  at  a  profit  would  pay  the 
expenses  of  the  undertakings.  It  is  plain,  therefore, 
"^t  we  are  not  limited  to  what  is  required  for  the  street 
lUelf,  and  it  is  impossible  to  stop  short  of  the  conclusion 
^t  we  are  entitled  to  take  the  whole  of  the  Plaintiff's 
R  2  land. 
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1864.       land.    There  is  a  broad  difference  between  railway  ac: 
^"^^^^^      and  acls  for  improvements  in  streets.    A  railway  con 
^;  pany  gets  tolls  and  fares,  the  corporation  gets  nothin 

CoBPoRATioN  out  of  a  new  street,  and  therefore  its  powers  of  takir 
land  are  extended  so  that  it  may  repay  itself  by  resellii 
the  frontage.  Under  the  City  Act,  2  &3  Vict.  c.  10 
8.  1 1,  which  is  in  the  same  terms  as  the  clause  in  ps 
materia  in  the  Model  Act,  Lord  Cottenham  in  7 
University  of  Oxford  v.  Corporation  of  London  (< 
held  that  the  corporation  were  not  confined  to  takii 
what  was  wanted  for  the  site  of  the  street,  but  mig 
take  any  lands  in  the  schedule  which  they  in  their  di 
cretion  thought  fit.  Having  regard  to  the  spirit  ai 
scope  of  the  acts,  the  agreement  with  the  railway  cot 
pany  was  a  right  and  proper  one ;  the  raising  money  1 
trading  in  land  being  one  of  the  objects  of  the  act,  tl 
corporation  were  justified  in  obtaining  beforehand 
good  customer.  According  to  the  principle  of  the  ac 
the  corporation  was  not  bound  to  regulate  its  purcbai 
by  considering  how  much  land  was  necessary  for  tl 
street,  but  might  consider  how  much  land  ought,  to  I 
taken  with  a  view  to  making  the  greatest  profit  by  tl 
resale  of  the  superfluous  parts.  The  railway  act  of  18f 
clearly  authorizes  the  company  to  buy  from  the  corpor 
tion,  so  there  is  capacity  to  take. 

Mr.  Rolt  in  reply. 

The  Respondents  do  not  meet  the  argument  that  tl 
corporation  are  authorized  to  take  this  property  only  (! 
the  purposes  mentioned  in  their  acts  and  are  taking 
for  another  purpose.  The  corporation  has  an  intere 
in  the  railway  scheme,  and  is  working  for  the  benefit  • 
the  railway  company  without  exercising  that  discretic 
which  it  is  bound  to  exercise.  These  lands  being  lane 
which  the  railway  company  has  no  power  to  take,  it  hi 

c 
(a)  July,  1811;  not  reported. 
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00  right  to  buy  them,  and  the  corporation  cannot  pos-^  1864. 

sibjy  be  justified  in  buying  for  the  purpose  of  selling  to  ^^^^^ 
a  body  which  has  no  capacity  to  take. 


Judgment  reserved. 


r. 

Corporation 

jOF  LOMDUK. 


The  Lord  Justice  Knight  Bruce. 

The  present  is  an  appeal  not  from  a  decree.     The      April  2G, 
question   is   of   granting  or   refusing   an   interlocutory 
iiU  unction.     And  as  to  this,  I  think  that  the  agreement 
hetiveen  the  Defendants  and  the  Metropolitan  Railway 
Company^  which  is  stated  in  paragraphs  15  and  16  of 
^^  bill  in  the  cause,  for  the  purchase  by  the  latter  from 
the  former  of  surplus  land  to  be  acquired  by  the  De- 
fendants from  the  Plaintiff  under  the  Defendants'  parlia- 
oj^ntary  powers,  must  be  taken  to  have  in  effect  incapa- 
ci^^ted  the  Defendants  from  forming  a  just  judgment  as 
'>^t:ween  them  and  the  Plaintiff  concerning  the  quantity 
0^    land  which  they  should  require  the  Plaintiff  to  sell  to 
ra^m  under  those   powers;  and  I  consider  that  a  fair 
J^^gment  cannot  be  taken  to  be  exercised  by  the  De- 
f^^^dants  between  them  and  the  Plaintiff, — that  the  De- 
feiidants'  course  of  proceeding  has  been  biassed,  unduly 
Wassed,  against  the   Plaintiff  and   to   his   damage  and 
^*\jiiry, — that  the  agreement,  howsoever  intended,  must  be 
^^garded,  therefore,  as  an  improper  measure  against  the 
■Plaintiff, — that  he  is  accordingly  not  bound  by  what  has 
^en  place,  and  that  accordingly  also  he  is  entitled  to 
^^  injunction  to   restrain  the  Defendants  from  acting 
^S^inst  him  on  the  notice  given  to  take  his  land  dated 
*e  30th  of  April,  1863,  which  is  sUted  in  the  bill.     Id 
^hat  I  have  said  I  have  assumed  that  there  is  not  any  * 
^>der  or  other  ground  on  which  the  Plaintiff  can  claim 
^  injunction,  but  on  this  point  I  do  not  intimate  any 

opinion. 
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1864.       opinion.    The  wording  of  the  injunction  will  require 
J^*"""'^^      particular  attention. 

V, 
CORPORATIOM 

Of  LoMDOM.        The  Lord  Justice  Turner,  after  stating  the  terms 
of  the  notice  of  motion,  proceeded  as  follows : — 

The  question  whether  this  injunction  ought  to  be 
granted  depends  mainly,  if  not  wholly,  on  the  provisions 
contained  in  several  acts  of  parliament  and  in  an  agree- 
ment entered  into  between  the  Defendants  and  the 
Metropolitan  Railway  Company.  I  have  attentively 
considered  all  the  acts  of  parliament  which  were  men- 
tioned in  the  course  of  the  argument  before  us,  but,  in 
the  view  which  I  have  taken  of  this  case,  there  are 
several  of  them  on  which  I  do  not  think  it  necessary  to 
comment.  It  will,  in  my  view  of  the  case,  be  sufficient 
for  me  to  refer  to  the  act  which  in  the  course  of  the 
argument  was  called  the  Model  Act,  10  &  II  Viet. 
c.  cclxxx ;  The  Metropolitan  Meat  and  Poultry  Market 
Act,  1860,  23  &  24  Vict.  c.  cxciii;  The  Metropolitan 
Railway  Act,  1862,  25  &  26  Vict.  c.  Iviii;  and  The 
Metropolitan  Meat  and  Poultry  Market  (Western 
Approach)  Act,  25  &  26  Vict.  c.  clxxiv,  and  to  some  few 
only  of  the  clauses  in  these  acts ;  but  it  may  be  right  to 
observe  that  arguments  of  some  weight,  founded  on  other 
clauses  of  these  acts  and  upon  some  of  the  other  acts 
which  were  referred  to  in  the  argument,  were  adduced  on 
the  part  of  the  Plaintiff,  and  that  reference  was  made  on 
the  part  of  the  Defendants  to  an  act  of  the  22  &  23  Vict. 
c.  xcvii,  by  which  power  was  given  to  the  Metropolitan 
Railway  Company  to  take  the  lands  of  the  Plaintiff  as  to 
which  this  injunction  is  asked.  This  power,  however, 
expired  on  the  8th  August,  1862,  and  it  is  obvious  that 
at  the  time  when  the  acts  of  1862  were  passed  it  was 
practically  of  no  avail.  It  is  unnecessary,  therefore,  in 
my  opinion,  further  to  refer  to  it. 

His 
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His  Lordship  then,  after  stating  the  facts  of  the  case        1864. 
in  nearly  the  same  terms  aa  the  statement  given  above, 
proceeded  as  follows : — 


The  position  of  the  case,  as  I  understand  it,  is  this : 
4e  Defendants,  the  corporation,  have,  under  the  Metro- 
politan Meat  and  Poultry  Market  (Western  Approach) 
Act,  1862,  the  right  to  purchase  the  whole  of  the  Plain- 
ts property,  and  they  must  also,  as  it  seems  to  me, 
we  the  right  to  sell  the  property  when  purchased  or 
•cquired  by  them  to  some  persons  and  under  some  cir- 
cumstances.    Tlie  20th   section   of  the   last-mentioned 
*ct  must,  I  think,  be  held  to  give  them  this  power.     But 
'oen  what  is  the  extent  of  this  power  ?    A  power  to  sell, 
^en  tliough  given  by  parliament,  cannot,  as  I  apprehend, 
^  construed  to  authorize  an  incapacitated  person  to  buy, 
■*^c|  unless  therefore  it  can  be  shown  not  merely  that  the 
^^poraiion  were  empowered  to  sell,  but  also  that  the 
'^•Iway  company  were  empowered  to  buy,  I  cannot  at 
'^■"'^scnt  see  my  way  to   holding  that  the  corporation 
^^^tald  sell  to  the  railway  company ;  but  yet  it  is  clear 
''l^^n  the  evidence  before  us  that  it  is  for  the  purpose, 
**^<ithe  sole  purpose,  of  selling  to  the  railway  company 
^^^t  the  corporation  are  endeavouring  to  purchase  the 
^"Viole  of  the  Plaintiff's  property.     I  cannot  but  doubt 
^^ Aether  they  are  entitled  to  do  this,  unless  indeed  it  can 
**^   shown  that  the  railway  company  are  capacitated  to 
^  *Jy  from  the  corporation.     Are  they  then  so  capacitated  ? 
*  ^   is  true  no  doubt  that,  by  their  act  of  1862,  power  is 
B^^en  to  them  in  very  general  terms  to  agree  with  the 
Corporation  for  the  sale  of  any  lands  by  the  corporation 
^^  them;  but  some  limit  must  of  course  be  put  upon  this 
P<>^er.    We  cannot  suppose  it  to  have  been  the  intention 
^f  the  legislature  to  vest  in  this  railway  company  the 
P^^er  to  purchase  any  lands  whatever  belonging  to  the 
^i^y  of  London,  lands  for  instance  in  distant  counties,  or 

otherwise 
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Corporation 

OF  LoilDOH. 
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1864.  otherwise  out  of  the  range  of  the  railway  company's 
operations.  What  then  is  the  limit  to  be  put  upon  this 
power?  I  very  much  incline  to  think  that  it  must  be 
^*I^^^"^*  measured  by  the  purposes  of  the  act  by  which  the  power 
is  given,  and  the  purposes  of  thi8  act,  as  I  understand  it, 
are  the  extension  of  the  line  of  the  railway  to  the  Meat  ^ 

and  Poultry  Market,  so  as  to  afford  a  convenient  ap-  _ 

proach  to  that  market  from  the  west.     It  was  not,  as  I  J[ 

conceive,  intended  by  this  act  to  vest  in  the  railway  -^ 

company  the  power  to  acquire  land  for  an  additional  or  -s^ 

more  extended  station,  the  purpose  for  which,  as  I  collect  ^^ 

from  the  evidence,  this  property  is  in  part  intended  to  be  &< 

applied.     Where   the   legislature   intends   to  give   the  ^i 

power  to  acquire  lands  for  those  purposes,  the  intention  ^^* 

is  generally,  if  not  universally,  expressed   in  tlie   act«  -^ 

Nor  was  it,  as  I  conceive,  intended  by  this  act  to  vest  in  ^^ 

the  railway  company  land  to  be  afterwards  sold  by  them  ^^ 

as  superfluous.  I  see  no  trace  of  any  such  purpose  in 
the  act,  or  of  any  intention  to  benefit  the  railway  com- 
pany, otherwise  than  by  the  express  provisions  contained 
in  it.  It  was  argued,  for  the  Defendants,  that  they  were 
the  judges  of  the  land  which  they  would  purchase ;  but 
if  the  construction  of  the  railway  company's  act  be  such 
as  I  have  suggested,  this  argument  cannot  avail  them. 
They  may  be  judges  of  what  shall  be  done  within  the 
powers  of  their  act,  but  they  cannot  exceed  their  powers. 
The  points  to  which  I  have  thus  adverted  seem  to  me 
to  be  well  deserving  of  consideration.  It  is  not  neces- 
sary now  to  give,  nor  do  I  mean  to  give,  any  final  opinion 
on  these  points.  It  is  sufficient  to  say  that  there  is  a 
question,  and,  in  my  opinion,  a  very  serious  question, 
upon  them,  proper  to  be  discussed  at  the  hearing  of  the 
cause ;  and  upon  this  ground  alone,  I  think,  speaking 
with  ail  possible  respect  to  the  Vice-Chancellor,  the  in* 
junction  prayed  by  this  bill  ought  not  to  have  been 
refused. 

But 


SI 
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But  the  case  does  not  rest  here :  powers,  such  as  those       1864. 
which  are  given  to  the  corporation  by  this  act  of  par-      ""^^^^^^ 
liamenty  are  at  all  times  to  be  exercised  bon&  fide  and  «. 

with  judgment  and  discretion..  In  this  particular  case,  Cobpobation 
this  rule  certainly  ought  not  to  be  relaxed,  for  the  cor- 
poration are  in  this  case  to  some  extent  trustees  for  the 
public.  The  continuance  of  the  market  tolls  depends 
upon  the  proceeds  of  the  sales  to  be  made  by  them. 
Now  in  what  position  have  they  placed  themselves? 
They  have  agreed  to  sell  to  the  railway  company  before 
Aey  purchased,  and  even  before  they  acquired  the  power 
to  purchase.  Can  it  then  be  said  that  they  have  exercised 
the  judgment  which  they  were  bound  to  exercise,  or 
fven  that  they  have  ever  been  in  a  position  to  exercise 
that  judgment,  bound  as  they  have  been,  and  are,  by  the 
•greement  into  which  they  have  entered  ?  I  cannot,  to 
^7  the  least,  but  feel  doubt  upon  these  points,  and  think 
^t  they  ought  to  be  reserved  to  the  hearing.  Again, 
therefore,  speaking  with  all  respect  to  the  Vice-Chan- 
^'lor,  my  opinion  is,  that  upon  this  ground  also  the  in- 
junction asked  by  this  notice  of  motion  was  due. 

T^here  were,  as   I   have   already   said,   other  points 

*^SUed  before  us,  and  I  have  only  to  add  that,  in  dis- 

P^^ing  of  the  case  upon  the  ground  to  which  I  have  re- 

^^'^cd,  I  do  not  mean  to  prejudice  the  argument  upon 

^^Be  points.     They  will  be  open  at  the  hearing.     As 

^^    case  stands,  I  think  there  must  be  an  injunction 

*^til  the  hearing  or  further  order  in  the  terms  of  the 

^tice  of  motion,  omitting  only  the  parts  of  the  notice 

^^ich  have  reference  to  the  purposes  of  the  proposed 
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HILL  V.  THE  SOUTH  STAFFUa*-- 
RAILWAY  COMPANY. 


.pplim-  rr^HIS  was  an  application  by  the   Defendants,  the 

to  TflCftt6  I 

inrolment  South  Staffordshire  Railway  Company^  to  vacate 

*  Ir^*^*  J  the  inrolment  of  a  decree, 
y  be  made 

her  to  the 

illororthe         '^^^  decree  was  pronounced  on  the  8th  of  March, 

x)rds  Justice!.  1864,  and  finally  settled  on  the  7th  of  April,  when  it 

was  passed  by  ^&8  given  out  by  the  Registrar  to  his  clerk  to  be  passed. 

the  Registrar 

on  the  7th  of 

Jprii.   Ac-         In  the  meantime,  about  the  18th  of  Atarch,  an  inter- 

nsM^ifourse**  ^^®^  ^^^  taken  place  between  Mr.  Taylor,  the  managing 

at  least  one  clerk  of  the  Defendants'  agents,  and  Mr.  Thorpe,  the 

elapses'Lfore  Country  solicitor  of  the  Plaintiff,  the  account  of  which* 

the  decree  is  given  by  Mr.  Taylor,  was  as  follows : — 

given  out  to 

the  parties  as        "  I  met  the  said  Mr.  W,  Thorpe  at  FendalTs  Hotel, 

entered,  but  ^^^  ^he  subject  of  an  appeal  was  again  mentioned,  when 

in  cases  of  ^^  said  Mr.  W.  Thorpe  said  to  me,  with  reference  to  the 

urgency  it  may  .  , 

be  bespoken  ^Aid  intended  appeal,  *  I  am  glad  to  hear  it,  the   more 

for  the  follow-  g^ist  to  the  mill ;  however  you  will  find  it  of  no  use  for 

mgd.ty.    The  ^  '  •' 

Plaintiff's  we  shall  beat  you.'    To  the  best  of  my  remembrance 

Jmvinff'notice  *"^  belief  those  were  the  exact  words  uttered,  and  I  am 

that  the  Dc-  certain  as  to  their  effect." 
fendants  in- 
tended to  ap-  ^ 

peal,  bespoke        Mr.  Thorpes  account  was  as  follows  :  — 
the  decree  for  _    _  ,.  ,  .  t     a      rr    m     i  n. 

the  following  I  do   recollect   the  said  A.  H.  Taylor  calling   at 

day,  and  at  Fendalts  Hotel  to  inquire  for  Mr.  Coalman  my  clerk, 
once  inrolied  ^  '  ' 

it.     On  the  when 

9th  of  April  K 

petition  of  appeal  was  presented.  Semble,  that  the  deviation  from  the  ordinary  couna 
of  proceeding  in  obtaining  the  decree  before  the  usual  time  would  alone  have  beea  a 
sufficient  ground  for  vacatmg  the  inrolment 
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w^hen  he  said,  but  quite  in  a  joking  tone  and  manner, 

'  It    may  be  that  the  company  will  appeal/  to  which  I 

replied,  also  in  a  joking  tone  and  manner,  *  Surely  after 

^hat  has  passed  they  will  not  expend  any  more  money, 

^^t  if  they  think  they  ought  to  bring  a  little  more  grist 

to    our  mill,  be  it  so.'    At  the  time  such  casual  conver- 

Ba.^ion  took  place  I  had  not  the  least  reason  to  believe 

'^or  did  I  believe  that  the  Defendants  seriously  intended 

to    a.ppeal  against  the  said  decree.     On  such  last-men- 

t*oned  occasion  I  did  not  use  the  words  '  I  am  glad  to 

heax'  it,'  as  stated  in  the  said  affidavit,  on  the  contrary,  if 

I    had  thought  the  said  A.  H.  Taylor  had  spoken  other- 

^^ise   than  as  a.  joke,  I   should  have  expressed   both 

^^*i*I>rise  and  regret." 

Subsequently    a    conversation    took    place    between 

■^^^-    Taylor  and  Mr.  Coalman,  the  managing  clerk  of 

tri^    Plaintiff's  country  solicitor,  as  to  which  Mr.  Taylor, 

'  *^   ^  Fie  5th  paragraph  of  an  affidavit  made  by  him,  deposed 

^^    fallows : — 

*•  Shortly  after  the  said  24th  day  of  March,  1864,  as 

^.»n  informed   and  believe,  the  said  Mr.  W.  Thorpe 

^^ turned  to  Thorne  near  Doncaster,  where  he  resides, 

*^^  his  place  in  London,  for  the  purpose  of  attending  on 

^"l^alf  of  the  Plaintiff  the  passing  of  the  said  decree, 

^-^  on  or  about  the  2nd  of  April  taken  by  his  managing 

^^^'Ic  Mr.  R.  J.  Coulman,  who  had  previously  to  the 

^^«  of  the  said  decree  been  concerned  in  the  manage- 

^"^^'rjt  of  the  said  suit  on  behalf  of  the  Plaintiff*,  and  whom, 

^^     acting  in  that  capacity,  I  had  repeatedly  met.     The 

^'^i^  Mr.  Coulman  on  his  arrival  in  London  appeared  to 

^    and  in  fact  clearly  was,  previously  to  any  communi- 

^^^ion  with  me,  fully  aware  of  the  Defendants'  intention 

^    appeal  against  the  said  decree,  and  I  perfectly  re- 

^^nber  speaking  to  him  on  the  subject  of  the  counsel 

^^    be  brought  in  upon  the  said  appeal,  and  that  be 

replied 
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1864.  replied  that  they  (meaning  the  PlaintifTs  advisers)  would 
have  to  get  some  one  in  addition^  most  likely  Sir  Hugh 
Cairns,  or  words  to  that  effect." 

Mr.  Coulman  deposed  as  follows  as  to  the  same 
interview  :^ 

"  In  reference  to  the  5th  paragraph  of  the  aflBdavit  of 
A.  H.  Taylor,  I  say  that  I  had  not  previously  heard  of 
the  company's  intention  of  appealing  previously  to  the 
same  being  named  to  me  by  the  said  Alfred  Henry 
Taylor,  and  that  when  he  did  so  state  to  me  the  com- 
pany's intention  of  appealing,  he  said  they  should  have 
the  Attorney-General  in  addition  to  Mr.  Malins,  Mr. 
Speed  and  Mr.  Miller,  and  in  reply  I  said  'then  I 
suppose  we  must  have  along  with  our  counsel  Sir  Hugh 
Cairns  to  meet  the  Attorney-General/  or  words  to  that 
effect,  but  I  said  *  you  must  be  joking,  the  company  can 
never  think  of  appealing  against  such  a  judgment,  giving 
as  it  does  the  reasons  so  fully  and  clearly  for  every 
item  allowed ;'  he  then  said  the  company  would  appeal 
before  the  Lords  Justices  and  the  House  of  Lords  as 
well,  and  that  what  with  the  day  account  to  be  taken  by 
the  Chief  Clerk  it  would  be  years  before  it  would  be 
finally  closed,  probably  not  in  his  and  my  time.'  I  said 
'  the  greater  the  shame  that  a  man  having  earned  the 
money  as  the  company  knew  Mr.  Hill  had  done  should 
be  so  harassed.'  I  believe  the  words  quoted  were  the 
words  actually  used,  but  I  say  positively  that  I  have 
correctly  stated  their  purport  and  meaning.  This  con- 
versation took  place  at  Fendalts  Hotel  on  the  6th  of 
April,  after  attending  the  Registrar  to  settle  the  draft  of 
the  said  decree,  but  was  only  a  friendly  conversation, 
and  certainly  not  intended  to  lead  the  Defendants' 
solicitors  to  imagine,  and  they  had  no  reason  to  imagine, 
and,  as  I  believe,  did  not  imagine,  that  we  at  all  ac- 
quiesced \n  the  appeal,  in  fact  it  was  considered  by  me 

to 
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to  be  a  mere  threat  on  the  part  of  the  said  Alfred  Henry  1864. 

Titylar.     I  had  no  authority  whatever  to  name  Sir  Hugh  ^Z^^**^ 

Cairns  or  any  other  counsel,  and  such  subject  had  never  v. 

been  mentioned  to  the  Plaintiff  or  considered  by  his  s"p,o»D^ 

advisers.     I  did  not  really  believe  the  company  intended  „"""^ 
to    appeal  before  the  said  Alfred  Henry  Taylor  showed 
nae  the  copy  draft  petition." 

•*  That  on  my  naming  Sir  Hugh  Cairns,  the  said 
-^  i/red  Henry  Taylor  sBidf  'but  you  will  have  to  give 
him  a  special  fee/  and  asked  how  Mr.  Hill  stood  in  a 
pecuniary  point  of  view,  to  which  I  replied,  that  had  he 
not  leen  pretty  well  off  the  company  would  have  hunted 
him  down  before  this,  which  was  clearly  their  intention, 
^^A  I  did  not  fear  but  that  he  would  after  all  be  able  to 
«ee  it  out." 

The  decree,  having  on  the  7th  of  April  been  given  by 

^"^<  Registrar  to  his  clerk  to  be  passed,  as  mentioned 

^Oove,  was  given  out  to  the  Plaintiff's  agent  duly  entered 

^^    t.he  following  morning,  and  on  the  same  morninff  the 

^^>Cilcet  of  inrolment  was  left  with  the  Clerk  of  Records 

^*^^   Writs  for  the  signature  of  the   Lord   Chancellor, 

""^^■la  which  time,  no  caveat  having  been  entered,  the 

^^^iree  would  be  treated  as  inrolled,  though  it  was  not 

^^^Vially  signed  by  the  Lord  Chancellor  till  the  18th. 

^  ^^lice  of  inrolment  was  given  to  the  Defendants'  so- 

^^itors  on  the  8th  of  April,  and  their  petition  of  appeal 

^^  presented  on  the  9th.     As  to  this  part  of  the  case 

'^'-ir.  Taylor  deposed  as  follows: — 

*^  I  am  informed  and  believe  that  it  is  the  rule  of  the 

'^^^gistrar's  office  that  two  days  at  the  least  shall  elapse 

^^tween  the  time  when  the  Registrar  gives  out  a  decree 

^^  his  clerk  to  be  entered  in  his  private  book  before  it  is 

passed,  and  the  entry  thereof  in  the  Registrar's  book  by 

^he  entering  clerk,  so  that  no  person  can  obtain  or  take 

away 
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1864.  away  the  decree  passed  and  entered  before  the  secor— 
day  from  the  giving  out  thereof  for  the  purpose  afor— 
saidi  and  I  relied  upon  this  rule  being  maintained  in  tH 
present  instance,  and  accordingly  on,  and  not  before,  tH 
morning  of  the  9th  day  of  April,  I  presented  the  petiti^ 
of  appeal  on  behalf  of  the  Defendants  against  the  sa^ 
decree.  Since  presenting  the  said  petition  I  have  be— < 
for  the  first  time  informed  that  the  only  mode  by  whi 
the  PlaintifTs  solicitors  could  have  been  enabled 
obtain  or  inrol  the  said  decree  on  the  8th  day  of  Ap^ 
must  have  been  by  a  private  and  exceptional  arrangemes^ 
with  the  Registrar's  clerk ;  and  I  further  say  that,  if  su^ 
private  and  exceptional  arrangement  had  not  been  macfl 
but  the  usual  practice  of  the  office  had  been  observer 
the  said  petition  of  appeal  would  have  been  presents 
in  time  to  prevent  the  inrolment  of  the  said  decree." 

The  PlaintifTs  agent  deposed  as  follows : — 

**  Although  it  usually  requires  an  interval  of  one  clear 
day  between  the  passing  of  a  decree  and  the  perfecting 
of  tbe  entry  thereof,  yet  the  practice  of  the  Registrar's 
office  permits  a  solicitor  to  bespeak  the  entry  of  a  decree 
or  order  for  the  following  day,  when  the  same  will  be 
given  out  by  the  entering  clerk  duly  entered,  if  he  is 
satisfied  that  there  is  actual  reason  for  dispatch.  I  deny 
that  there  was  any  private  or  exceptional  arrangement, 
agreement  or  understanding  with  the  Registrar's  clerks 
or  entering  clerks  or  any  or  either  of  them ;  but  I  say 
that  the  said  decree  was  obtained  from  the  entering  seat 
on  the  morning  of  the  8th  inst.,  in  consequence  of  a 
request  made  by  me  the  day  preceding  to  the  entering 
clerk  to  have  the  same  entered  on  the  then  followiog 
morning,  for  the  purpose  of  inrolling  it  before  the  De- 
fendants presented  any  petition  of  appeal,  which  they 
had  threatened.  I  say  that  the  same  was  regularly  and 
duly  obtained  according  to  the  course  of  the  Court  and 

the 
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Kcl    the  practice  prevailing  in  the  Registrar's  office.'*        1864. 
c^     further  deposed   that  he  gave  notice  to  the   De- 
imciants'  agents  of  the  inrolment  on  the  same  day. 

^ir«  Taylor^  in  reply,  deposed  that,  although  notice  of 

^     inrolment  was  left  at  the  office  of  the  Defendants' 

licitora  on  the  8th  o(  April,  he  was  not  informed  of  it 

i.eil  the  evening  of  the  9th,  after  he  had  presented  the 

^cition  of  appeal.     He  stated  that  the  references  made 

>   tJie  appeal  in  conversation  were  such  as  to  show  clearly 

t,  the  Defendants  were  determined  to  appeal  to  the 

■rd  Chancellor,  and  that  the  Plaintiff's  solicitors  knew 

9     and  he  stated  that  the  words  and   conduct  of  the 

'  l£Linti£rs  advisers  had  led  him  to  believe  that  they  ac- 

■^icBced  in  and  assented  to  the  appeal. 

Upon  the  motion  being  opened,  Mr.  Bacon,  for  the 
'l^intifl^  took  a  preliminary  objection,  that  the  appU- 
^Cion  ought  to  be  made  to  the  Lord  Chancellor;  14  ^ 
VtcL  e.  83,  «.  5 ;  Attorney-General  v.  Corporation  of 
T^ter  (a) ;  Cooper  v.  Taylor  (i). 

S%nr  Lordships  overruled  the  objection. 

iMr.  Malins  and  Mr.  Speed  in  support  of  the  ap- 
^^2ation. 

*JTiere  has  been  undue  dispatch  in  obtaining  the  decree 
^^^m  the  Registrar's  office  earlier  than  in  the  ordinary 
^^Xarse,  and  the  Plaintiff's  solicitors  have  misled  the  De- 
^^>  dants  by  leading  them  to  suppose  that  there  was  no 
^^jection  to  an  appeal.  On  either  ground,  the  inrol- 
^^^nt  ought  to  be  vacated  ;  Stevens  v.  Guppy  (c) ;  Enraght 

V.  Fitzgerald; 

O)  22  I.  J.  418,  (CA.)  L.  /.  (c)  T.  if  R.  178. 

<6)  23  L.  r  263. 
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1864.  w.  Fitzgerald  {a);  Anon.(b);  Wickenden  v.  Ray  son  {c) 
Barnes  v.  Wilson  {d)\  Balguy  v.  Charley  {e)\  Witdmoi 
V.  Lade  (/) ;  Pearce  v.  Lindsay  (g)  ;  Whitaker  i 
Leach  (A). 
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Mr.  Bacon  and  Mr.  Bovill  for  the  Plainti£f. 

The  Defendants  might  have  entered  a  caveat,  am 
have  no  right  to  complain,  because,  they  having  omittei 
to  do  so,  the  Plaintiff  inrollcd  the  decree  with  al 
practicable  dispatch.  Nothing  was  said  on  the  part  o 
the  Plaintiff  which  could  have  the  effect  of  misleadini 
the  Defendants  ;  Ricketts  v.  Martin  (t). 

The  Lord  Justice  Knight  Bruce. 

Vigilance,  diligence  and  activity  on  the  part  of  so 
licitors  are  not  to  be  despised ;  but  good  qualities  ma; 
be  exaggerated,  and,  considering  what  had  passed  be 
tween  the  gentlemen  concerned  for  the  opposite  partie 
in  the  present  case  with  reference  to  an  appeal,  I  tbinl 
that  it  would  have  been  right  for  the  Plaintiff's  adviser 
festinavisse  Untiiis.  The  circumstances  of  the  case  ap 
pear  to  me  to  bring  it  within  the  authority  of  Stevens  ^ 
Guppy,  which  I  am  disposed  to  follow.  It  is  unnecessar; 
to  say  whether  some  of  the  remarks  attributed  to  Lor 
Hardwicke  do  not  go  too  far ;  if  they  do  not,  they  ar 
strong  authority  in  support  of  the  present  applicatior 
But,  however  that  may  be,  the  principles  laid  down  b; 
Lord  Eldon  govern  this  case,  and  the  inrolment  ought 
in  my  judgment,  to  be  vacated. 

Th 

(«)  1  Dfu.  4-  War.  72.  (/)  A  Be  G.  if  J.  401. 

•  (6)  1  Ves,  326.  (g)  Ibid.  211. 

(c)  1  Jur.  {N.  5.)  945.  (A)  Smith's    Ch.    Pr.  p.  47 

((/)  1  n,  if  M.  486.  (6th  edit,) 

(e)  1  M.  4'  A'.  640.  (i)  2  De  G.,  F.  4  J.  163. 
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The  Lord  Justice  Turner. 

T  also  am  of  opinion  that  the  inrolment  ought  to  be 
"'^'^•^<^ated.  I  think  it  clear  upon  the  evidence  that  the 
F^  IsiintifiTs  advisers  knew  throughout  that  the  Defendants 
l^^^  "tended  to  appeal  against  the  decree^  and  did  not  intend 
t^^  appeal  in  the  first  instance  to  the  House  of  Lords. 
'^^  liis,  I  think,  distinctly  appears,  not  only  from  the  evi- 
^  ^^nce  on  the  part  of  the  Defendants,  but  also  from  that 
^^■rB  the  part  of  the  Plaintiffi— [His  Lordship  here  read 
F^^rt  of  Mr.  CoulmarCs  affidavit  given  above.]— It  further 
^X^pears  that  the  Plaintiff's  advisers  used  language  which 
'^v-.sis  calculated  to  lead  the  solicitors  of  the  Defendants 
t^^^  believe  that  the  presentation  of  a  petition  of  appeal 
assented  to.  It  is  very  satisfactory  when  a  case  can 
disposed  of  upon  the  evidence  adduced  by  the  party 
linst  whom  the  decision  is  made,  and  here  I  think  that 
ie  of  the  affidavits  filed  on  behalf  of  the  Plaintiff  states 
rcumstances  which  bring  the  case  within  the  authority 
Stevens  ▼.  Gvppy.  Mr.  Thorpe  states,  that,  upon 
>r.  Taylar^s  mentioning  to  him  the  subject  of  an  appeal, 
-  said,  *^  If  they  (the  company)  think  they  ought  to 
"ing  a  little  more  grist  to  our  mill,  be  it  so."  How 
^uld  the  Defendants'  advisers  conceive  that  the  Plain- 
solicitors  would  take  steps  to  prevent  an  appeal 
^v  having  thus  signified  their  assent  to  it. 

If  18  also  admitted  by  the  affidavit  of  the  Plaintiff's 

^^tit  that  it  is  the  usual  course  to  allow  a  clear  day  to 

^^pse  between  the  passing  of  a  decree  and  its  being 

^^ered  and  delivered   out     In   the  present  case  the 

^^^cree  was  entered  and  delivered  out  on  the  day  folldw- 

^^^8  that  on  which  it  was  passed,  and  it  was  inrolled  on 

^e  same  day.     I  am  not  sure  that  this  departure  from 

^e   usual  practice  would  not  by  itself  be  a  sufficient 

ground  for  vacating  the  inrolment. 

Vol.11— 2.  S  D.j.s. 
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June  3. 
Before  The 
Lords  Jus- 
tices. 

Tbe  Plainliff, 
by  deed  re- 
citing a  con- 
tract for  sale 
by  him  of  cer^ 
tain  lands  and 
shares  to  the 
Defendant, 
conveyed  the 
land  to  the 
Defendant  in 
consideration 


DAVIES  V.  OTTY. 


npHIS  was  an  appeal  by  ihe  Defendant  from  an  order-" 
^      of  the  Master  of  the  Rolls  overruling  a  demurrer.* 


The  substance  of  the  allegations   of  the 
follows : — 


bill 


was  ast 


That  in  January y  1860,  the  Plaintiff  was  entitled  to 

three  shares  and  a  half  in  the  Birkenhead  and  Tranmere 

Building  Society^  in  respect  of  which  he  had  received, 

according  to  the  rules  of  the  society,  420/.,  and  to  a 

piece  of  ground  and  houses,  which  he  had  mortgaged  to 

of^ortherein  the  society  to  secure  the  420Z.  and  his  subscriptions  and 
expressed  to       /• 
be  paid  and  of  °"^^- 
a  covenant  by 
the  Defendant 
to  indemnify 
the  Plaintiff 
against  all 
liability  in  re- 
spect of  the 
snares.     The 
Plaintiff  after- 
wards 6 led  his 
bill,  alleging 
that  the  deed 
was  executed 

merely  for  the  all  the  payments  which  had  become  due  in  respect  of  his 
purpose  of 
enabling  the 
Defendant  to 
manage  the 
property  for 
the  Plaintiff 
during  his  ab- 
sence from  the 

neighbourhood,  and  was  not  intended  to  give  the  Defendant  any  beneficial  interest; 
that  the  20/.  had  never  been  paid,  and  that  the  Plaintiff  had  subsequently  paid  calls  in 
respect  of  the  shares,  and  praying  for  a  reconveyance,  or  if  the  Court  should  be  of 
opinion  that  the  Defendant  was  entitled  to  the  property  as  purchaser  according  to  the 
terius  of  the  deed,  then  that  the  Plaintiff  might  be  declared  entitled  to  a  lien  for  the 
20/.  and  the  amount  of  calls  paid,  and  might  have  relief  on  that  footing: — Hr/e/,  by 
the  Lord  Justice  Knight  Bruce,  the  Lord  JuMice  Turner  doubting,  that  the  bill  wai 
not  demurrable,  on  the  ground  that  it  set  up  two  inconsistent  cases. 


That  in  January,  1860,  the  Plaintiff  expected  to  leave 
Tranmere  and  reside  elsewhere,  and  requested  the  De- 
fendant to  manage  his  properly  and  affairs  for  him 
during  his  absence,  which  the  Defendant  agreed  to  do. 
That  in  pursuance  of  and  for  the  purpose  of  facilitating 
this  arrangement  a  deed,  dated  the  17th  of  January ,  1860, 
was  executed,  which  recited  that  the  Plaintiff  had  made 


shares  in  the  building  society,  and  that  the  Defendant 
had  taken  from  the  Plaintiff  all  his  shares  therein  and 
had  contracted  for  the  purchase  of  the  land  and  houses, 

and 
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wi  thereby  the  Plaintiff,  in  consideration  of  the  sum  of       1864.    • 
201.   therein  expressed  to  be  paid  to  him  by  the  De- 
fendant and  of  the  covenant  on  the  part  of  the  Defendant 
hereinafter  contained,  conveyed  the  ground  and  houses        ^'^^' 
to  the  Defendant  in  fee,  subject  to  the  repayment  of  the 
<uiQs  due  to  the  building  society ;  and  the  Defendant 
<^ovenanted  with  the  Plaintifif  to  pay  all  sums  payable  to 
Ae  society  and  observe  the  rules  and  regulations  as  to 
^he  shares,  and  indemnify  the   Plaintiff  against  such 
payments  and  all  claims  and  demands  in  respect  thereof. 

That  the  Plaintiff  never  gave  up  possession  of  the 
ground  and  houses,  and  no  transfer  of  the  shares  was 
ever  made  to  the  Defendant.  Shortly  after  the  execution 
oF  the  deed,  the  Plaintiff  gave  up  his  intention  of  re- 
moving from  Tranmere,  and  applied  to  the  Defendant  to 
re-convey  the  premises,  which  the  Defendant  refused 
to    do. 

I^ar.  6.  "  To  justify  his  refusal  the  Defendant  alleges 
tJ^^t  the  said  deed  of  the  17th  day  of  Januarr/y  1860, 
^^s  in  fact  as  well  as  in  form  an  absolute  conveyance  by 
t«^  Plaintiff  to  the  Defendant  by  way  of  sale  of  the 
*  J^iniiflTs  estate  and  interest  in  the  said  piece  or  parcel 
^^  land  and  houses,  and  that  the  said  shares  in  the  said 
"Gilding  society  were  agreed  to  be  transferred  at  the 
*^^e  time  and  for  the  same  consideration,  and  that  such 
^^rjsideration  was  the  payment  of  the  said  sum  of  20/. 
^d  the  covenant  on  the  part  of  the  Defendant  contained 
^^    the  said  deed." 

l^ar.  7.  "  Such  allegation  is  entirely  unfounded.  No 
**^oney  was  paid  by  the  Defendant  to  the  Plaintiff  and 
'^^  consideration  passed  between  them.  Whatever  was 
^*^«  form  of  the  said  deed,  the  same  was,  as  between  the 
^Mintiff  and  Defendant,  intended  to  give  the  Defendant 

S  2  the 
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1864.  the  full  power  and  disposition  over  the  said  land  and 
houses  and  not  to  vest  any  beneficial  property  or  interest 
in  him  the  said  Defendant,  and  the  recital  inserted  in  the 
said  deed,  that  the  Defendant  had  taken  the  said  shares 
in  the  said  society,  was  intended  to  have  the  same  and 
no  other  effect.  The  said  deed  was  expressed  to  be  in 
the  form  of  a  conveyance  merely  for  the  purpose  of 
preventing  any  question  arising  as  to  the  Defendants 
power  of  disposal  over  and  management  of  the  pro- 
perty therein  comprised." 

Par.  8.  "  The  sum  of  20L,  in  the  said  deed  expressed 
to  be  the  consideration  for  such  alleged  conveyance, 
would  have  been  quite  inadequate,  the  Plaintiff  having 
already  paid  to  the  building  society  upwards  of  125/.  on 
account  of  the  said  land  and  houses,  and  having  expended 
other  moneys  of  his  own  in  the  purchase  and  building 
thereof." 

Par.  9.  '*  At  the  date  of  the  execution  of  the  said  deed 
and  of  the  said  transfer  there  remained  due  from  the 
Plaintiff  to  the  said  building  society  on  account  of  the 
said  advance  of  420Z.  and  interest  and  of  subscriptions 
and  other  payments  a  sum  of  300/.  or  thereabouts.  The 
Plaintiff  has,  since  the  execution  of  the  said  deed,  paid 
1291.  9s.  9d.  to  the  said  building  society  by  the  instal- 
ments and  in  manner  prescribed  by  their  articles.  The 
Defendant  has  never  paid  any  sum  or  sums  of  money  to 
the  said  building  society  on  account  of  the  said  liability.** 

That  the  Defendant  had  recently  given  notice  to  the 
trustees  of  the  building  society  of  his  intention  to  pay 
off  all  moneys  due  to  them,  and  had  required  an  account 
of  the  moneys  remaining  due,  and  a  reconveyance  from 
them. 

The 
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*The  bill   charged  that   even  if  the  Defendant   was        1864. 
ci:»  titled  to  treat  the  deed  as  a  conveyance  by  way  of  sale,       ^'^^^ 
ttm^  Plaintiff  was  entitled  to  receive  the  20/.,  and  also  to  «. 

a    1  ien  on  the  ground  and  houses  for  all  moneys  paid  by        P^"* 
hi.'cn  to  the  building  society  in  respect  of  his  shares  since 

tW^  execution  of  the  deed,  with  interest  on  such  sums 

from  the  times  of  payment. 

The  bill  prayed  for  a  reconveyance  by  the  Defendant 

or   a  cancellation  of  the  deed,  and  for  a  declaration  that 

the  Defendant  had  no  interest  in  the  shares.     But  if  the  . 

Court  should  be  of  opinion    that  the    Defendant  was 

entitled  to  be  treated  as  a  purchaser  of  the  property 

according  to  the  terms  of  the  deed,  then  that  an  account 

Doight  be  taken  of  what  was  due  in  respect  of  the  pur- 

^^hase-money  of  20/.  with  the  interest  thereon,  and  an 

account  of  all   moneys   paid    by   the    Plaintiff  to   the 

"Gilding  society  since  the  execution  of  the  deed  with 

mterest  thereon;  that  the   Plaintiff  might  be  declared 

^'^titled  to  a  lien  for  such  moneys  and  interest;  that  the 

■^^fendant  might  be  decreed  to  pay  the  same,  and  that,  in 

*^fault  of  his  so  doing,  the  property  might  be  sold  and 

^^  proceeds  applied  in  payment  of  what  should  be  so 

^^und  due. 

*he   Defendant   demurred   to    this   bill  for  want  of 

^^Uy  and  muhifariousness,  and  the  Master  of  the  Rolls 

^^t^uled  the  demurrer  with  costs,  on  the  ground  that  it 

^^  not  necessary  to  allege  in  the  bill  that  the  trust  was 

^^clenced  by  writing.     The  Defendant  appealed, 

^r.  Hobhouse  and  Mr.  IF.  W,  Cooper  for  the  Ap- 
I^Uant, 

T'he  decision  of  the  Master  of  the  Rolls,  if  upheld, 
^u\  do  away  with  demurrers  founded  on  the  Statute  of 
^^auds,  there  being  no  allegation  in  this  bill  of  any- 
thing 
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186k  thing  to  satisfy  the  17th  section  of  the  statute,  which 
requires  a  trust  to  be  evidenced  by  writing.  That 
advantage  may  be  taken  of  the  statute  by  demurrer  is 

^**^*  now  settled ;  Wood  v.  Midyley  (a) ;  Barkwortk  ▼. 
Young  (i).  Then  we  say  that  the  alternative  relief  asked 
cannot  save  the  bill,  but  is  in  fact  of  itself  fatal  to  it. 
The  Plaintiff  alleges  the  nullity  of  the  conveyance, 
saying  that  there  was  no  such  contract  as  appears  on 
the  face  of  it.  Then  he  says,  if  I  fail  in  that  contention, 
and  the  Court  holds  that  there  was  a  contract  for  sale,  I 
ask  to  have  it  carried  into  complete  effect.  This  is 
joining  two  inconsistent  cases  in  the  same  bill,  and  ia 
oppressive,  the  alternative  relief  being  what  the  De- 
fendant might  have  been  willing  to  give  without  suit. 
The  cases  show  that  such  inconsistent  claims  as  these 
cannot  be  united.  A  Plaintiff  must  allege  one  consistent 
state  of  facts,  and  ask  the  Court  to  give  relief  founded 
on  it ;  not  allege  two  inconsistent  states  of  fact,  and  pray 
that  he  may  have  relief  on  one  or  the  other  of  them ; 
Lindsay  v.  Lynch  (c) ;  Deniston  v.  Little  (d) ;  Kendall  r. 
Beckett  (e);  Cawley  v.  Poole  (/) ;  Wriyht  v.  Wilkin  (g)  i 
Edwards  v.  Edwards  (/i) ;  Rawlings  v.  Lambert  (t) ; 
Thomas  v.  Hobler  (A). 

Mr.  Baggalhy  and  Mr.  Jackson^  for  the  Plaintifi] 
were  not  called  upon. 

The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion  that  it  would  be  in  a  high  degree  in* 
convenient  if  both  the  points  raised  by  this  bill  could 
not  be  included  in  one  suit.      The   Plaintiff  had    an 

estate 

(a)  5  Be  G.,  A/.  4-  G.  41.  (/)  1  Hem,  ^  MUL  50. 

(6)  4  Drew.  1.  {g)  ^  De  G.  if  J.  141. 

(f)  2  Sch.  4-  Lef.  I.  (A)  Jac.  335. 

{d)  lb.  11,  n.  (i)  IJ.4  H.458. 

(f)  2  R.  4-  JJf.  88.  {k)  8  Jur.  {N.  S.)  125,  L.  C. 
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Elate  which  he  conveyed  to  the  Defendant,  the  con-        1864. 

^yance  on  its  face  appearing  to  he  a  conveyance  by  way 

*   sale  in  consideration  of  20/.  paid  by  the  Defendant 

»    the  Plaintiff  and  of  a  covenant  on  the   part  of  the        ^"^" 

defendant.     The  Plaintiff  says,  that  this  conveyance  was 

~sade  to  the  Defendant  only  as  a  trustee  for  some  purpose 

-^  the  Plaintiff  which  he  has  since  abandoned,  and  calls 

ipon  the  Defendant  to  reconvey  the  property  to  him. 

*he  Defendant  refuses,  asserting  that  the  form  of  the 

::^^3nveyance  expresses  the  true  nature  of  the  transaction. 

n^he    Plaintiff  then  says,  "Assuming  your  view  of  the 

c^^aise  to  be  true,  there  is  a  sum  of  20/.  which  you  were 

^^3    liave  paid,  but  have  not  paid,  me,  and  I  have  paid 

^^  ftlier  sums  in  respect  of  the  property,  which,  according 

^<3  the  terms  of  the  conveyance,  you  were  bound  to  pay, 

^a^sid  I  am  entitled  to  a  charge  on  the  property  for  these 

^'mjiins.*'     The  6th,  7th,  8th  and  9th  paragraphs  of  the 

^l^ill^  in  my  judgment,  exclude  a  demurrer.     I  therefore 

^^ree  in  the  conclusion  of  the    Master  of  the   Rolls, 

-witbout  expressing  any  opinion  as  to  the  reasons  which 

\%G  lias  given.     The  appeal  will  be  dismissed,  and,  if  the 

X^ord  Justice  agrees,  with  costs. 

The  Lord  Justice  Turner. 

I  give  no  opinion  on  the  case,  not  being  at  present 

^wite  satisfied  on  the  question  whether  the  bill  is  not 

^diurrable  as  uniting  two  inconsistent  cases,  though  I 

^^ght,  on  further  consideration,  be  so  satisfied.      My 

^oubt,  however,  does  not  prevent  my  concurring  in  the 

^lew  of  my  learned  Brother  as   to   the  costs   of  the 

appeal. 
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In  re  BRETTLE. 
BRETTLE  r.  BURDETT. 

June  8.  «. 

Before  The    HpHIS  was  an  appeal  by  Robert  Cook  from 
^Tc*E8."*"  of  *e  Master  of  the  Rolls. 

An  executor, 

SatXb^lr-'' *  Alfred  Brettle,  by  will  dated  the  13ih  of  i 
rowed  500/.  1852,  appointed  F.  Burdett,  C.  S.  Burdett,  T. 
fender^a^me!  *"^  ^'  Cruttwell  executors  and  trustees  of  his 
morandum  re-  bequeathed  to  each  of  them  a  legacy  of  50C 
money  was  codicil  dated  the  24th  of  July,  1856,  he  s 
borrowed  for     j^  Clancy  and  W.  A.  S.  Pemberton  trustees 

the  purposes  of  *^ 

ibe  will,  and     cutors  in  the  place  of  the  two  Burdetts,  and  re 


charTfhl^       legacies  to  the  Burdetts  and  gave  them  to  C 
trust  estate,      Pemberton  as  a  compliment  for  undertaking  tl 
cou°d*and'law-  ^y  another  codicil,  dated  the  21st  of  October^ 
fully  might,"     testator  revoked  the  appointment  of  Clancy  to  1 
and  his  legacy,        ,  .        ,    ^    •.»       ,  ■  i 

and  a  policy,     and  appointed  r.  Burdett  to  be  a  trustee  and  c 

which  was 
part  of  the 
assets,  with  The  testator  died  in  November,  1856,  and  his 

InVtrexecute  ^^^'^^'^  ^^''^  P^^^^^^  \nJune,  1857,  by  Burdett, 
a  mortgage,      ton  and  T.  CruttwelL 

Afterwards 

the  executor 

borrowed  from      In  December,  1856,  before  probate,  Pembertc 

son  400/.  ^and  ^^  Robert  Cook  for  a  loan  of  500/.  to  enable  h: 

by  a  deed  re-    the  testator's  funeral  and  testamentary  expense 

ciluig  ihe  will      .  ,     ,  ^    i      r  n       . 

and  stating       advanced  the  sum,  and  the  followm^  n  emorar 

ccrtaui  sums     signed  and  given  to  him  by  Pemberton  : — 

to  be  due  from     o  &  j 

the  estate  to  "  Men 

the  executor, 

and  that  the  executor  owed  the  lender  900/.,  the  executor  assigned  to  tb* 

the  sums  mentioned  to  be  due  from  the  estate  to  the  executor  by  way  of 

the  900/.  with  interest:— Hei//,  that  the  lender  had  by  this  deed  given  up 

if  any,  against  the  testator's  estate,  as  he  had  under  the  memorandum,  and 

fttabUsh  a  security  upon  the  executor's  beneficial  interest. 
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"Memorandum  made  this  1 1th  day  oi December ^  1856.        1864. 

In  consideration  of  Mr.  Robert  Cook,   of  No.   18, 

'%'Varwick  Street^  Regent  Street,  having  this  day  advanced 
Co   me  the  sum  of  500/.,  for  the  purpose  of  paying  certain 
^:3cpen8es  incidental  to  the  trusts  of  Mr.  Alfred  Brettle^s 
^^nri  lly  I  hereby  agree  to  charge  the  said  trust  estate  as 
:fa.v-  as  I  can  and  lawfully  may,  as  also  my  legacy  of  600/. 
Yiirsder  a  codicil  to  the  said  will,  and  particularly  a  certain 
policy  in  the   United  Kingdom  Life  Assurance  Com- 
-pany,  No.  9,349,  for  3,000/.  on  the   life   of  the   said 
-A  ifred  Bretile,  which  is  subject  to  a  claim  of  2,000/.  to 
IVIr.  William  Ashwell,  with  the  payment  of  the  said  sum 
of*  500/.  and  interest  thereon,  and  I  will  execute  a  good 
&nd  efficient  deed  at  my  expense,  assigning  the  said  trust 
f>x*operty,  policy,  legacy  and  premises  to  the  said  Robert 
C^ook,  his  executors,   administrators  and  assigns,  con- 
tra, mning  all  usual  powers  and  covenants.** 

Cook  afterwards  made  further  advances  to  Pemberton 
a.  K^aounting  to  400/. 

By  indenture  dated  the  24th  o{  July,  1857,  reciting 
tl:B  ait  BrettleheidL  made  his  will,  dated  the  13th  of  Novem- 
^«'^,  1 862,  and  had  by  a  codicil  bequeathed  500/.  to  Pem- 
l^^^ton,  and  appointed  Cruttwell,  Burdett  and  Pemberton 
^^^lecutors,  and  that  they  had  proved  the  will  and  codicil 
*  '^  the  Prerogative  Court  of  Canterbury,  and  that  Pember- 
^^^^  had  a  claim  against  the  estate  for  professional  services 
^^  an  attorney  and  solicitor  amounting  to  213/.  IBs,  lid, 
^^d  upwards,  and  for  payments  made  by  him  as  executor 

^'^  the  funeral  expenses  amounting  to  122/.  I6s.,  and  for 
*"^nt  paid  by  him  as  such  executor  42/.  I2s.  6d.,  and  that 

'^^mberton  was  indebted  to  Cook  in  the  sum  of  900/. 

^*^d  that  Pemberton  had  not  received  any  part  of  the 

^^^talor's  estate,  and  that  Pemberton  had  requested  Cook 

to 
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to  allow  the  said  debt  due  to  him  to  stand  over  un^^^il 
the  14th  o{  August  then  next,  and  that  Cook  had  agre€=^sdl 
to  do  so  upon  having  it  secured  with  interest  at  3i. 
cent,  per  month  :  Pemherton  assigned  the  legacy 
500/.  and  all  interest  to  accrue  due  thereon,  and  tl 
said  several  debts  of  213Z.  l&.  llrf.,  122t  I&, 
42/.  \2s.  6d.  due  to  Pemberton  from  the  estate,  and  c 
interest  to  accrue  due  thereon,  to  CboA,  his  executoi 
administrators  and  assigns  by  way  of  mortgage  to  secu 
the  900/.  with  interest  at  the  rate  aforesaid. 


11 


The  memorandum  of  December ^  1856,  was  not  give 
up  by  Cook  on  the  execution  of  this  deed. 

Shortly  before  the  date  of  this  deed,  on  the  13th  < 
Juljfy  1857,  an  order  had  been  made  on  summons  for  \ 
administration  of  the  testator's  estate.  By  the  Chie 
Clerk's  certificate  it  was  found  that  Pemberton  ha 
received  personal  estate  to  the  amount  of  469/.  and  wa^ 
entitled  to  be  allowed  on  account  334/.  only,  and  more  '^^ 
over  that  he  was  indebted  to  the  testator  at  his  deceast>^^' 
to  the  amount  of  104/.  at  least,  after  allowing  for  all  sums 
due  to  him  in  respect  of  professional  services. 


By  the  order  on  further  consideration  dated  the  27t 
otJune,  1859,  it  was  declared  that  Cook  was  entitled,  b; 
virtue  of  the  agreement  of  the  11th  o(  December,  1856, 
and  the  deed  of  the  24th  of  July ^  1857,  to  a  charge  on 
8o  much  only  as  in  taking  the  account  between  jP^hi- 
bertOH  and  the  estate  of  the  testator  should  be  coming  to 
Pemberton  in  respect  of  his  legacy  of  500/. 


The  principal  question  raised  by  the  present  appeal 
was,  whether  by  virtue  of  the  memorandum  Cook  had 
not  a  good  charge  on  the  assets,  and  not  merely  on 
Pemberton's  beneficial   interest.      The  Appellant  also 
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•ought  to  vary  the  certificate  on   the  ground  that  by        1864. 
mistake  a  sum  of  250Z.  had  been  charged  against  Pern- 
barton  in  taking  his  account  which  ought  not  to  have 
bee  n  so  charged.  Bordsit. 

Air.  Baggallay  and  Mr.  Horsey  for  the  Appellant. 

A.  mortgage  of  assets  by  the  executor  will  be  upheld 
unless  there  is  something  to  put  the  mortgagee  on  in* 
quii-y  whether  the  executor  is  not  committing  a  breach 
of  duty;  Nugent  v.  Gifford(a);  Macleod  v.  Drum- 
i^Gnd{Jb)\  Tuner  v.  Ivie{c).  Cook  is  therefore  entitled, 
Under  the  memorandum,  to  a  charge  on  the  assets.  The 
executor  could  not  even  bury  the  testator  without  bor- 
rowing money,  and  the  circumstances,  therefore,  justified 
^    mortgage. 

Air.  Selwgn  and  Mr.  Boyle  for  some  of  the  residuary 
'^S^^tees. 

'X'he  deed  of  1857  either  interprets  the  memorandum 
^>f  1856,  or  is  substitutionary  for  it,  and  the  incum-> 
"  '^^  ncer  cannot  go  back  to  the  memorandum  and  treat  it 
^^  if  it  were  the  only  instrument.  There  is  a  security  on 
""*^^ 9nherton*s  beneficial  interest  and  nothing  more,  and 
*^^t;  interest  is  nothing.  The  estate  never  had  the  benefit 
^^  ^Tie  money. 

^Ir.  BedUs  for  BurdeU  and  Cruttwell 

^r.  Bury  for  other  parties. 

IVIr.  BcygaUay  in  reply. 

It  is  said  that  Pemberton  misapplied  the  money,  w 
^^t  the  estate  never  had  the  benefit;    but  that  is  a 

matter 

O)  1  Atk.  463.  (c)  2  Vez.  466. 

KMi  17  Va.  152. 
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1S64.  matter  with  which  a  mortgagee  has  nothing  to  do.  The 
deed  of  1857  is  .not  to  be  treated  as  doing  away  with  thi 
memorandum  of  1856.  There  was  a  charge  of  600^  oi 
the  estate  by  the  memorandum^  and  though  the  sub* 
sequent  deed  does  not  purport  to  charge  the  wboL 
estate  with  the  900Z.,  there  is  no  reason  why  it  shoulc 
take  away  the  security  which  the  creditor  already  hac 
for  the  600Z.  If  the  second  security  was  substitutionary 
why  was  not  the  first  given  up. 

T%e  Lord  Justice  Turner,  after  disposing  of  the 
question  as  to  the  2501.,  proceeded  as  follows : — 

As  to  the  question  whether  the  Appellant  is  entitlec 
to  a  charge  upon  the  testator's  estate,  and  not  merelj 
upon  Pemberton's  interest  in  it,  I  do  not  mean  to  thro^ 
the  slightest  doubt  upon  what  was  said  by  Lord  JEldm 
in  AVLeod  v.  Drummond  as  to  the  power  of  an  executoi 
to  pledge  the  assets.  But  in  order  to  determine  whethei 
the  assets  are  effectually  charged,  all  the  circumstances 
of  the  case  must  be  taken  into  consideration.  No^ 
upon  the  language  of  the  memorandum  this  observatiot 
occurs,  that  the  words  ''so  far  as  I  can  and  lawfullj 
may*'  are  ambiguous.  They  may  mean  either  so  far  ai 
I  can  do  so  as  executor,  or  so  far  as  I  can  do  so  ir 
respect  of  my  interest  in  the  estate.  This  ambiguoai 
instrument  is  followed  by  a  deed  creating  a  security  foi 
900/.,  including  the  500/.  covered  by  the  memorandun 
and  further  advances.  It  has  been  ingeniously  arguec 
that  this  deed  is  a  deed  of  further  security  and  furthei 
charge.  But  it  does  not  mention  the  memorandum,  it  u 
framed  as  an  original  security  for  one  sum  of  900/.  Ij 
the  parties  had  intended  to  treat  it  as  a  further  security, 
there  would  have  been  a  recital  of  the  memorandum  as 
the  original  security  for  500/.  If  then  there  was  a 
charge  on  the  estate  by  virtue  of  the  memorandum,  I 

Uiink 
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think  that  by  the  deed  the  parties  treated  such  charge 
as  no  longer  existing,  and  leil  the  rights  of  the  mortgagee 
to   depend  on  tlie  deed  alone,  which  clearly  does  not 
create  a  charge  on   the  general   estate.     One  reason 
against  holding  that   the  parties  intended   the  memo- 
randum to  remain  in  force  is,  that  the  interest  made 
payable  under  the  deed  is  different  from  what  could  be 
claimed  under  the  memorandum.     I  think  that  the  ap- 
peal must  be  dismissed,   and,  if  my  learned  Brother 
agrees,  with  costs. 
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TTie  Lord  Justice  Knight  Bruce. 
I  agree. 


In  the  Matter  of  J.  B.  BRISCOE,  a  Lunatic ; 
and 
1*1    the  Matter  of  The  Lands  Clauses  Consolidation 
Act,  1845;  and  of  The  Lands  Clauses  Conso- 
lidation Acts  Amendment  Act,  I860;  and  of 

The  Liverpool  Improvement  Act,  1851. 

tjune  10. 
-^  this  case  certain  freehold  land  of  the  lunatic  being     Before  The 
required  by  the  Corporation  of  Liverpool  for  ll)e      Justices. 
T^^T)oses  of  a  local  act,  which  incorporated  the  Lands  Where  free- 
^^uses  Consolidation  Act,  the  committee  had  agreed  for  {jj^etlrhid'^* 
,^*^^  sale  of  the  land  to  them,  and  the  purchase-money  been  taken  by 
^d  been  paid  into  Court  in  manner  provided  by  the  underthe 
"^^nds  Clauses  Act     The  committee  now  presented  a  provisions  of 
'^tition  asking  for  a  confirmation  of  the  Master's  report  clauses  Con- 
approving  ""*j^fi»°"  A^' 
'^'^  ®  and  the  com- 

niittee  pcti- 
*^Oned  for  leave  to  convey  to  the  corporation  and  to  have  the  purchase-muney  carried 
^er  to  the  credit  of  the  lunacy  and  invested  : — Held,  that  the  next  of  kin  of  the  lunatic 
^ere  proper  parties  to  the  application,  and  that  their  costs,  as  well  as  those  of  the  heir- 
^t-law,  must  be  paid  by  the  corporation. 
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approving  of  the  sale,  and  that  the  committee  might  1 
at  liberty  to  convey  to  the  corporation,  and  that  tl 
purchase-money  might  be  carried  over  to  the  credit 
the  lunacy,  **  the  real  estate  account,"  and  invested. 


The  petition  was  served  upon  the  corporation 
upon  the  next  of  kin  and  heir  at  law  of  the  lunatic. 


Mr.  Jackson,  for  the  Petitioner,  asked  that  the 
of  all  parties  might  be  paid  by  the  corporation, 
referred  to  the  Lunacy  Regulation  Act,  16  ^  17  VU 
c.  70,  s.  75 ;  tlie  Lands  Clauses  Consolidation  Act,  8  ^"""^ 
Vict.  c.  18,  s.  80 ;  Re  Taylor  (a),  and  Re  Walker  (b). 

Mr.  JRenshaw  for  the  next  of  kin. 

Mr.  North,  for  the  corporation,  contended  that  t^^ 
next  of  kin  had  no  interest  and  were  not  proper  parti^^ 
to  the  proceedings,  and  that  the  corporation  ought  n^^ 
to  pay  their  costs. 

The  Lord  Justice  Turner. 

The  Lunacy  Regulation  Act  requires  that  the  next  cc^ 
kin  should  be  served  with  notice  of  all  applications  i^ 
lunacy  relating  to  the  lunatic's  property.     They  were^ 
therefore,  necessary  parties  to  this  proceeding,  and  th^ 
corporation  must  pay  their  costs. 

T7ie  Lord  Justice  Knight  Bruce  concurred. 


Th^ 
(a)  1  Mac.  4*  G.  210.  (6)  7  Railw,  Cat.  129. 
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The  order  directed  that  the  reasonable  and  proper 
costs,  charges  and  expenses  of  the  heir  at  law  and  next 
of  kin  of  the  proceeding  before  the  Master,  and  of  this 
application  and  consequent  thereon,  should  be  taxed, 
and  be  paid  by  the  corporation. 
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THE  SOLICITORS'  AND    GENERAL    LIFE 
ASSURANCE  SOCIETY  v.  LAMB. 

June  2,  3,  13. 
T^H  IS  was  an  appeal  by  the  Plaintiffs  from  a  decree     Before  The 
^       of  Vice-Chancellor  Wood  dismissing  their  bill  (a),    ^""^"es."" 

A  policy  of 

Prederick  Lamb,  since  deceased,  had,  in  the  year  1853,  ^^^^  assurance 
/J.  '  '         '  J  ^   contained  a 

tweeted  two  policies  of  assurance  on  his  own  life  in  the  provision  that 

Plaintiffs'  office.     Each  policy  had  indorsed  upon  it  the  ii^ou^a^dl^^^^ 
following  condition  among  others  : —  bis  own  act 

€(  .  the  policy 

*  That  if  any  person  who  has  assured  his  own  life  should  be  void, 

•«all  die  by  duelling  or  by  his  own  act,  whether  felonious  extent  of  any 

^'^  not,  or  by  the  hands  of  justice,  this  policy  shall  be-  interest  ac- 
Crkw^  .  -  _  ^  .  .      ,  quired  therein 

^^uie  void  except  to  the  extent  of  any  interest  acquired  bv  actual  as- 

^^^ei/i  hy  actual  assignment  bu  deed  for  valuable  con--  8>gnment  hy 
•^era/ion,  or  as  security  or  indemnity,  or  by  virtue  of  able  considera- 
^^y  legal  or  equitable  lien  as  security  for  money,  upon  ge^uVuv  or 

satisfactory  indemnity  or 
by  virtue  of 
(fl)  1  Hem.  Sf  M.  716.  any  legal  or 

'  equitable  lien 

security  for  money.     The  assured  assigned  this  policy  by  deed  by  way  of  mortgage 

Secure  an  amount  far  exceeding;  the  sum  assured,  the  security  including  also  real 

offi  ^'  of  considerable  value.     The  assured  afterwards  died  by  his  own  hand.     The 

^^^c  paid  to  the  mortgagee  the  sum  assured  and  then  filed  a  bill  claiinine;  to  have  the 

ori^Qgg  ^^^^  thrown  primarily  on  the  real  estate  comprised  in  the  security,  or  at 

Xh^^  *^o  have  it  apportioned  between  the  policy  money  and  the  estates  according  to 

^**'  Values,  and  to  have  the  whole  or  the  apportioned  part  of  the  policy  moneys  raised 

ll,    ^f  those  estates  and  repaid : — Held,  affirming  the  decision  of  Vice-Chancellor 

offi°*''  ^^^^  (apart  from  the  question  as  to  the  effect  of  the  payment  by  the  office)  the 

^^^  bad  no  equity  against  the  real  estates  comprised  in  the  mortgage. 
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1864.       satisfactory  proof  to  the  Board  of  Directors  of  thi 

^•^^v-^^      existence  and  extent  of  such  interest.     But  in  case  the 

Solicitors'    assured  continue  to  be  the  holder  of  the  policy  up  to  the 

AND  General  time  of  his  decease  the  directors  may,  if  they  think  fit, 

Assurance    P^J  °^  allow  for  the  benefit  of  his  family  any  sum  not 

Society      exceeding  the  amount  the  society  would  have  paid  to  the 

Lamb.        assured  for  the  purchase  of  his  interest  in  the  policy  on 

the  day  of  his  death." 

Soon  after  these  policies  had  been  efiected  Laml 
borrowed  money  from  Thomas  Ridgway  upon  the  se- 
curity of  these  policies  and  of  some  freehold  and  copy- 
hold estates^  and  he  duly  assured  the  estates  and  assigned 
the  policies  to  Ridgway  by  way  of  mortgage  to  secure 
sums  amounting  to  8,000/.  The  mortgage  debt  exceeded 
the  amount  assured  by  the  policies,  but  the  whole  pro- 
perty  included  in  the  security  greatly  exceeded  the  debt 

In  1861  Frederick  Lamb  died  by  his  own  act.  The 
Defendant  it/.  A.  Lamb  was  his  personal  representatiTe. 

After  LamVs  death  Ridgway  brought  an  action  in  the 
name  of  M.  A.  Lamb  against  the  Plaintiffs  to  recovei 
the  moneys  assured  by  the  policies.  The  company 
pleaded  that  Lamb  had  died  by  his  own  act,  and  the 
Plaintiff  in  the  action  replied  by  setting  up  the  mortgage. 
The  action  did  not  proceed  to  trial,  but,  in  1862,  the 
Plaintiffs,  with  the  concurrence  of  ilf.  A.  Lamb,  paid 
to  Ridgway  the  sums  assured  by  the  policies.  These 
sums,  together  with  the  value  of  the  freehold  and  copy- 
hold estates  comprised  in  the  security,  considerably 
exceeded  the  mortgage  debt,  and  the  company  filed 
their  bill  asking  that,  subject  to  what  remained  due  on 
Ridgway's  mortgage,  they  might  be  declared  entitled  to 
a  charge  upon  the  freehold  and  copyhold  estates  com- 
prised in  his  mortgage  for  what  they  had  paid  under  the 

policies 
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policies,  or  that,  if  they  were  not  entitled  to  this,  the  1864. 

mortgage   debt  might  be  apportioned  on  the  diflerent  ^" 

properties  comprised  in  the  mortgage  according  to  their  Solicitors' 

respective   values,   and   that  the   Plaintiffs,  subject  to  ^""^  lip^''^'' 

Ridgway's  mortgage,  might  be  declared  entitled  to  a  Assurancb 

charge  on  the  freeliolds  and  copyholds  for  the  amount  ^^ 

which  the  Plaintiffs  had  paid  in  excess  of  the  proportion  Lamb. 
of  the  mortgage  debt  which  upon  such  apportionment 
should  be  found  attributable  to  the  policy  moneys,  and 
that  the  amount  of  such  charge  might  be  raised  by  sale. 

Vice-Chancellor  Wood  having  dismissed  the  bill,  the 
Plaintiffs  appealed. 

Mr.  Roll  and  Mr.  Surrage  in  support  of  the  appeal. 

The  intention  of  the  proviso  in  the  policy  is  to  protect 

the  interest  of  an  assignee  for  value,  not  to  enable  the 

estate  of  the  assured  to  retain  an  interest  in  the  policy. 

*^he  beneficial  interest  of  the  assignee  is  alone  protected 

"y  it.    Now,  where  the  policy  is  included  in  a  security 

*loiig  with  other  property,  the  beneficial  interest  of  the 

Mortgagee  in  it  is  that  portion  of  the  mortgage  debt 

"^hich  upon  a  fair  marshalling  is  properly  attributable  to 

- .  ^  policy.     We  say  that  the  beneficial  interest  is  so 

^uch  of  the  debt  as  cannot  be  recovered  from  the  estate 

^f  the  debtor;  Cooke  v.  Black  {a);  and  that  the  mortgage 

^^bt  ought  to  be  thrown  primarily  on  the  other  property 

Comprised  in  the  security,  the  insurance  company  being 

Virtually  sureties ;  but  if  not,  we  say  that  the  mortgagee's 

^i^terest  in  the  policy  is  at  all  events  no  more  than  that 

apportioned  part  of  the  debt  which  would  be  thrown 

*^Pon  the  policy  by  apportioning  the  debt  between  it  and 

^c  other  property  in  the  security  rateably  according  to 

their  respective  values.     The  rights  of  the  parties  cannot 

"^pend  upon  the  order  in  which  the  mortgagee  resorts 

to 
(«)  1  Hare,  390. 

Vol.  II— a  T  D.J.S. 
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1864.       to  his  securities.     The  Respondents  can  only  supper 

^"^y^^      their  case  by  showing  that  the  policy  is  primarily  liabl 

SoLiciTOBs'    to  the  mortgage  debt,  a  contention  for  which  there  is  m 

AND  General  pretence.     Suppose  the  mortgagee,  immediately  after  th 

Assurance     testator's  death,  had  raised  the  amount  of  his  debt  b] 

^"'^^       sale  of  the  other  property  in  the  security,  how  could  i 

Lamb.        claim  haTe  been  maintained   against  the  office  for  tb 

policy  money. 

Mr.  Giffard  and  Mr.  G.  O.  Morgan  for  the   Re 
spondents. 

The  argument  on  the  other  side  ignores  the  natur 

and  terms  of  the  contract  between  the  parties.     Buret] 

ship  has  nothing  to  do  with  the  case.     Dalby  y.  Indi 

and  London  Life  A  ssurance   Company  (a),   overnilin 

Godsally.  Boldero{b),  shows  that  a  policy  of  life  assi 

ranee  is  not  a  contract  of  indemnity.     Here  the  polic 

had  been  assigned  for  value ;  there  was  at  law  no  defenc 

to  the  action  by  ^he  assignee ;  what  equity  is  there  t 

vary  the  case  ?     How  far  do  the  Appellants  mean   t 

push  their  alleged  equity?     Suppose  the  policy  had  bee 

mortgaged  alone  and  the  mortgagee  had  received  th 

sum  assured,  and  so  been  paid  his  debt,  would  the  con 

pany  have  claimed   to  prove   against   the  mortgagor' 

assets  under  the  covenant  to  pay  ?     Clearly  they  coul 

not  sustain  such  a  claim,  and  the  claim  against  othe 

property  included  in  the  security  is  of  the  same  natun 

If  the  company  have  paid  more  than  they  ought,  the 

have  paid  in  their  own  wrong  with  full  knowledge  of  th 

facts,  and  whether  they  have  a  remedy  at  law  or  noi 

they  have  none  here.     The  proviso  is  to  be  taken  mos 

strongly  against  the  company ;  Notman  v.  The  Ancho 

Insurance  Company  (c)-,   Dufaur  v.  Professional  Lij 

Assurance  Company  id) ;  but  even  without  this  it  doc 

nc 

(fl)  15  C.  B.  365.  (r)  4  Jur.  (N.  S.)  712. 

(b)  9  East,  71.  {d)  25  Beav.  699. 
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import  what  the  Appellants  contend  for.     It  really        1864. 

es  to  no  more  than  this,  that  the  assured  is  not  to      ^"^IT^^^ 

.  The 

!  the  benefit  of  the  policy  if,  being  the  holder,  he    Solicitors' 

mits  suicide.     The  object  of  the  proviso  is  not  to  ^^^  ^ifb^"*^ 
ect  purchasers;  its  object  is  to  attract  business  to 

oflfice  by  making  its  policies  a  good  negotiable 
rity,  and  so  more  advantageous  to  the  assured.     The 

of  Cook  V,  Black  was  on  a  very  difierent  form  of 
ISO,  and  nothing  was  decided  in  it  which  can  affect 
present  case.  Suppose  the  mortgagee  had  sold  the 
le  property,  could  the  insurance  company  have  filed 

I  to  apportion  the  surplus.  If  the  company  wished 
>erly  to  raise  the  equity  on  which  they  insist,  their 
«r  course  would  have  been  to  file  a  bill  to  redeem, 
doctrine  of  marshalling  is  not  to  be  extended. 

[r.  Surrage  in  reply. 

he  effect  of  the  Respondents'  argument  is,  that  if 
assured  makes  a  mortgage  of  his  policy  for  ever  so 

II  a  sum,  his  estate  gets  the  full  benefit  of  the  in- 
nce  though  he  commits  suicide.  This  cannot  be  the 
construction  of  the  proviso. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

1  this  case  Mr.  Lamb,  whose  life  was  assured  by  the 
eies  in  question,  mortgaged  them  and  other  property 
nging  to  him,  fairly,  as  it  seems,  and  for  valuable 
lideration,  to  Mr.  Ridgway^  who  is  not  a  party  to  the 
«.  And  the  state  of  security  and  of  debt  between 
Lamb  and  Mr.  Ridgway  at  the  time  of  Mr.  LamVs 
:h  was  such  as  to  render  it  immaterial  between  his 
te  and  Mr.  Ridgway,  and  between  the  Plaintiffs,  the 
T  2  insurers. 


June  13. 
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1864.        insurers^  and  Mr.  Ridgwat/y  that  Mr.  Lamb  died  by  I 

^"^^^r^      own  hand.     The  policies  in  question  were  at  and  afi 

Solicitors'    his  death,  as  between  his  estate  and  Mr.  Ridgway,  a 

^•"^  L  ^B^*'''''  as  between  the  Plaintiffs  and  Mr.  Ridgway,  not  \i 

Assurance     effectual  than  if  the  clause  as  to  suicide  contained 

^  each  had  been  wholly  omitted  from  each  of  them,    i 

Lamb.  cordingly  Mr.  Ridgway,  before  the  filing  of  the  b 
received  from  the  insurance  office  represented  by  t 
Plaintiffs  the  full  sums  assured  by  the  policies,  just  as 
neither  of  them  had  contained  a  clause  relating  to  suicid 
not,  therefore^  in  any  view  of  the  matter  does  the  off 
or  do  the  Plaintiffs  owe  anything  on  either  policy.  B 
Mr.  Ridgway* 8  debt  from  the  estate  of  Mr.  Lamb  m 
be  taken  not  to  have  been  fully  paid ;  it  may  be  take 
however,  that  the  property  of  Mr.  Lamb  included 
Mr.  Ridgway  s  mortgage  security  was  and  is  sufficiei 
with  what  Mr.  Ridgway  has  received  from  the  polici 
to  pay  off  Mr.  Ridgway  s  security,  and  leave  a  surpl 
for  the  Defendant,  the  personal  representative  of  &! 
Lamb,  which  surplus  it  is  the  main  object  of  this  suit 
obtain  from  her  for  the  purpose  of  indemnifying  the  i 
surance  office  against  the  policies,  but  not  to  an  amoi 
beyond  what  may  be  necessary  for  that  indemnity.  Tl 
demand  Mrs.  Lamb  resists,  and  was  thought  by  the  Vi< 
Chancellor  Wood  justified  in  resisting.  I  think  so  t( 
Not  any  fraud  or  collusion  is,  in  my  opinion,  proved 
have  existed  on  her  part  or  on  the  part  of  Mr.  Ridgwi 
who  is,  I  repeat,  absent  from  the  record.  He  was  i 
affected  by  the  clause  against  suicide,  but,  notwi 
standing  that  clause,  was  entitled  to  receive  and  did  p 
viously  to  the  suit  receive  the  sums  assured  by  \ 
policies  as  if  such  a  clause  had  not  existed,  and  n 
and  is  entitled  to  retain  for  his  own  use  what  he  so 
ceived,  a  greater  amount  having  been  then  due  to  b 
on  his  security.  It  is  true  that  Mr.  Lamb's  estate, 
there  had  been  no  security  to  Mr.  Ridgway,  could  pi 

bal 
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)ly  or  certainly  have  recovered  nothing  against  the        ISB*. 
ce,  as  Mr.  Lamb  died  by  his  own  hand ;  and  it  is      "^^ 
e  that  his   estate   derives   benefit   or   relief  to   the     Solicitors' 
ount  of  the  policies,  as  matters  stand  at  present,  from  ^^^  Lifr"*^** 

sum  or  sums  received  by  Mr.  Ridgway  from  the    Assurancs 
ce.    But  that  state  of  things  is  insufficient  in  ray         °^^ 
nion,  there  being  an  absence  of  fraud  and  of  coUu-        Lamb. 
1,  to  create  or  raise  between  the  parties  before  us  such 
equity  as  that  claimed  by  the  bill.     It  seems  to  me 
^  as  between  them,  matters  must  remain  as  they  did 
>re  the  suit,  and  that  the   Plaintiffs   have  not  any 
rge  or  lien  upon  the  surplus  which  has  been,  is,  or 

be,  in  Mr.  Ridgwajfs  hands,  or  any  claim  on  Mrs. 
nh  or  on  the  estate  of  the  deceased. 

'he  language  of  the  policies  cannot,  I  think,  be  con- 
ed as  prohibiting  Mr.  Lamb  or  his  estate  from 
ving,  however  remotely  or  indirectly,  any  benefit  in 
circumstances  from  them  in  the  event  of  suicide,  and 
advantage  which  happens  in  the  present  instance  to 
B  been  obtained  cannot,  in  my  judgment,  be  taken 
a  it.  I  repeat  that  I  agree  in  the  Vice-Chancellor's 
elusion. 

The  Lord  Justice  Turner,  after  shortly  stating 
facts,  proceeded  as  follows : — 

n  support  of  this  appeal,  it  was  first  argued  for 
Appellants,  that  as  between  them  and  the  estate  of 
Lamb,  the  whole  amount  of  the  moneys  secured  by 
mortgage  ought  to  be  thrown  upon  the  freehold  and 
yhold  estates  so  far  as  they  Would  extend  after  pay- 
it  o{ Ridgway' $  mortgage,  and  that,  the  policy  moneys 
ing  been  applied  in  part  payment  of  the  mortgage,  the 
pellants  were  entitled  to  a  charge  upon  the  freehold 
I  copyhold  estates  for  the  amount  so  applied, — the 
ument,  as  I  understood  it,  resting  upon  this  ground, 

that. 
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1864.  that,  according  to  the  true  meaning  and  effect  of  the  con- 
^^^^^^^      dition  endorsed  upon  the  policies,  the  assured,  having 

SoLicrroRs'  ^^^^  ^J  ^'^^  ^^"  hands,  was  not  as  between  him  or  his 
AMD  General  estate  and  the  Plaintiffs  entitled  to  have  any  benefit  from 

AssuRANcs  the  policies ;  but  it  does  not  appear  to  me  that  the  con- 
SociETT  struction  thus  attempted  by  the  Plaintiffs  to  be  put  upon 
Lame.  the  condition  can  be  maintained.  The  condition  dis- 
tinguishes between  cases  in  which  the  assured  continues 
to  be  the  holder  of  the  policy  up  to  the  time  of  his  death, 
and  cases  in  which  he  has  parted  with  the  policy  for 
value.  In  the  former  case  the  payment  to  be  made  to 
the  assured  is  dependent  upon  the  discretion  of  the 
directors,  but  in  the  latter  case  no  such  discretion  is 
reserved.  Looking  at  the  discretion  given  in  the  case 
of  the  policy  not  having  been  assigned,  it  is  not,  I  think, 
reasonably  to  be  supposed  that  in  the  case  of  the  policy 
having  been  assigned  for  value  there  should  be  no 
payment  to  the  assured,  even  at  the  discretion  of  the 
directors,  but  yet  in  all  cases  of  policies  being  mortgaged 
the  payment  could  not  be  otherwise  than  for  the  benefit 
of  the  assured,  as  his  estate  would,  pro  tanto,  be  exone- 
rated. Again,  in  the  cases  put  in  the  argument  on  the 
part  of  the  Respondent,  upon  the  sale  of  the  policies,  or 
on  mortgage  of  them,  no  other  property  being  included 
in  the  mortgage,  it  seems  to  be  clear,  that  according  to 
the  terms  of  the  condition,  the  amount  due  upon  the 
policies  would  be  payable  by  the  office,  and  yet  in  each 
of  these  cases  the  payment  would  enure  directly  or  in- 
directly for  the  benefit  of  the  assured,  but  if  this  would 
be  the  case  in  the  event  of  no  other  property  being 
included  in  the  mortgage,  it  is  very  difficult  to  see  how 
the  case  can  be  altered  by  other  property  being  included 
in  it.  To  construe  this  condition  as  importing  that  the 
assured  was  not  as  between  him  and  the  office  to  have 
any  benefit  of  the  policy  would  indeed,  as  it  seems  to  me, 
be  directly  to  contradict  the  very  terms  of  the  condition, 

for 
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he  condition  in  terms  imports  that  the  policy  is  to        1864. 
alid  to  the  extent  of  any  interest  acquired  therein  by      ^^I^***^ 
fnment  for  value.      This   argument,   therefore,   on    SolicitoriV 
part  of  the  Appellants  cannot,  in  my  opinion,  be  ^*"*  Lifb""*^ 
itained.     It  was  tlien  said,  on  their  part,  that  there     Assurance 
It  to  be  contribution  between  the  freehold  and  copy-  ^ 

estates  and  the  moneys  assured  by  the  policies,  and  Lamb. 
they  are  entitled  to  a  charge  for  what  has  been  paid 
>f  the  policy  moneys  beyond  what  would  have  been 
ble  upon  such  contribution.  But  the  office  is  not  in 
way  in  the  position  of  surety.  It  is  principal  debtor 
whatever  is  due  upon  the  policies.  In  paying  what 
due  it  is  doing  no  more  than  paying  what  both  at  law 
in  equity  it  is  bound  to  pay,  for  there  cannot  be  a 
rent  construction  of  the  contract  at  law  and  in  equity, 
feing  at  the  case  simply  in  this  point  of  view,  the 
ellants*  contention  would  amount  to  this,  that  where 
editor  has  made  a  debt  which  is  due  to  him  subject, 
other  property,  to  a  mortgage,  the  debtor  is  entitled 
sist  on  contribution,  a  position  which  clearly  could 
36  maintained.  The  Appellants,  however,  insist  that 
is  not  the  true  view  of  the  case,  inasmuch  as  ac- 
ing  to  the  condition  there  would  be  no  debt  due  to 
policy  holder  so  long  as  he  retained  the  policy, 
this  does  not  seem  to  me  to  alter  tlie  case,  for  upon 
policy  being  assigned  for  value  the  debt  would 
me  due  to  the  assignee.  It  was  much  urged  on  the 
of  the  Appellants,  that  to  hold  the  assignee  to  be 
led  to  recover  upon  the  policies  without  the  office 
g  entitled  to  repayment  or  contribution  would  be  to 
it  in  the  power  of  the  assignee  to  elect  whether  the 
e  should  or  should  not  be  liable  upon  the  policies, 
it  is  to  be  observed  that  by  this  condition  the  office 
held  out  to  the  assured  that  they  may  assign  their 
!ies,  and  that  their  assignees  for  value  will  be  entitled 
ayment  upon  them,  and  in  this  state  of  circumstances 

it 
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1864.        it  is  not,  I  think,  competent  to  the  office  to  raise  any 

"^^"^^      question  upon  this  ground.     The  policy  holder  being 

Solicitors'    authorized  by  the  office  to  assign,  the  assignment,  as  I 

AMD  Grneral  conceive,  takes  effect  as  if  the  property  assigned  was  the 

Assurance    absolute  property  of  the  assignor.     Tliere  is  no  longer 

*^*«."^      any  question  between  the  assignor  and  the  office,  and 

Lamb.        there  can  be  no  question  of  contribution  between  the 

assignor  and  the  assignee.     If  the  Appellants  think  it 

will  be  for  their  benefit  to  claim  either  payment  in  full 

or  contribution  in  such  cases  as  the  present,  they  must,  I 

think,  alter  this  condition.     Of  course  nothing  which  I 

have  said  has  any  reference  to  cases  of  fraud,  no  fraud 

being  imputed  in  this  case ;  and  as  to  the  consequence  to 

be  attributed  to  the  payment  having  been  made  by  the 

Appellants  I  say  nothing,  it  not  being  in  my  opinion 

necessary  to  do  so.     Upon  the  grounds  which   I  have 

stated,  my  opinion  is,  that  this  decree  is  right,  and  that 

the  appeal  ought  to  be  dismissed  and  with  costs. 
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MARTYR  V.  LAWRENCE.  Mas,  7. 9. 

June  13. 
vas  an  appeal  from  a  decree  of  Vice- Chancellor    Before  The 

od.  ^^^^^ 

Justices. 

A  shop  was  de- 

aintiff  was  the  tenant  of  a  shop  at  the  foot  of  misedtoH.C, 

ion  Hill,  Tunbridge  Wells,     The  shop  was  a  retaining  the 

!d  building,  having  over  it  a  flat  leaden  roof,  "g***  of  occu- 

pymg  the  flat 
ndant  was  the  tenant  of  a  house  called  "  the  roof.    Shortly 

which  abutted  upon  the  shop,  and  there  was  a  fanX^dlje^**^ 

in   the   cottage   which    opened   upon    the   flat  mjsed  an  ad- 

»of  of  the  shop.     The  shop  and  cottage  had  {©  Tnmhw  per- 

i  held  under  the  same  landlord.  »?"»  ^^^^  ^^« 

right  of  walk- 
ing and  sitting 

indenture  dated  the  10th  of  October,  1816,  the  f"  ^\®  ~"^°^ 

'  ^         '  the  shop. 

demised  by  the  then  landlord  to  Henry  Corke  H.  C.'»  lease 
rm  of  twenty-one  years  from  the  29th  of  Sep-  ^^^"|  ^^^^" 
846,  by  the  following  description :  "  All  that  landlord  de- 
used  as  a  cloth  mart,  and  the  tailor's  work-  ^^  jj,e  Plaintiff 
reunto    adjoining    and   belonging,   situate  and  **y  ^^^^J^^^^^J^P" 
the  foot  of  Mount  Zion  in   Tunbridge  Wells  that  shop 
.  together  with  all  rights,  privileges,  easements,  "g"he^ga'^f  *^*' 
Lies  and  appurtenances  whatsoever  to  the  said  was  late  in  the 
rkshop,  hereditaments  and  premises  or  any  part  ^"2/''°The 

elonging  or  usually  held  or  enjoyed  therewith."  lease  of  the 

...  ,         1.11  house  having 

IS  a  proviso  m  this  lease  by  which  the  term  was  afterwards  de- 
cease on  the  bankruptcy  of  Henry  Corke.  i^"?/"  d^'  T^ 

By  it  to  the  De- 
fendant, with 
o  occupy  the  roof  of  the  shop  and  to  erect  on  it  a  photographic  studio. 
lie  Lord  Justice  Turner^  affirming  the  decision  of  Vice-Chancelior  Wood, 
3  the  Lord  Justice  Knight  Bruce,  that  the  words  *'as  the  same  was  late  in 
lion  of  H.  C."  ought  to  be  considered  as  inserted  only  for  the  purpose  of 
the  property,  nnd  not  of  limiting  the  operation  of  the  deed — that  the  lease 
itiff  therefore  gave  him  a  right  to  the  occupation  of  the  roof,  and  that  the 
a  photographic  studio  by  the  Defendant  was  an  unlawful  act. 
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1864.  By  an  agreement  dated  the  10th  November,  1849,  the 

then  landlord,  for  the  purpose  of  the  shop  being  enlarged, 
agreed  to  lease  to  Henry  Corhe  a  small  strip  of  ground 
lying  at  the  back  of  the  shop  for  a  term  of  eighteen 
years  from  the  29th  of  September  \\\ei\  last  (being  a  term 
expiring  at  the  same  time  as  the  term  granted  by  the 
above-mentioned  lease)  determinable  on  the  bankruptcy 
of  Henry  Corhe ;  and  by  this  agreement  Henry  Corke 
agreed  that,  in  consideration  of  the  landlord*s  making 
this  enlargement  of  the  shop,  it  should  be  lawful  for  the 
landlord  to  take  and  retain  possession  and  have  the  ex- 
clusive use  and  enjoyment,  during  the  lease,  of  the  ex- 
ternal parts  of  the  roof  or  leaden  flat  of  the  shop  and 
of  the  intended  new  building  and  of  continuing  or  fresh 
covering  the  same  with  earth  and  making  a  lawn  or 
flower  garden  thereon,  or  for  any  other  use  or  purpose 
that  might  not  be  to  the  injury  or  damage  oi  Henry 
Corhe,  or  render  the  shop  and  premises  unsafe  or  in- 
secure. 

In  the  month  of  October,  1861,  Henry  Corhe  became 
bankrupt,  and  the  lease  and  agreement  under  which  he 
held  thereby  determined.  The  then  landlords  thereupon, 
by  an  indenture  dated  the  \%ihoi  December,  1861,  made 
in  pursuance  of  an  agreement  for  that  purpose  dated  the 
11th  November,  1861,  demised  the  shop  to  the  Plaintiff 
and  Charles  James  Long  for  the  term  of  twenty-one 
years,  by  the  description  of  ''  all  that  shop  situate  at  the 
foot  of  Mount  Zion  Hill  in  Tunbridge  Wells  aforesaid 
as  the  same  was  late  in  the  occupation  of  Henry  Corke, 
together  with  the  appurtenances  thereto  belonging.** 
By  this  lease  the  tenant  covenanted  to  keep  the  shop 
and  premises  in  repair,  except  as  thereinafter  mentioned, 
and  the  landlords  covenanted  that  they  would  at  all  times 
during  the  continuance  of  the  term  keep  in  repair  the 
lead  flat  and  iron  fencing  at  the  top  of  the  shop.     A  few 

days 
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days  after  the  execution  of  the  lease,  Charles  James        1864. 
Longs  interest  in  the  demised  premises  was  assigned  by 
him  to  the  Plaintiff. 


By  an  indenture  dated  the  30th  of  May^  1853,  the 

then     landlord  demised    the   cottage  to   Mr.    William 

^inhler  Heather^  together  with  the  fixtures  mentioned 

in   the  schedule  to  the  lease,  and  together  with  the  right 

to   the  said  William  Tinkler  Heather^  his  executors,  ad* 

mioistrators  or  assigns,  or  his  or  their  lodgers  or  under* 

tenants   and  servants,    at  all   times   to  walk,    sit   and 

proxnenade  over  and  along  the  leaden  roof  or  flat  of  the 

shop  in  the  occupation  of  the  said  Henry  Corke,  and  all 

^^her  easements  and  appurtenances  to  the  demised  pre- 

raises  belonging,  for  the  term   of  fourteen  years,   de- 

t^wixxinable  at  the  expiration  of  the  first  seven  years ;  and 

^y     this  indenture  Heather  covenanted  not  to  use  the 

^^>^>V  or  flat  over  the  shop  for  any  other  purpose  than  to 

^"•"^llc,  sit  or  promenade  thereon,  and  not  at  any  time 

"^^^*"ixig  the  term  to  put  or  place  on  the  roof  or  flat  any 

^^^*"f^   mould,  earth  or  any  other  weighty  substance  by 

"^^^»a  of  which  the  roof  might  be  injured  or  destroyed 

^^*"    *^^ndered  unsafe  or  insecure,  and  not  to  do  any  act  or 

^*^g  to  the  annoyance  or  prejudice  of  the  said  Henry 

^^^"Jie,  or  other  the  person  or  persons   for   the   time 

^*^^  occupying  the  shop,  and  during  the  term  to  keep 

^^      lattice-work   and   awning   on    the   roof  or   flat   in 

^•^^utable  repair,  and  at  the  expiration  of  the  term  to 

^^^'render  the  demised  premises  with  the  appurtenances, 

^^^S^ther  with  the  fixtures,  articles  and  things  in  and 

t^on  the  premises  enumerated  in  the  schedule  in  a  good 

^^te  of  repair  and  condition.     The  schedule  to  this  in- 

'^mure  was  as  follows :  "  One  lead  flat  over  Mr.  Corkers 

*^op ;  latticing  round  over  door  and  on  lead ;  brick  frame 

^*"    flowers;  brass  tap;  four  window  shades;  cast-iron 

^»K!c  round  firont  and  sides.** 

Heather 


Martyr 

p. 
Lawrsmob. 
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1864.  Heatlier  occupied  the  cottage  and  other  the  premises 

)^  demised  to  him  by  this  lease  until  the  24th  o{  June, 

Marttr  -^                                                        ^      ' 

V.  1860,  when  his  lease  was  determined,  and  he  quitted 


Lawrbncb. 


possession  of  the  premises.  The  cottage  was  afterwards 
let  to  the  Rev.  Robert  Fowler,  who  occupied  it  from  the 
Ist  September,  1860,  to  the  22nd  January,  1862.  He 
appeared  to  have  had  the  use  and  enjoyment  of  the  lead 
flat  over  the  shop  in  the  same  manner  as  it  had  been 
used  and  enjoyed  by  Heather,  but  it  did  not  appear  on 
what  particular  terms  the  premises  were  let  to  him. 
From  the  22nd  January,  1862,  to  the  8th  December, 
1863,  the  cottage  was  unoccupied;  but  on  the  8th  De~ 
cember,  1863,  the  then  landlord  entered  into  an  agree- 
ment with  the  Defendant,  whereby  he  agreed  to  execute 
and  the  Defendant  agreed  to  accept  a  lease  of  it  as  it  was 
late  with  other  property  held  by  the  Rev.  Robert  Fowler, 
together  with  the  fixtures  therein  as  mentioned  in  the 
schedule  thereto,  and  together  with  the  right  for  the  De- 
fendant to  use  the  roof  or  lead  flat  of  the  shop,  and  also 
to  erect  on  the  roof  or  flat  any  light  building  for  the 
purpose  of  his  business  as  a  photographer  and  artist,  he 
the  Defendant  doing  no  damage  or  injury  to  the  roof  or 
flat  or  to  the  Plaintiff,  for  the  term  of  nineteen  years, 
determinable  as  therein  mentioned. 

The  bill  in  this  cause  was  filed  on  the  5th  of  January^ 
186i,  stating  that  on  the  29th  of  December,  1863,  the 
Defendant,  without  the  consent  of  the  Plaintiff,  and 
without  giving  the  Plaintiff  any  notice,  entered  on  the 
flat  lead  roof  and  commenced  erecting  a  room  or  building 
partly  of  wood  and  partly  of  glass  on  the  flat  lead  roof; 
that  the  Plaintiff  had  by  a  letter  of  his  solicitor  given 
notice  to  the  Defendant  to  remove  what  he  had  already 
placed  upon  the  roof  and  not  again  to  enter  thereon,  but 
that  the  Defendant  had  continued  the  erection  of  a  room 
or  building,  and  the   Plaintiff  had   accordingly  served 

him 
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him  with  a  notice  not  to  trespass  on  the  roof.     The        1864. 
ISih  paragraph  of  the  bill  was  as  follows  : —  m^"*^"^ 

•*  The  Defendant  has,  notwithstanding  the  letter  and     ^      ^' 

1  It  1  I    1    in      n    1        Lawrbmcb. 

notice  written   and   served   by   and   on   behalf  of  the 

Plaintiff  as  aforesaid,  continued  the  erection  of  and  has 

erected  and  finished  the  said  room  or  building  on  the 

said  flat   lead   roof  of  the    Plaintiff's   said   shop  and 

premises.     Such    room   or   building   is   constructed   of 

wood  and  is  fixed  on  and  upon  the  said  flat  lead  roof, 

And  the  Defendant  has,  since  such  room  or  building  was 

completed,  by  himself,  his  workmen  and  servants  used 

«nd  still  uses  the  same  for  the  purpose  of  photography 

and  otherwise  as  he  the  Defendant  thinks  fit.     And  the 

Defendant,  by  using  such  room  or  building  as  aforesaid, 

daily  and   hourly  trespasses   upon   the  PlaintifTs  said 

shop  and  premises,  and  such  room  or  building  and  the 

^se  thereof  by  the  Defendant  as  aforesaid  are  prejudicial 

^   and  injuriously  affect  the  Plaintiff's  said  shop  and 

P^'cinises  and  the  Plaintifl^s  said  trade  or  business,  and 

**"©  a.  great  annoyance  to  the  Plaintiff,  and  in  fact  amount 

^  a    nuisance.    And  the  erection  of  the  said  room  or 

^*lding  in  manner  aforesaid  will  add  to  and  increase 

ne  repairs  which  the  Plaintiff  is,  under  the  before  stated 

^nd^t^ture  of  lease,  liable  to.     And  the  Plaintiff  is  by  the 

^toresaid  acts  of  the  Defendant  prevented  having  the 

^^  and  proper  use  and  enjoyment  of  his  said  shop  and 

^^^mises." 

The  bill  prayed  that  an  injunction  might  be  awarded 
^^  restrain  the  Defendant  from  permitting  the  before- 
mentioned  room  or  building  or  any  part  thereof  to 
Remain  on  the  said  flat  roof  of  the  Plaintifi^s  said  shop 
^nd  premises  comprised  in  the  before  stated  indenture 
of  lease  of  the  18th  of  December,  1861,  and  that  the 
Defendant,  his  servants,  agents  and  workmen  might  in 
like  manner  be  restrained  from  using  the  said  room  or 

building 
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1664.  building  for  the  purposes  of  photography  or  for  an 
purpose  whatsoever  and  from  otherwise  in  any  manni 
trespassing  upon  or  interfering  with  the  said  flat  roof  < 
the  PlaintifTs  said  shop  and  premises  or  any  part  of  sue 
roof.  It  proceeded  to  pray  for  damages  and  that  a 
proper  directions  might  be  given  and  accounts  taken  an 
for  general  relief. 

The  Plaintiff  by  his  affidavit  denied  having  had  an 
notice  of  the  deeds  and  instruments  under  which  tt 
Defendant  claimed. 

The  cause  was  heard  before  Vice-Chancellor  Woo* 
who  made  the  following  decree  : — 

"  This  Court  doth  order  that  an  injunction  be  awards 
against  the  Defendant  George  Lawrence  to  restrain  t! 
Defendant  from    permitting  the   room  or   building 
the  Plaintiff's  bill  mentioned  or  any  part  thereof  to  ■ 
main  on  the  flat  lead  roof  of  the  Plaintiff's  shop  ai 
premises  comprised  in  the  indenture  of  lease  of  the  IS 
oi  December f  18G1,  in  the  bill  also  mentioned.     And 
is  also  ordered  that  the  Defendant  George  Latcrence,  I 
servants,  agents  and  workmen  be  in  like  manner    ' 
strained  from  in  any  manner   interfering  with  the  sc 
flat  roof  of  the  Plaintifl^s  said  shop  and  premises  or  m^ 
part  of  such  roof  during  the  subsistence  of  the  te  i 
demised    by  the  said    indenture   of  lease."     Then   £^ 
lowed  a  direction  for  the  Defendant  to  pay  the  costs 
the  suit.    The  Defendant  appealed  from  this  decree, 

Mr.  Rolt  and  Mr.  Nalder,  for  the  Plaintiff,  in  sopp^ 
of  the  decree. 

The  licence  to  the  landlord  to  use  the  flat  roof  vs 
co-extensive  with  Corkers  lease,  and  that  having  det^ 
mined  by  his  bankruptcy,  the  licence  came  to  an  end 
1861.     We   say  that  it  was  a  personal  licence  whi 

covJ 


Marttr 
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could  not  be  assigned;  Shepp.  Touclist.  (a) ;  and  that        1864*. 

Heather  took  no  right  to  use  the  roof  under  the  lease  of 

1853 ;  but  if  he  did,  he  could  not  take  under  that  lease 

any  greater  interest  than  Carke  had  given  to  the  land-    LAwaBNct. 

lord^  so  Heather's  right  determined  in  1861.     Assuming, 

however,  that  Heather  and  Fowler  acquired  this  right 

for  the  whole  period  of  their  respective  leases,  and  that 

Fowler  acquired  a  similar  right,  still  the  lease  to  the 

Plaintiff  in  1861,  which  does  not  except  the  roof,  gave 

the  Plaintiff  a  right  to  the  roof  as  well  as  the  rest  of  the 

property,  subject  to  the  rights  which  at  the  time  when 

it  Was  granted  were  vested  in  Heather  or  Fowler,  and 

those  rights  having  determined,  the  case  stands  as  if  they 

l^ad  never  existed.     It  cannot  be  successfully  contended 

that  the  words  relied  on  below  "  as  the  same  was  late  in 

ihe  occupation  of  Mr.  Henry  Corhe''  restrict  the  ope- 

'^tion  of  the  demise  to  the  Plaintiff.    Those  words  are 

^Derely  a  form  of  the  common  reference  to  occupancy  as 

*  means  of  identification,  and  are  not  restrictive ;  Balrd 

^.   J^ortune  (J).     The    Defendant,   therefore,  is  a  tres- 

P^ser.     The  fact  of  the  occupier  of  the  cottage  having 

^^d  the  roof  cannot  give  him  an  easement  as  against  the 

plaintiff;   Suffield  v.  Brown  (c).     The  Plaintiff  is  en- 

«tle<i  to  relief  on  the  ground  of  nuisance.     His  business 

'•  Injured,  the  expense  of  repairing  the  shop  is  increased, 

•'^d.  a  constant  vibration  is  produced  by  people  walking 

^^er  head. 


the 


A^r.  Giffard  and  Mr.  John  Pearson  for  the  Appellant. 

^^'^e  submit  that  proper  effect  has  not  been  given  to 
^ords,  ''as  the  same  was  late  in  the  occupation  of 
^■'*  Henry  Corked  These  words  are  not  to  be  treated 
^  Surplusage,  but  must  have  some  effect  given  to  them, 

and 

^«)  Pagt  239.  (c)  12  W.  R.  356,  L.  C. ;  to  be 

(6)  4  Macq,  127.  reported  infra. 
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1864.  and  their  effect  is  to  confine  the  demise  to  an  enjoyment 
of  the  property  in  the  way  in  which  Corke  enjoyed  it ; 
Keralake  v.  White  {a)  \  Doe  v.  Burt{b).  The  words 
could  not  be  inserted  for  the  mere  purpose  of  identifi* 
cation,  there  being  a  description  by  which  the  premises 
were  sufficiently  identified  without  them.  The  covenant 
by  the  lessor  to  repair  this  part  of  the  property  justifies 
this  view.  Baird  v.  Fortune  and  Suffield  v.  Brown  are 
quite  different  from  the  present  case,  which  is  akin  to 
Nicholas  v.  Chamberlain  (c) ;  Pyer  v.  Carter  (d) ;  Sail 
V.  Lund  (e),  and  Ewart  v.  Cochrane  (/).  The  facts  that 
the  roof  was  visibly  connected  with  the  cottage,  and 
that  there  was  no  approach  to  it  from  the  shop,  strengthen 
our  case.  Even  if  the  Court  is  against  us  on  these 
points,  there  is  no  case  for  an  injunction ;  Isenherg  v. 
East  India  House  Estate  Company  {g). 

Mr.  Nalder  in  reply. 

The  words  in  the  Plaintiff's  lease  would  not  be  suffi- 
cient properly  to  identify  the  property  without  reference 
to  the  occupation,  and  there  is,  therefore,  no  occasion  to 
construe  that  reference  as  restrictive. 

Judgment  reserved. 


June  13.  The  LoRD  Justice  Turner,  after  stating  the  facts 

of  the  case  in  nearly  the  same  terms  as  above,  pro- 
ceeded as  follows:  — 

The  bill  in  this  case  rests  on  two  points,  trespass  and 

nuisance* 

(a)  2  Stark,  508.  (e)  1  Eurht,  ^  C.  676. 

(6)  1  r.  R.  701.  (/)  4  Macg.  117,  122. 

(c)  Cro,  Jac.  121.  (g)  12  W.  K.  450,  L.  C;  to 

{d)  \  H.^  N.916.  be  reported  infra. 
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Auisance.    The  case  as  to  trespass  depends,  as  it  seems       1864. 
to  me,  wholly  upon  the  effect  which,  according  to  the 
^ruc  construction  of  the  lease  to  the  Plaintiff,  ought  to 
^  given  to  the  words,  "as  the  same  was  late  in  the 
occupation  of  Henry  Corke*  contained  in  the  descrip- 
tion of  the  property  demised  by  that  lease,  for  if  those 
'Words  have  no  controlling  effect  the  roof  in  question 
must,  as  I  apprehend,  have  passed  to  the  Plaintiff  by 
the  lease  to  him,  subject  to  any  right  which  Fowler  may 
have  had  in  it  during  the  continuance  of  his  holding, 
both  the  lease  to  Corke  and  the  lease  to  Heather  being 
then  determined.     What  then  is.  the  effect  which,  ac- 
cording to  the  true  construction  of  the  Plaintiff's  lease, 
ought  to  be  given  to  these  words?     It  is  argued,  for  the 
Defendant,  that  the  effect  of  them  is  to  qualify  the 
denise  and  to  subject  the  property,  whilst  occupied  by 
th^  Plajntiff  under  the  lease,  to  the  same  use  and  enjoy- 
nnentof  the  leaden  flat  or  roof  as  it  was  subject  to  whilst 
iri     the  occupation  of  Corke,  and  Kerslake  v.  White  {a) 
«ricj  Doe  v.  Burt  (J)  were  referred  to  in  support  of  the 
A^Stmient ;  but  those  cases  go  no  further  than  to  establish 
^h  «.t,  in  determining  the  effect  to  be  given  to  deeds  and 
iristniments,  regard  is  to  be  had  to  the  state  of  the  pro- 
P^Tty  affected  by  them  at  the  time  when  the  deeds  and 
*^^truments  were  executed — they  decide  nothing  as  to  the 
consequences  resulting  from  that  principle.     What  those 
consequences  may  be  must  depend  upon  the  circum- 
*^«.nces  of  each  particular  case,  and  it  is,  I  think,  suffi- 
cient as  to  those  cases  to  say  that  they  widely  differ  in 
ttieir  circumstances  from  the  present  case.     In  this  case 
tile  words  in  question  are  superadded  to  the  description 
^f  the  property  demised.     They  are  proper,  if  not  neces- 
sary, for  the  identification  of  the  property.     It  is  said  on 
the  part  of  the  Defendant,  that  they  were  not  necessary 

to 
^•)  2  Sturk.  508.  (b)  1  T.  R.  701. 
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to  identify  the  property,  but  if  this  be  so,  it  is  only 
because  tlie  property  may  be  sufficiently  identified  by  the 
other  parts  of  the  lease,  and  it  is,  I  think,  going  too  far 
to  say  that  the' words  ought  not  to  be  taken  to  have  been 
inserted  for  the  purpose  of  identification^  because,  apon 
an  examination  of  the  other  parts  of  the  lease,  the 
identity  would  be  established.  The  words  then  being 
proper,  if  not  necessary,  for  tlie  purpose  of  identification, 
the  insertion  of  them  ought,  as  I  think,  to  be  attributed 
to  that  purpose  and  to  that  purpose  only.  Where  words 
in  a  deed  or  instrument  are  properly  adapted  to  one  pur- 
pose, they  ought  not,. I  think,  unless  the  effect  of  them 
be  clear,  or  the  construction  of  them  be  affected  by  the 
context  or  by  the  surrounding  circumstances,  to  be  held 
applicable  to  another  and  a  different  purpose.  I  think 
80  more  especially  in  such  a  case  as  the  present,  in 
which  the  words  are  found  in  the  description  of  the 
parcels,  a  part  of  the  deed  in  which  it  was  proper,  if 
not  necessary,  to  insert  them,  but  in  which  words  in- 
tended to  limit  the.  operation  of  the  deed  would  not,  as  I 
apprehend,  ordinarily  be  inserted.  Had  this  been  the 
intention  of  the  parties,  I  think  some  special  provisions 
to  carry  it  into  effect  would  have  been  inserted  in  some 
other  part  of  the  deed.  In  my  opinion,  therefore,  these 
words  ought  to  be  taken  to  have  been  inserted  for  the 
purpose  of  identification  merely,  and  leave  the  right  of 
the  Plaintiff  to  the  roof  unqualified  and  unaffected. 
The  consequence  of  holding  otherwise  would,  as  I  ap- 
prehend, be  very  serious,  as  it  would  probably  lead  to 
importing  into  a  vast  number  of  deeds  and  instruments 
qualifications  which  the  parties  to  them  have  never  had 
in  their  contemplation,  such  words  as  these  being,  as  I 
believe,  very  generally  used  in  the  description  of  parcels. 
Some  reliance  was  placed,  on  the  part  of  the  Defendant, 
upon  the  landlord's  covenant  to  repair  contained  in  the 
Plaintiff's  lease,  but  I  think  the  fact  of  the  covenant 
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baving  been  entered  into  by  the  landlord  is  at  least  as        1864. 
Avorable  to  the  Plaintifi's  case  as  it  can  be  to  the  case 
of  the  Defendant.     For  the  reasons  which  I  have  stated, 
1  agree  in  opinion  with  the  Vice-Chancellor  as  to  the    ^a^*=nce. 
construction  of  the  Plaintiff's  lease.     It  is  unnecessary 
for  me,  therefore,  to  enter  into  the  question  of  nuisance. 
I  think  that  upon  the  construction  of  the  lease  the  in- 
junction was  due,  the  case  being  one  of  continuing  tres- 
pass.   The  decree  appears  to  me  to  be  right,  and  the 
appeal  must,  therefore,  be  dismissed,  but  as  my  learned 
Srother  takes  a  different  view  of  the  case,  the  dismissal 
^rill  be  without  costs. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  my  learned  Brother  being  of  opinion  that 
the  decree  under  appeal  should  be  affirmed,  it  will  of 
course  be  so,  though  my  impression  is  otherwise,  and 
Upon  the  effect  of  the  words  ''  as  the  same  was  late  in 
the  occupation  of  Mr.  Henry  Corke'*  contained  in  the 
lease  of  the  18th  December,  1861,  the  language  of  the 
agreement  of  the  10th  November,  1849,  and  the  facts  in 
evidence,  I  respectfully  differ  from  the  learned  Vice- 
Chancellor  and  my  learned  Brother.     But  although  I 
am  against  the   decree,  this  is  of  course  immaterial, 
unless  as  to  costs.     I  do  not  think  that  the  Respondent 
•hould  have  against   the   Appellant  any   costs  of  the 
appeal. 
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June  11, 13.  WINTER  r.  EASUM. 

Jii/y  1. 

Before  The  rjlHIS  was  an  appeal  by  the  Defendant  Eamim  from 

^TceI"*"  part  of  a  decree  of  the  Master  of  the  Rolls,  the 

A  married  question  being  whether  the  moneys  assured  by  a  certain 

tiU^^toin-  policy  belonged  to  the   Plaintiff  by   survivorship   free 

come  for  her     from  a  mortgage  made  by  her  and  her  deceased  husband 

separate  use, 

agreed  to  assist 

her  hushand  The  Plaintiff  Catherine  Winter  was  formerly  the  wifi 

loanfrom"wi*   of  Thomas  John   Winter,  but  now  a  widow.     By  th< 

insurancecom-  settlement  made  upon  her  marriage  with  Thomas  Joht 

policy  was  ac-    Winter  she  was  entitled,  at  the  time  when  the  trans 

eff^ted  with     actions  which  gave  rise  to  the  suit   occurred,   to    thi 

the  company,    income  of  several  sums  of  Stock  for  her  separate  U8< 

sunTwasas-      without  any  restraint  from  anticipation,  the  settlemen 

sured  to  the  providing,  that  during  the  joint  lives  of  the  husband  anc 
survivor  of  the      .^      ,      .  i       i  i  i  .  -•  i  % 

husband  and     Wife  the  income  should  be  paid  to  such  persons  as  th< 

wife  ui>on  the  ^jpg  should  by  writing  appoint,  and  in  default  of  ap 
one  first  (lying,  pointment,  to  her  for  her  separate  use.  Her  husbani 
de^ed  ofThf^^  Thomas  John  Winter  was  in  difficulties,  and  she  agree 

same  date,  re-  to  assist  him  by  means  of  her  separate  income  in  pre 
citing  an 

agreement  for  CUrin 

a  loan  by  the 

office  at  the  request  of  husband  and  wife,  the  wife  assigned  her  separate  income,  i^. 
the  husband  the  policy,  by  way  of  mortgage  for  securing  the  sum  advanced  by  the  ct^ 
pany.     By  the  same  deed  the  husband  and  wife,  the  wire  joining  for  the  purposes 
binding  her  separate  estate,  covenanted  that  the  husband  would  pay  the  premiums, 
the  policy,  and  there  was  a  declaration  by  tlie  husband  alone  that  if  he  did  not  ^g 
them  the  mortgagees  might  pay  them  out  of  the  income,  and  a  declaration  by 
parties  that  if  the  policy  moneys  became  payable  before  the  mortgage  debt  was  |^ 
the  company  might  pay  it  out  of  those  moneys.     After  the  death  of  the  husband 
wife  claimed  the  moneys  payable  under  the  policy  as  being  a  chose  in  action     3 
settled  to  her  separate  use,  and  therefore  incapable  of  being  effectually  assigned  duf  3 
the  husband^s  life : — Held^  that  although  the  policy  if  taken  alone  created  an  intev 
in  the  wife  not  capable  of  being  assigned  so  as  to  bar  her  right  by  survivorship,  ye^ 
it  had  been  created  for  the  purpose  of  the  mortgage,  and  as  a  part  of  the  same  trani»fl 
tion,  and  in  pursuance  of  a  contract  that  it  should  be  a  security  to  the  company,  ti 
wife's  interest  was  included  in  the  security. 
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curing  a  loan   of  money.     This  purpose  was  accom-        1864. 
plished  by  borrowing  the  sum  of  700/.  of  the  Family 
-Endowment  Society  upon  the  security  of  the  following 
policy  of  insurance  and  indenture: — 

By  a  policy  of  insurance  dated  the  22nd  of  March, 
X  S53y  reciting  that  Thomas  John  Winter  and  Catherine 
his  wife  were  desirous  of. effecting  an  insurance  with  the 
J^Zamily  Endoioment  Society  in  the  sum  of  800/.  upon 
their  joint  lives,  and  had  signed  the  usual  form  of  state- 
Kx^ent  as  to  the  matters  material  to  the  assurance,  it  was 
'^*-  itnessedy  that  if  Thomas  John  Winter  and  the  Plaintiff 
should  regularly  pay  the  premium  of  60/.  I65.  during 
^heir  joint  lives,  the  funds  of  the  society  sliould  be  liable 
^o  the  payment  of  the  sum  of  800/.  to  the  survivor  of 
either  [Wc]  of  them  Thomas  John  Winter  and  the  Plain- 
^■fi;  his  or  her  assigns. 

By  an  indenture  dated  the  same  22nd  of  March,  1853, 

^*^d  made  between  Thomas  John  Winter  and  the  Plain- 

^*ff  his  wife  of  the  first  part,  certain  persons  entitled  to 

^    mortgage  security  on  the  wife's  life  interest  of  the 

^^cond  part,  and  the  trustees  of  the  society  of  the  third 

I^*rt,  after  reciting  the  settlement,  the  mortgage  to  the 

l^rties  of  the  second  part,  and   reciting  the  policy  as 

*^«ing  a  policy  by  which  800/.  was  assured  to  be  paid 

^^  the  executors,  administrators  or  assigns  of  Thomas 

^ohn   Winter  and  the  Plaintiff  within   three  calendar 

^^onths  after  the  death   of  either  of  them,  and   that 

^r.  Winter  and  his  wife  had  applied  to  and  requested  the 

trustees  of  the  society  to  lend  them  the  sum  of  700/.,  which 

^l»ey  had  agreed  to  do  upon  having  the  re  payment  with 

interest  in  the  meantime  secured  to  them  in  the  manner 

thereinafter  mentioned,  out  of  which  sum  of  700/.  the 

T'ior  mortgage  was  to  be  paid  off,  it  was  witnessed  that, 

in  consideration  of  302/.  &.  paid  by  the  trustees   in 

Charge  of  the  prior  mortgage  and  of  397/.  14«.  (the 

residue 
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residue  of  the  700/.)  paid  by  the  trustees  to  Winter  and 
his  wife,  the  prior  mortgagees  assigned,  and  Catherine 
Winter  in  execution  of  the  power  given  by  the  settle- 
ment, and  of  all  other  rights  and  powers  enabling  her, 
appointed  and  assigned,  and  Thomas  John  Winter  to  the 
extent  and  right  of  his  interest,  if  any,  in  the  dividends, 
assigned  and  set  over  to  the  trustees,  their  executors, 
administrators  and  assigns,  all  and  singular  the  dividends, 
interest  and  annual  produce  which  should  from  time  to 
time  and  at  any  time  during  the  joint  lives  of  Thomas 
John  Winter  and  the  Plaintiff,  and  up  to  the  time  of  the 
death  of  one  of  them,  accrue  or  become  due  from  or  in 
respect  of  the  several  sums  of  Stock  in  which  the  wife 
had  an  interest  under  the  settlement,  and  all  the  right, 
title,  claim  and  demand  of  the  prior  mortgagees  and  of 
Winter  and  his  wife  and  each  of  them  in,  to  or  out  of  all 
and  singular  the  Stocks,  funds  and  securities  held  upon 
the  trusts  of  the  settlement,  to  hold  the  premises  ap- 
pointed and  assigned  as  above  to  the  trustees,  their  exe- 
cutors, administrators  and  assigns,  subject  to  the  proviso 
for  redemption  thereinafter  contained :  And  further,  that 
Tliomas  John  Winter^  the  husband,  assigned  to  the 
trustees  of  the  society  all  that  the  said  policy  of  as- 
surance, dated  the  22nd  o(  March,  1853,  by  which  the 
payment  of  the  800/.  was  assured  by  the  society  "  to  the 
executors  and  administrators  or  assigns  of  the  said 
Thomas  John  Winter  and  Catherine  his  wife  upon  the 
decease  of  either  of  them,"  and  the  full  benefit  thereof, 
and  all  moneys  to  become  payable  under  it,  to  hold  the 
premises  to  the  trustees,  their  executors,  administrators 
and  assigns,  subject  to  the  proviso  for  redemption. 
There  followed  a  power  of  attorney  given  by  Winter 
and  his  wife  to  the  trustees  of  the  society,  enabling 
them  to  receive  the  moneys  and  premises  thereby  ap- 
pointed and  assigned.  Then  followed  the  proviso  re- 
ferred to  before  as  a  proviso  for  redemption,  being  a 

proviso 
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nso  for  making  void  the  deed  upon  payment  of  the 
L  with  interest  as  tlierein  mentioned.  Then  Winter 
manted  with  the  trustees,  and  the  Plaintiff  "  in  order 
ind  her  separate  estate'*  also  covenanted  with  them, 

tVinter  and  wife  or  one  of  them,  their  or  one  of 
r  heirs,  executors  or  administrators  should  pay  the 
cipal  sum  of  TOO/,  with  interest.  There  followed  a 
aration  that,  if  the  money  assured  by  the  policy 
iild  become  payable  before  the  mortgage  was  paid  off, 
trustees  should  stand  possessed  of  those  moneys  upon 

trusts  thereinafter  declared  concerning  the  same. 
m  followed  a  power  of  sale  with  the  usual  trusts  of 

sale  moneys,  which  were  in  terms  extended  to  the 
leys  received  under  the  policy,  the  first  trust  after 
ment  of  expenses  being  for  payment  of  the  moneys 

on  the  security.     Then  Winter^  and  also  the  Plain- 

"so  far  as  she  can  bind  her  separate  estate,"  cove- 
ted with  the  trustees  that  Winter  and  the  Plaintiff  or 

of  them  had  good  right  to  assign  and  appoint  the 
dends  and  also  the  policy  of  assurance  ;  that  Winter 
lid  at  his  own  expense  pay  the  premiums  on  the  policy 

do  everything  necessary  for  keeping  it  on  foot,  and 
:  Winter  and  wife,  and  all  other  persons  claiming  any 
rest  in  the  mortgaged  premises,  would  make  further  as- 
ince.  There  followed  a  declaration  by  Winter  alone, 
:  if  he  made  default  in  payment  of  the  premiums,  the 
itees  might  pay  them  and  reimburse  themselves  the 
)ant  with  interest  out  of  the  mortgaged  premises. 


1864. 


r.  J.  Winter  died  on  the  13th  of  November,  1862. 
on  his  death  the  company  claimed  to  deduct  the 
rtgage  debt  from  the  moneys  payable  under  the  policy, 
e  Plaintiff  thereupon  filed  her  bill  to  enforce  pay- 
nt  of  the  money  assured,  alleging  that  "  the  sum  of 
X  secured  by  the  said  policy  was  a  reversionary  in- 
e8t  payable  to  the  Plaintiff  on  the  decease  of  the  said 

T.  J.  Winter, 
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ISe*.        T.  J.  Winter^  and  incapable  of  being  assigned^  alienated, 
charged  or  incumbered   by  the   Plaintiff  or   the   said 

T.  J.  Winter  in  his  lifetime."    The  bill  prayed  that  the  — 

insurance   company  might  be  decreed   to  pay  to  the  ^ 

Plaintiff  the  800Z.  secured  by  the  policy,  with  interest  .^^^ 

thereon  from  the  time  when  by  the  terms  of  the  policy  -^^ 

the  sum  became  payable  ;  that  all  necessary  directions  ^  j 

might  be  given  for  raising  the  money,  and  that  in  any  ^^^  i 

event  an  account  might  be  taken  of  what,  if  anything,  «'S 

was  due  to  the  society  and  charged  on  the  said  policy,  «^ 
and  that  the  surplus  might  be  paid  to  the  Plaintiff. 

The  Defendant,  who  represented  the  society,  by  his  ^  i  i 

answer  submitted  that  the  Plaintiff  was  only  entitled  on  mrm  o 

the  death  of  T.  J,  Winter  to  be  paid  the  balance  of  the  ^  tr\ 

800/.  assured  by  the  policy,  after  deducting  therefrom  the  ^fd 

amount  due  for  principal  and  interest  on  the  indenture  ^-» 
of  the  22nd  o(  March,  1853. 

The  cause  was  heard  before  his  Honor  the  Master  of  *^o 

the  Rolls  on  the  27th  of  Aprils  1864,  and  his  Honor  by  "^t^ 

his  decree  of  that  date  declared  that  the  Plaintiff  was  ^mt 

entitled  to  the  sum  of  800/.  secured  by  the  policy  dated  Mz^d 

the  22nd  of  March,  1853  to  be  paid  to  the  survivor  of  '^•Z* 

Winter  and  his  wife  the  Plaintiff,  and  to  interest  on  that  ^^ 

sum  of  800/.  from  the  10th  of  March,  1863,  to  the  time  — 

of  payment,  at  the  rate  of  five  per  cent.,  and  that  the  ^ 

amount  due  upon  the  policy  was  not  chargeable  with  the  ' 

mortgage  debt  of  700/.  secured  by  the  deed  of  the  22nd 
of  March,  1853;  and  then  he  directed  an  account  of 
what  became  due  to  the  company  during  Winter's  life 
for  premiums  upon  the  policy  and  for  interest  on  the 
mortgage  debt,  and  what  the  company  had  received  in  < 

respect  thereof,  and  of  what  was  due  from  the  company  j 

in  respect  of  the  policy  for  principal  and  interest,  and  < 

the  balance  was  to  be  certified  ;  and  it  was  ordered,  that  j 
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\o  upon  the  balance  of 

])arties  to  the  other 

:i)pany  to  the  Plaintiff 

,  (IS  tlie  case  might  be. 


.  I  from  the  decree  so  far  as  it 
-  of  the  above  declarations. 

:i)cl  Mr.  Jervis  for  the  Appellant. 

oceeds  on  the  ground  that  this  is  a  rever- 
se in  action  of  a  married  woman,  and  there- 
.apable  of  being  effectually  assigned.    That  might 
o  if  the  two  instruments  constituted  two  distinct  trans- 
iictions ;  but  they  only  form  one  transaction,  the  policy 
being  created  for  the  very  purpose  of  giving  the  security 
^Pon  it,  and  it  must  be  considered  to  have  been  effec- 
tually subjected  to  it.     Moreover  the  policy  was  kept  up 
out    of  separate  estate:  it  therefore  was  separate  estate; 
■RicA  V.  Cockell  (a).     The  Plaintiff  covenanted  so  as  to 
bind  her  separate  estate ;  and  the  proceeds  of  the  policy 
being  separate  estate  are  bound  by  that  covenant,  which, 
^^   the  circumstances  of  this  case,  is  virtually  the  same 
®®  an  assignment.     The  security  ought,  therefore,  to  be 
treated  as  including  the  moneys  payable  under  the  policy, 
**^d  the  decree  ought,  to  this  extent,  to  be  varied. 

Mr.    Hobhouse    and    Mr.     T.   H.    Terrell    for    the 
'^Jaintiff. 

It  is  impossible  to  ascertain  what  the  contract  between 

^^   parties  was,  except  from  the  documents  set  out  in  the 

^*1 — the  evidence  does  not  show  it     The  Plaintiff's  in- 

^^©st  in  the  policy  was  reversionary,  so  it  could  not  be 

^Hectually  assigned;  and  the  deed  does  not  purport,  and 

'^a^    never  intended,  to  assign  or  charge,  or  affect  that 

interest, 
(o)  9  Vts.  369. 
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Winter 

V. 
£a8UM. 


interest.  The  proviso  as  to  the  application  of  the  money 
payable  under  the  policy  must  be  read  as  an  agreement 
and  declaration  by  the  husband  alone ;  Tullett  v.  Amh- 
strong  (a).  The  words  **  it  is  hereby  agreed  and  de- 
clared" do  not  necessarily  import  an  agreement  by  every 
party ;  Ramsden  v.  Smith  (&).  The  power  of  attorney 
must  be  read  as  a  power  given  by  the  wife  to  sue  for  the 
income  assigned  by  her,  and  by  the  husband  to  sue  for 
the  policy  moneys  assigned  by  him,  and  the  separate 
estate  referred  to  in  the  covenant  by  the  wife  to  pay  is 
the  separate  estate  which  she  had  assigned.  The  de- 
cision in  this  case  cannot  be  reversed  without  overruling 
Purden  v.  Jackson  (c)  and  the  series  of  cases  which 
have  followed  it  The  case  is  free  from  the  moral 
element  which  existed  in  many  of  those  cases,  but  did 
not  prevail,  viz.,  that  the  wife  was  an  active  party  in 
procuring  the  loan,  and  knowingly  did  all  she  could  to 
assign  her  reversionary  interest.  The  married  •  woman 
might  have  been  fixed  with  a  trust  if  she  had  been  guilty 
of  fraud ;  but  there  is  no  trace  of  misrepresentation  or 
fraud  here.  Then  they  say  this  is  separate  property. 
No  doubt  savings  of  a  married  woman's  separate  estate 
are  held  to  be  separate  property,  but  that  is  to  protect 
them  from  the  husband.  There  is  no  instance  of  this 
rule  being  applied  to  property  which  never  by  any  pos- 
sibility could  come  under  marital  control.  Here  is  a 
contingent  interest  which  belongs  to  the  survivor  of  the 
husband  and  wife,  but  during  the  joint  lives  to  neither. 
To  hold  this  to  be  separate  property  would  not  protect 
the  wife  from  her  husband,  but  only  enable  her  to  dis- 
pose of  it  for  his  benefit.  The  character  of  separate  estate 
was  lost  when  the  money  was  invested  in  the  purchase  of 
a  reversionary  interest  not  limited  in  terms  to  the  wife*s 

separate 

(a)  4  Bcav.  319.  (c)  1  Ruu.  1. 

(6)  2  Drew.  298. 
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separate  use.  The  argument  of  the  Defendants  cannot 
succeed,  unless  they  reform  the  policy,  making  it  a 
policy  for  800/.  less  the  mortgage  debt,  or  a  policy  pay- 
able to  the  husband  or  his  representatives. 

Mr.  Jervis  in  reply. 

I  admit  that  there  is  no  actual  assignment  of  the 
policy,  but  there  is  what  amounts  to  a  charge  by  the 
wile  on  her  interest  in  the  policy,  and  the  policy  being 
separate  estate  is  effectually  charged. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

Tlie  chief,  if  not  the  only,  question  in  this  case  seems        July  1. 

^  *ne  to  be  whether  the  insurance  for  800/.  in  dispute 

^as    originally  agreed  upon  and  originally  effected  with 

the  view  and  for  the  purpose  of  being  a  security  to  the 

insurance  ofRce  for  the  principal  and  interest  of  the  sum 

^*    *700/.  advanced  by  the  Family  Endowment  Office  to 

the    Plaintiff  and  her  late  husband,  or  one  of  them,  by 

^^y  of  loan.     And  the  evidence,  I  think,  shows  that  it 

^*B  so,  and  that  before  and  at  the  time  of  granting  the 

Policy,  and  before  and  at  the  time  when  the  Plaintiff 

^^^c^uted  or  signed  the  instrument  of  even  date  with  it, 

^  *lie  did  in  her  husband's  lifetime,  this  view  and  this 

P^^'pose  were  known  to  the  Plaintiff  and  her  husband, 

'^^    by  both  acceded  to.     The  policy  and  the  other  in- 

^^^Ument  of  the  22nd  oi  March,  1853,  stated  in  the  third 

*^^    fourth  pari^raphs  of  the  amended  bill,  formed,  in 

^y  judgment,  a  single  transaction,  to  be  acted  upon  and 

^^^It  with  accordingly.     The  insurance,  I  am  satisfied, 

^^^Id  not  have  existed  independently  of  the  desire  and 

^*^teution  to  secure  the  loan.     That  I  am  satisfied  was 

its 
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1864.  its  primary  object,  and  I  am  convinced  that,  consistently 
with  every  binding  authority  relating  to  the  rights  of 
married  vromen  in  personalty,  the  PlaintiflTs  title  to  the 
benefit  of  the  policy  may  and  ought  to  be  deemed  subject 
to  a  prior  title  in  the  office,  that  is  to  say,  subject  to  their 
security  for  the  principal  and  interest  of  the  loan.  In 
other  words,  Mr.  and  Mrs.  Winter  were,  as  I  view  the 
matter,  eflTcctually  constituted  trustees  of  the  policy  for 
the  office  in  the  first  instance  to  the  extent  of  the  700/. 
debt  and  the  interest  on  it.  What  the  lady  by  her  suit 
demands  at  variance  with  this  seems  to  me  not  creditably 
asked  for.  If  the  policy  had  been  effected  in  the  joint 
names  of  the  husband  and  wife  before  and  independently 
of  any  loan,  before  and  independently  of  any  application 
or  agreement  for  a  loan,  and  afterwards,  as  a  separate 
and  distinct  transaction,  there  had  been  a  loan  and  such 
an  instrument  as  the  assignment  of  1853  executed,  the 
Plaintiff  might,  and  I  assume  that  she  would,  have  been 
entitled  substantially  to  what  she  seeks,  but,  as  matters 
are,  the  case  is,  I  think,  importantly  different. 

27te  Lord  Justice  Turner,  afler  stating  the  facts, 
proceeded  as  follows : — 

The  case  has  come  before  us  on  an  appeal  by  the 
Defendant,  which  applies  to  the  declaration  contained  in 
the  decree,  and  to  the  accounts  having  been  directed 
and  relief  having  been  given  upon  the  footing  of  that 
declaration. 

If  we  had  to  decide  this  case  solely  and  exclusively 
upon  the  policy  of  insurance,  without  reference  to  the 
deed  or  to  the  source  from  which  the  policy  was  derived 
and  by  which  it  was  maintained,  there  could  not,  as  I 
apprehend,  be  any  serious  doubt  upon  it.  In  that  view 
of  the  case  there  would  be  an  interest  in  the  FlaintiflT 

under 
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under  the  policy,  which  neither  she   or   her   husband        1864. 
could  have   departed  with,  and  this  decree,  therefore, 
would  be  plainly  right.     The  case,  however,  cannot,  in 
my     opinion,  be  thus  disposed  of.      The  policy  of  in- 
surance and  the  deed  are  parts  of  one  and  the  same 
transaction,  and,  in  order  to  arrive  at  a  just  conclusion 
on    the  case,  the  whole  transaction,  and  not  a  part  of  it 
only,  must  be  looked  at  and  taken  into  account.   Looking 
then  at  the  whole  transaction,  and  not  at  part  of  it  only, 
hoiv  does  the  case  stand  ?    There  are  here  two  contracts, 
one  between  the  husband  and  wife,  the  wife  contracting 
in    T-espect  of  her  separate  estate,  that  700/.  shall  be 
raised  by  means  of  the  policy ;  the  other,  between  the 
husband  and  wife  and  the  office,  that  the  policy  shall  be 
wiacie  a  security  to  the  office  for  the  money  so  to  be 
"•aised;  and  the  two  contracts  being  amalgamated  together, 
the    first  becomes  part  and  parcel  of  the  second,  and  the 
^t^oje  is  carried  into  eflfect  by  the  husband's  assigning 
^"e   policy,  not  merely  the  interest  of  the  wife  under  the 
policy,  but  the  policy  itself,  to  the  office,  with  the  privity 
*ncj  concurrence  of  the  wife.     It  was  attempted,  on  the 
P^i*t  of  the  Plaintiff,  to  meet  this  view  of  the  case  by 
®^y  ing  that  the  wife's  interest  under  the  policy  was  in- 
^^I>able  of  assignment;  but  the  policy  was  created  and 
®ut>sis(e^  only  for  the  purpose  of  being  made  a  security 
^^        the   office — it   was   merely   a    conduit   pipe   to   the 
^^^^xirity — and  to  give  any  weight  to  this  argument  would 
^^       to  destroy  the  purpose  for  which  the  policy  was 
^■"^^ted,  and  the  very  contract  which  the  Plaintiff  had 
^*^^«red  into  with  her  husband  respecting  it,  which  was 
^^€d  upon  the  policy  being  assigned. 

It  was  said,  on  the  part  of  the  Plaintiff,  that  to  sup- 
**^^^t  this  transaction  in  favor  of  the  office  would  be  in 
^"ect  to  rectify  the  policy;  but,  in  my  view  of  the  case, 

the 
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1864.  the  policy  required  no  rectification.  Other  arguments 
were  also  advanced  on  the  part  of  the  Plaintiff,  but  they 
were  all  founded  on  the  assumption  of  the  Plaintiff 
having  a  distinct  and  separate  interest  in  the  moneys 
assured  by  the  policy,  which,  in  my  opinion,  she  never 
was  intended  to  have,  and  never  had,  otherwise  than 
subject  to  the  claims  of  the  office.  Upon  the  whole 
case,  even  without  reference  to  the  argument  on  the  part 
of  the  Appellant  as  to  the  Plaintiff's  interest  under  the 
policy  having  become  her  separate  estate,  and  therefore 
capable  of  assignment  by  her,  an  argument  entitled,  I 
think,  to  much  consideration,  although  I  doubt  whether 
it  would  support  the  case  to  the  extent  contended  for 
by  the  Appellant,  my  opinion  is,  that  this  Plaintiff  was 
bound  by  the  mortgage  to  the  insurance  office,  and  that 
the  decree  cannot  be  supported  as  to  the  matters  com- 
plained of.  The  appeal,  I  think,  must  be  allowed,  and 
the  decree  altered  accordingly,  but  I  think  there  should 
be  no  costs  of  the  appeal. 
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KEENAN  V.  HANDLEY. 

Jttfy  6. 
T^HIS  was  an  appeal  by  the  Defendant  from  a  decree     Before  The 
of  Vice-Chancellor  Kindersley  directing  specific      ^txces."*" 
P^i^brmance  of  an  agreement  by  the  Defendant  to  grant  Communica- 

«n  annuity  of  150/.  for  the  benefit  of  the  Plaintiffs  Ellen  {ions  took  place 
j^  ''  between  a  ba- 

-'^^enan  and  her  daughter.  chelor  and  bis 

kept  mistress 

The  Plaintiff  ElUn  Keenan,  shortly  before  the  year  tinuance  of  the 

i860,  went  to  live  with  the  Defendant  as  his  mistress,  cohabitation, 

^^d  in  October  of  that  year  was  delivered  of  a  child,  the  course  of  these 

infant  Plaintiff,  of  whom  the  Defendant  was  the  reputed  ^^^^^^^"^ 

father.     The  Defendant  was  a  bachelor,  and  the  case  woman  uni- 

Baade  by  the  bill  was  that  he  repeatedly  promised  to  [haTheTiS^^"* 

'Jaarry  her.     There  was   a  conflict  of  evidence  as   to  promised  to 

whether  he  had  ever  in  fact  made  such  a  promise,  the  which  asser- 

I^efendant    positively   denying   that    he   had,   but   the  *^°"«  *^®*'«  *P- 
Ki  n  '  1  ,...  1*1.     peared  to  be  a 

"aiance  of  testimony  appeared  to  be  \n  favor  of  his  fair  prospect  of 

having  done  so.  1^^^  Y'""^  ?^^® 

*ig  uviic  ou.  j^  substantiate. 

Ultimately  the 
In  the  following  year  the  subject  of  a  discontinuance  J"^"  proposed 

_  '  bv  letter  that 

^*    the  cohabitation  was  discussed.      The  Plaintiffs  al-  they  should 

^^ed  that  the  Plaintiff  i:/fe/i  Keeiian  refused  to  continue  "fpa^ate,  he 
^      « .  allowing  her 

^^  live  with  the  Defendant  unless  he  would  marry  her,  an  annuity, 

though  the  result  of  the  evidence  appeared  rather  to  be  Jc^cltted^"^^ 

^^t   the  Defendant  was  desirous  of  getting  rid  of  the  /i«A/,  that  this 

^^^nection.     It  was,  however,  undisputed  that  through-  for  valuable*^ 

^^t    the  course  of  these  discussions  the  Plaintiff  Ellen  consideration 
J^^  .     .       ,     1         1       T^   n     1         11  .1         which  could  be 

^^^wian  insisted   that  the  Defendant  had  promised  to  enforced 

"^^t^ry  her.     Ultimately,  on  the  15th  of  October,  1861,  ^£1^^^^^^ 

^^     Defendant  wrote  to   her  a   letter,   of  which   the 

^^^erial  part  was  as  follows  : — 

**  Since   I   have  been  here,    I   have  been   thinking 

seriously 


man. 


Kbenan 
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1864.  seriously  of  what  took  place  the  other  night,  and  the 
more  I  think  of  it  the  more  convinced  I  am  that  it  will 
be  utter  ruination  to  your  happiness  and  mine  if  we 
Hakdlbt.  ^gre  to  marry;  and  it  is  not  without  a  great  struggle 
and  pain  to  my  feelings,  that  I  have  come  to  the  con- 
clusion that  a  parting  between  us  is  necessary.  Such 
being  the  case,  I  feel  the  sooner  the  step  is  taken  the 
less  painful  it  will  be  for  both  of  us ;  at  the  same  time, 
you  know  me  well  enough  to  be  sure  that  I  shall  not 
part  with  you  and  my  child  without  doing  everything 
in  my  power  to  make  you  happy  and  comfortable.  The 
thing  I  propose  is  this,  that  you  should  take  a  cottage 
in  the  country,  where  you  can  live  comfortable  with  my 
child ;  and  I  will  allow  you  1 50/.  a  year,  to  be  continued 
to  you  while  you  live  alone  and  to  our  child  after 
your  death,  should  she  survive  you.  I  think  that 
Devonshire^  being  your  own  county,  will  be  best  for 
you,  and  if  you  like  to  go  there,  I  will  furnish  your 
cottage  for  you.  Now,  dear  Nelly^  do  think  seriously 
over  this,  and  see  if  it  is  not  the  best  for  both  of  us.  I 
will  always  be  a  friend  to  you.  Do  let  me  hear  as  soon 
as  possible  what  you  think;  and  if  you  wish  advice,  con« 
suit  Starling,  and  I  will  see  him  if  you  like." 

The  Plaintiff  Ellen  Keenan  accepted  this  offer,  and 
the  cohabitation  ceased.  The  Defendant  then  gave  in- 
structions to  Mr.  Starling,  the  solicitor  named  in  the 
letter,  to  prepare  deeds  for  carrying  the  arrangement 
into  effect.  Mr.  Starling  accordingly  prepared  two 
deeds,  by  one  of  which  the  Defendant  was  to  covenant  to 
pay  Ellen  Keenan  an  annuity  of  100/.  for  her  life,  and 
she  was  to  release  him  from  all  claims,  except  the  claims 
arising  under  the  deeds.  By  the  other  deed,  the  Defend- 
ant was  to  covenant  to  pay  50/.  a  year  for  the  benefit  of 
the  daughter,  and  if  she  survived  the  mother,  then  an 
annuity  of  150/.  a  year  for  her  life.     These  deeds  were 

approved 
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approved  on  behalf  of  Ellen  Keenan,  but  the  Defendant        1864. 
Infused  to  execute  them,  and  in  April,  1862,  discharged 
^Ir.  Starling  from  being  his  solicitor. 

In  the  following  month  the  present  bill  was  filed, 
P^ajing  that  the  Defendant  might  be  decreed  specifically 
^^  perform  the  agreement  contained  in  the  letter  of  the 
*^tliof  October,  1861,  and  that  the  deeds  already  pre- 

P^rcd,  or  such  other  deeds  as  the  Court  should  think  fit, 

*^*ght  be  executed  for  the  purpose. 

Af^ce- Chancellor  KindersUy,  before  whom  the  cause 
'^'^-s  heard,  considered  that  although  the  Plaintiff*  might 
*^^  ve  a  right  of  action,  still  the  agreement  was  of  such  a 
description  as  to  make  it  proper  to  apply  to  a  Court  of 
*^cjuity  if  a  valuable  consideration  was  shown,  inasmuch 
^3     in  every  action  for  arrears  it  would  be  necessary  to 
prove  the  consideration,  but  a  Court  of  Equity,  if  there 
"^as  no  agreement  to  execute  a  deed  but  only  an  agree- 
ttient  to  pay,  would  make  an  order  for  payment  not  only 
of    arrears  but  of  the  future  instalments  as  they  became 
flue.    As  to  consideration  his  Honor,  after  an  elaborate 
investigation  of  the  evidence,  came  to  the  conclusion 
thatnhe  Defendant  had  verbally  promised  to  marry  the 
Plaintiff*,  and  that,  at  all  events,  she  would,  in  an  action, 
"ave  a  fair  chance  of  proving  such  a  promise,  so  that  the 
release  of  all  claims  in  respect  of  the  promise  was  a 
valuable  consideration.     His  Honor  accordingly  made  a 
decree  in  the  Plaintiff''s  favor  with  costs,  directing  proper 
deeda  to  be  executed  for  securing  the  annuity  and  re- 
leasing the  Defendant  from   all   other  claims   by   the 
Plaintiff.     The  Defendant  appealed. 

^fr.  Glasse  and  Mr.  Hemings  in  support  of  the  decree. 

t^pon  the  evidence  there  was  a  promise  to  marry,  and 
^^  giving  up  the  right  of  action  arising  from  this  promise 
Vol.  ii_2.  X  D.J.S. 
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1864.  was  a  good  consideration.  After  what  bad  pasted  « 
affiliation  order  could  not  have  been  obtained  under  7  i 
8  Vict,  c.  101 ;  Smith  v.  Roche  (a).  Eren  if  there  nere 
was  a  promise  of  marriage^  there  was  a  bon&  fide  disput 
as  to  such  a  promise  haying  been  made  and  a  plausibl 
ground  for  contending  that  it  had  been  made,  and  tl 
giving  up  of  all  claim  thence  arising  is  a  valuable  coi 
sideration  and  supports  the  agreement,  though  not  e: 
pressly  mentioned  in  it;  Clifford  y.  TurreU(b).  Tl 
assistance  of  a  Court  of  Equity  is  necessary,  for  tl 
annuity  could  not  safely  be  sued  for  at  law  if  not  granti 
by  deed ;  Parher  v.  RolU  (c). 

Mr.  Baily  and  Mr.  Toulmin  for  the  Defendant 

The  evidence  does  not  establish  the  fact  that  the 
ever  was  a  promise  of  marriage,  and  the  case  of  buyii 
off  all  demand  on  the  ground  of  the  allegation  of 
promise  is  not  on  the  pleadings.  The  remedy  is  on! 
by  action  even  if  there  is  a  valuable  consideration,  d 
the  letter  contains  nothing  but  a  promise  to  pay,  i 
promise  to  grant  or  secure  an  annuity.  Parher  v.  Roi 
does  not  decide  that  an  action  will  not  lie  in  such 
case  as  the  present  if  a  valuable  consideration  can  I 
made  out.  At  all  events,  the  Plaintiff's  going  into  tl 
country  is  a  condition  precedent,  and  has  not  bee 
fulfilled. 

The  Lord  Justice  Knight  Brucb. 

If  the  letter  of  the  15th  of  October,  1861,  was  foundi 
on  valuable  consideration,  there  is  no  other  question 
the  case.     There  being  no  allegation  that  the  promi 
contained  in  that  letter  was  unfairly  obtained,  the  Plai 

ti 

(a)  6  C.  B.  (AT.  S.)  223.  (c)  14  C.  B.  691. 

(6)  1  y.  ^  C,  C.  C.  138. 
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tiff,  if  ihere  was  valuable  consideration,  is  entitled  to  the        1864. 
assistance  of  a  Court  of  Equity  to  enable  her  to  obtain       tT^''^^^ 

I  IvEBNAN 

What  was  promised.     Was  it  then-  founded  on  valuable  v. 

consideration?     In  order  to  determine  this  question,  it     "^'''''•■^• 
is  not,  in  ray  judgment,  necessary  to  enter  minutely  into 
the  point  as  to  the  comparative  degree  of  credit  due  to 
the  contradictory  statements   of  the   lady   and   of  the 
gentleman.     It  is,  upon  the  materials  before  us,  clear 
that  they  lived  together  and  had  a  child.     He  seems 
afterwards  td  have  become  tired  of  her,  and  more  de- 
sirous to  leave  her  than  she  was  to  leave  him,  as  I  believe 
is  often  the  case.     She,  during  the  communications  which 
took  place  on  the  subject  of  a  separation,  asserted  that 
»^e  had  promised  to  marry  her;  he  sometimes  denied  it ; 
sometimes  did  not ;  but  being  determined  on  a  separation, 
"c  at  last  wrote  the  letter  in  question,  and  he  must  be 
^aken  to  have  admitted  in  it  that  a  promise  of  marriage 
admitted  or  denied,  or  not  admitted  or  not  denied,  had 
^^et\  a  subject  of  discussion.     He  says  in   substance, 
*  Whether  I  promised  or  not,  let  me  hear  no  more  of  it, 
^^d  I  will  give  you  150/.  a  year," — and  the  offer  thus 
''^^de  was  accepted.     I  am  of  opinion  that  this  is  a  con- 
iract  for  value.     If  it  were  material  to  decide  whether 
^^y  promise  of  marriage  had  ever  been  made,  I  should 
*^  inclined  to  come  to  the  conclusion  that  the  Defendant, 
^'^der   gentle   pressure,   had   sometimes    made    such   a 
P'^oitiise,  though  without  any  intention  of  performing  it; 
^t  it  appears  to  me  to  be  clear,  beyond  any  reasonable 
^Qubt,  that  the  question  whether  such  a  promise  had  not 
^^^n  made  was  the  subject  of  discussion,  and  that  there 
^^^s  reasonable  ground  for  thinking  that  the  fact  of  such 
^  promise  could  be  proved.     I  agree,  therefore,  in  the 
conclusion  of  the  Vice-Chancellor. 

The  Lord  Justice  Turner  concurred. 


X  2  Some 
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Some  discussion  then  took  place  as  to  whether  t 
decree  should  direct  payment  of  the  annuity  or  the  e: 
cution  of  a  deed  to  secure  it.     Counsel  for  the  Defen^ 
preferring  the  latter  form,  the  execution  of  a  deed 
ordered. 


AVELINE  V.  MKLHUISH. 

'July  6. 

Before  The    ri^HIS  was  an  appeal  by  the  Defendant  John  MelhuU^ 
Jo8T*cE8  ^'*^™  *  decree  of  the  Master  of  the  Rolls  charging 

A  trustee  hold-  him  with  a  breach  of  trust  in  having  applied  certain 

ing  afund  m     dividends  for  the  maintenance  of  the  Plaintiff  during  her 
trust  tor  three  ^      ^  ^  " 

children  al-       minority  instead  of  accumulating  them  for  her  benefiL 
lowed  their 
father  to  re- 
ceive the  in- 
come of  their 
shares  during 


A  testatrix,  who  died  in  1823,  bequeathed  a  fund  of 
3,600/.  Bank  Annuities  to  trustees  upon  trust  to    pay 


minorki^r  *^*  the  dividends  to  Mrs.  Aceline  (the  mother  of  the  Plain- 
considering 
him  to  be  un- 
able to  main- 
tain them. 
Two  of  the 
children 
attained 
twenty-one  in 
the  father's 
lifetime,  and 
received  their 
shares  of  the 
capital.    The 
father  died 
bequeathing 
his  property  to 

the  three  children  equallvi  nnd  appointing  the  trustee  his  executor.  The  youngest 
child  attained  twenty-one  soun  after  his  death,  and  within  a  few  weeks  received  her 
share  of  the  capital  of  the  trust  fund,  and  signed  a  receipt  expressing  her  approbation 
of  the  mode  in  which  the  income  had  been  applied  during  her  minority.  About  hair 
a  year  afterwards  she  and  her  two  sisters  received  their  shares  of  the  father's  estate  and 
gave  a  release  by  deed  to  the  trustees.  After  this  she  filed  a  bill  to  charge  the  trustees 
with  the  dividends  accrued  on  her  share  of  the  trust  fund  during  her  minority : — 
Held,  that  after  having,  with  a  knowledge  of  the  facts,  leceived  from  the  trustee  her 
share  of  her  father's  estate,  which  was  primarily  liable  to  the  claim,  and  given  him  m^ 
release,  she  could  not  maintai.i  the  claim  against  him. 


tiff)  for  her  life,  and  after  her  death  the  trustees  were 
to  stand  possessed  of  the  fund  .and  its  subsequent 
income  in  trust  for  all  the  children  of  Mrs.  Aveline  who 
should  attain  twenty-one,  or  die  under  that  age  leaving 
issue,  share  and  share  alike.  The  testatrix  directed 
that  the  income  of  each  child's  presumptive  share,  after 
the  death  of  Mrs.  Aveline  until  such  share  became  trans- 
ferable, should  be  accumulated  and  go  with  the  capital. 

Mrs. 
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Mrs.  Aveline  died  in  JauBy  1841,  leaving  her  husband 

surviving,  and  three  daughters,  of  whom   the  Plaintiff 

«vas  the  youngest,  having  been  born  only  a  few  days 

I^efore  her  mother's  death.      In    1846   the   Defendant 

-Jificlhuish  became  the  sole  surviving  trustee. 

In  February,  1847,  Melhuish  transferred  the  trust 
^'und,  which  then  consisted  of  4,121/.  \2s.  6d.  Bank 
-^^^nnuities,  into  the  joint  names  of  Mr.  Aveline  (the 
i"B  usband)  and  himself.  He  did  so  under  the  impression 
^K^at  Mr.  Aveline  had  been  duly  appointed  a  trustee, 
si^^^liich,  however,  did  not  appear  to  have  been  the  case. 

¥*rom  the  time  of  this  transfer,  the  dividends  on  the 
^-,1  21/.  were  received  by  Mr.  Aveline^  and  expended  in 
^  ^n^  maintenance  of  himself  and  his  three  children  until 
ti^B^^  eldest  attained  twenty-one,  in  March,  1853,  when 
■c^  T^^-third  of  the  fund  was  transferred  to  her.  On  the 
^^Oth  of  January,  1857,  the  second  daughter  having 
^^^ trained  twenty-one,  another  one-third  of  the  fund  was 
"^  «*«.Ti8ferred  to  her.     The  dividends  of  the  remaining  one- 

^^ii-d  were  received  by  the   father  until  his  death,  in 

-^>*n£ary,  1862. 

^Ir.  Aveline,  by  his  will,  left  his  property  in  equal 
^■"^^.res  to  his  three  daughters,  and  appointed  the  De- 
^^*^dant  Melhuish  his  executor. 

On  the  17th  of  June,  1862,  the  Plaintiff  attained  the 
^6e  of  twenty-one  years. 

On  the  Ist  otJuly,  1862,  the  remaining  one-third  of 
^ti^  4,121/.  Stock  was  transferred  into  the  Plaintiff's 
^^ine,and  she  signed  the  following  acknowledgment : — 

•*  I  hereby  acknowledge  to  have  had  transferred  this 
^^y  into  my  name  the  sum  of  1,373/.  lis.  6d.  £3  per 

Cent. 
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AyfiLIME 

V. 

MsLHUIfH. 


Cent.  Reduced  Annuities,  being  my  portion  or  one- 
third  part  of  the  sum  of  4,121/.  I2s.  6d.  hitherto  stand* 
ing  in  the  names  of  P.  W.  Aveline  and  J.  Melhuiah, 
jun.,  as  trustees  under  the  will  of  my  godmother  Ann 
Placknett;  the  interest  or  dividends  arising  from  the 
said  sura  of  1,373/.  175.  6rf.  having  been,  during  my 
minority,  received  by  my  father  the  said  P.  W.  Aveline 
to  the  time  of  his  decease,  and  lastly  by  the  said 
«/.  MelhuUh,  and  applied  for  my  maintenance  and  educa- 
tion. And  I  subscribe  my  name  to  this  memorandum  in 
discharge  of  all  further  claims  on  the  estate  of  the  said 
P.  W.  Aveline  and  J.  Melhuiah,  jun.,  in  respect  of  this 
my  said  portion  of  1,373/.  17^.  6d,  Reduced  Annuities.*' 


After  this,  Melhuish,  as  executor  of  Mr.  Aveline, 
divided  between  the  Plaintiff  and  her  sisters  the  re- 
siduary estate  of  Mr.  Aveline,  except  a  sum  of  7002.  £S 
per  Cents.,  which  was  retained  to  answer  an  annuity; 
and  on  the  19th  of  December,  1862,  they  executed  and 
gave  to  him  a  release  by  deed  discharging  bim  from  all 
liabilities  as  executor. 


Kfj 


In  March,  1863,  the  Plaintiff  put  forward  the  claim. 
that  the  dividends  on  her  share  ought  to  have  been 
accumulated;  and  in  June,  1863,  filed  her  bill  praying 
that  the  Defendant  Melhuish  might  be  decreed  to  make 
good  the  amount  of  Stock  which  would  have  been  pro- 
duced by  accumulating  the  income  of  her  share  of  the 
3,600/.  Stock ;  and  that  if  the  memorandum  of  the  Ist 
July,  1862,  amounted  to  a  release,  it  might  be  set  aside, 
except  as  to  its  effect  as  a  receipt  for  the  1,373/.  lls.Sd,, 
which  the  Plaintiff  admitted  that  she  had  received. 


8    I 
.V2 


The  Defendant  Melhuish,  by  his  answer^  stated  that 
Mr.  Aveline  was  not  of  ability  to  maintain  Kia  children, 
for  that  for  9ome  time  before  bis  death  his  incoi^^  was 
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barely   100/.      The   Defendant  submitted   that,  under        1864. 

these  circumstances, the  dividends  were  properly  applied 

/or  maintenance,  notwithstanding  the  trust  for  accumula- 

C^on.     He  alao  relied  on  the  memorandum  of  the  1st  of 

mJ^Mily,  1862,  the  receipt  by  the  PlaintiflF  of  her  share  of  her 

tTa^  ther's  estate,  and  the  release  of  the  19th  of  December ^ 

M  SG2. 

IThe  Master  of  the  Rolls  held  that  the  memorandum 
c^:C^  the  1st  July,  1862,  was  no  defence  to  the  suit,  the 
E^  la.intiff  not  having  had  sufficient  advice  when  she 
^  S  .^ned  it,  and  that  MelhuUh  was  liable  to  make  good 
^^"^^  fund  which  would  have  been  produced  by  accu- 
"^-»  «  dilating  so  much  of  the  income  of  the  PlaintifTs  share 
^•^  lie  could  not  show  to  have  been  properly  expended  in 
■"^^^BT-  maintenance;  and  with  this  view. his  Honor  directed 
^^-^^  inquiry  as  to  the  father's  ability  to  maintain  his 
^^^^ildren.     The  Defendant  Melhuish  appealed. 

ISLr.  Southgaie  and  Mr.  Bedwell  in  support  of  the 
^^  ^^ree. 

^Alr.  Selwyn  and  Mr.  Karslahe  for  the  Appellant. 

The  Plaintiff  settled  the  accounts  of  her  father's  estate 
^^  i  %.h  the  executor  and  released  him  from  all  demands  in 
^^^^Tpect  of  it.  If  the  dividends  were  properly  applied  for 
intenance,  the  Plaintiff  has  no  claim  in  respect  of 
ra;  if  they  were  not  properly  applied,  the  father's 
^^%ate  is,  as  between  it  and  Melhuish,  primarily  liable, 
^•■^d  the  release  of  that  estate  takes  away  the  secondary 
^■^.ViUty. 

RacKhamv.  8iddall{a)\  Greenwood  v.  Wakeford(fi), 
•^•^d  Hope  V.  Liddel  (c),  were  referred  to. 

Mr. 

<a)  16  Sim.  297;  I  M.  ^  G.  (6)  I  Beav,  576. 

7.  (c)  21  Beav.  183. 
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Mr.  Southgate  in  reply. 

The  Plaintiff  could  not  know  that  the  release  wou 
afiect  this  claim,  and  there  is  no  allegation  that  si 
knew  the  law  that  the  income  of  a  child's  fortune  is  » 
applicable  for  maintenance,  except  when  the  father 
not  of  ability  to  maintain  her. 


The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion,  that  the  acknowledgment  of  the  j 
o{  July,  186^,  and  the  deed  of  release  of  the  19th  • 
December,  1862,  render  it  incumbent  on  the  Court  C 
dismiss  the  bill  at  once. 


The  Lord  Justice  Turner. 

The  Plaintiff's  case  rests  entirely  on  the  direction  to 
accumulate  the  dividends.  The  Defendant  Mr.  Melhuish^ 
in  1846,  became  the  sole  surviving  trustee.  The  Plaintifl 
was  then  an  infant,  and  her  father  assumed  the  charactei 
of  trustee.  Mr.  Melhuish,  treating  him  as  having  the 
character  which  he  had  thus  assumed,  transferred  th< 
trust  fund  into  the  joint  names  of  himself  and  the  father 
From  that  time  the  dividends,  instead  of  being  accu 
mulated,  were  received  by  the  father  and  applied  by  bin 
for  the  maintenance  of  the  children.  If  he  was  not  o 
ability  to  maintain  his  children,  the  dividends  were  pra 
perly  applied  for  their  maintenance,  notwithstanding  thi 
trust  for  accumulation,  for  the  gift  over,  having,  in  thi 
events  which  have  happened,  become  incapable  of  taking 
effect,  does  not  appear  to  me  to  affect  the  case.  In  thij 
state  of  circumstances,  if  there  had  been  nothing  more  ii 
the  case,  I  apprdiend  that  it  would  have  been  of  course 
to  direct  an  inquiry  as  to  the  father's  ability  to  maintaii 
his  children  ;  but  in  this  case,  as  it  comes  before  us,  then 
are  two  points  to  be  considered,  first,  what  is  the  result 
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of  the  evidence  as  to  the  father's  ability  to  maintain 
his  children;  and,  secondly,  what  is  the  effect  of  the 
Plaintiff's  conduct  after  attaining  twenty-one.  The 
Defendant,  by  his  answer,  states  that  the  father  was  not 
of  ability  to  maintain  his  children  without  the  dividends 
of  this  fund,  for  that  his  income  apart  from  those  divi- 
dends was  barely  100/.,  and  he  adds,  that  the  Plaintiff 
kne^r  all  along  that  the  dividends  were  so  applied. 
Upon  the  facts  appearing  in  the.  answer,  I  think  that  the 
father,  during  some  time  at  least,  was  not  of  ability  to 
maintain  his  children,  though  I  think  that  further  evi- 
dence would  be  necessary  before  we  could,  on  that 
ground  alone,  dispose  of  the  case  without  directing  an 
inquiry. 


1864. 

AVBLINE 

V, 

MfiLHUIfH. 


Now  as  to  the  Plaintiff's  conduct :  what  are  the  cir- 
cumstances?    She  attained  her  majority  on  the  17th  of 
^^ne,  1862.     On  the  1st  o{July  her  share  of  the  capital 
'^nd  was  transferred  into  her  name,  and  she  signed  this 
■^dnorandura. — [His  Lordship  read  the  memorandum.] 
The  objection  to  that  memorandum  being  taken  as  an 
^ffeetual  release  is,  that  it  was  signed  by  the  Plaintiff 
^^thin  a  fortnight  after  her  attaining  twenty-one;  and  for 
^nat  reason  I  do  not  think  that  it  can  be  relied  upon  as 
^'^y  thing  more  than  evidence  that  the  young  lady  knew 
^'^^t  had  been  done.     Now  if  the  dividends  had  been 
**^I>roperly  applied,  the  father's  estate  was  liable  to  make 
^^*ii  good,  for  he  had  assumed  the  office  of  trustee ;  and 
*^ot    only  so,  but,  as  between  himself  and  his  co-trustee, 
*^^  '^^as  the  person  primarily  liable  for  them.    Then  more 
^■^«tn  six  months  after  attaining  twenty-one  the  young 
^^3^  receives  her  share  of  her  father's  estate,  and  exe- 
^utes  a  release  by  which  she  discharges  the  executor 
^^rxi  all  claims  and  demands  in  respect  of  her  father's 
Estate.     By  this  she  materially  altered  the  position  of 
"^  trustee,  for  had  her  claim  in  respect  of  the  dividends 

been 
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AYE1.1NI 

Melhpish, 


been  brought  forward  earlier,  the  trustee  could  have  ex- 
ercised his  right  of  retaining  out  of  the  father's  estate 
whatever  might  be  found  due.  By  her  conduct  she  has 
precluded  him  from  this  remedy,  and  having,  with  a  fult 
knowledge  of  the  facts,  received  from  him  her  share  of 
her  father's  estate,  and  released  him,  she  cannot  now 
maintain  this  claim  against  him.  It  has  been  argued 
that  she  did  not  know  her  rights ;  but  the  deed  of  release 
operated  as  a  discharge,  and  this  bill  does  not  impeach 
it.  The  bill  must  be  dismissed,  and,  if  my  learned 
Brother  agrees,  with  costs. 


JONES  V.  JONES. 

nnHIS  was  an  appeal  motion  by  the  Official  Manager 
of  the  British  Provident  Life  and  Fire  Assurance 


July  27. 

Befort  The 
Lords  Jus- 
tices. 

The  Official 
Manager  of  a 
company  made 
an  application 
in  a  suit  at- 
tached to 
another  branch  500  shares  in  the  company 

The  applica-     ^'^^  Chief  Clerk  of  Vice-Chancellor 
tion  was  re- 
fused with 
costs,  and  the 
order  refusing 
it  contained  a 
declaration 
that  the  costs 
of  the  Official 

Managerought  June^  1364,  Vice-Chancellor  iSTinrfersZey,  in  whose  Court 
not  to  be  paid      ,  .    ,.  «    »  ,    .  .    , 

outof  the  estate  "^e  wmdmg-up  of  the  company  was  being  carried  on, 

of  the  com-       made  an  order  giving  the  Official  Manager  leave  to  take 

that  there  was  SUch 

no  jurisdiction 

to  make  such  a  declaration,  and  that  it  must  be  struck  out,  the  question  whether  these 
costs  ought  to  be  allowed  out  of  the  estate  of  the  company  being  for  the  decision  of 
the  Judge  to  whose  Court  the  winding-up  was  attached. 


Company, 

The  suit  was  a  suit  by  residuary  legatees  to  administer 
the  estate  of  a  Mr.  Jones^  who  had  been  the  holder  of 

On  the  1 1th  of  May,  1864, 
Stuart  made  bis 
general  certificate,  not  taking  any  notice  of  a  claim  made 
by  the  Official  Manager  against  the  estate  in  respect  of 
Mr.  Jones*  liability  as  shareholder  to  a  call  made  under 
the  winding-up.  On  the  10th  of  June,  1864,  an  order 
was  made  on  further  consideration.     On  the   16th   of 
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such  proceedings  as  he  might  be  advised  to  stay  the       1864. 
distrihution  of  Jcmw*' estate.    The  Official  Manager  ac-»       j" 
cordingly  made  an  application  to  Vice-Chancellor  Stuart  t^ 

in  the  cause  for  the  purpose  of  having  the  claim  re-con^         *^*^' 
sidered^  and  of  staying  the  drawing  up  of  the  order  on 
further  consideration  till  the  point  had  been  decided* 
Vice-Chancellor   Stuart  reftised   the    application   with 
costs^  and  added  to  his  order  a  declaration  that  the  costs 
ought  not  to  be  allowed  out  of  the  estate  of  the  company. 
i'he    object  of  the  present  motion  was  to  strike  out  this 
^^claration,  the  Vice-Chancellor  Kindersley  having  ex- 
P'"essed  an  opinion,  that  while  it  was  in  force  he  could 
^ot      allow   the    Official   Manager   these   costs    in    the 
^'i*icling-up. 

I%dr.  Bacon  and  Mr.  Karslake,  for  the  appeal  motion, 
'^^►V'ing  opened  the  case,  were  stopped  by  the  Court,  who 
^^^*ll«d  upon  the  counsel  to  the  parties  in  the  cause  upon 
^r*^  question  whether  the  Vice-iChancellor  Stuart  had 
l^>*isdiction  to  make  the  declaration. 

IMv.  MaUns  and  Mr,  C.  C.  Russell,  for  the  executors 
^^**     ^r.  JoneSf  and  Mr.  Greene  and  Mr.  George  Lake 
•^^^^.sseU,  for  the  Plaintiffs,  contended  that  it  was  com- 
¥*^  ti^ent  to  tbe  Vice-Chancellor  Stuart  to  make  a  decla- 
^^^ion  expressir^  his  judgment  on  the  impropriety  pf 
l^^o«€edhag8  taken  before  him.    They  urged  that  it  was 
^**^"K^a60iiable  that  the  executors  of  Mr.  Jones,  in  their 
^^"^racter  of  contributories,  should  have   to  contribute 
^'^^'^'''ards  costs  incurred  in  a  proceeding  which  had  been 
^^^^5ded  to  have  been  improperly  taken  against  them- 
selves. 


The  Lord  Justice  Knight  Bruce. 

-**^  this  case  a  judicial  declaration  of  opinion  has  been 

pronounced 
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pronounced  by  one  of  the  learned  Vice-Chancellors  as 
to  a  matter  not  within  his  jurisdiction,  but  within  the 
jurisdiction  of  another  of  the  Vice-Chancellors.  As- 
suming the  declaration  to  be  right  upon  the  merits,  I 
think  that  there  was  no  jurisdiction  to  pronounce  it,  and 
that  it  ought,  therefore,  to  be  discharged.  I  do  not 
express  any  opinion  as  to  the  merits  of  the  question  to 
be  decided  by  the  Vice-Chancellor  KindersUy. 

The  Lord  Justice  Turner, 

If  the  expression  of  opinion  in  the  declaration  now 
before  us  was  extra-judicial,  it  ought  not  to  have  been 
embodied  in  the  order;  if  it  was  judicial,  I  think  that 
there  was  no  jurisdiction  to  make  such  a  declaration.  If 
the  estate  of  Mr.  Jones  is  injured  by  reason  of  the  costs 
in  question  being  paid  out  of  the  estate  of  the  company, 
the  Vice-Chancellor  to  whose  Court  the  winding-up  is 
attached  can  make  such  order  as  will  meet  the  justice 
of  the  case.  I  think  that  the  Vice-Chancellor  Stuari 
had  no  jurisdiction  to  give  any  judicial  opinion  as  to  the 
mode  in  which  costs  ought  to  be  dealt  with  in  the  course 
of  the  winding-up,  and  that  the  remedy  of  Mr.  Jones* 
estate  as  to  these  costs,  if  improperly  incurred  by  the 
Official  Manager,  is  under  the  winding-up.  Without 
giving  any  opinion  on  the  merits,  which  are  to  be  dealt 
with  by  the  Vice-Chancellor  iSTinrfer^Zcy,  I  amof  opinioa 
that  the  declaration  in  question  ought  to  be  struck  out  of 
the  order. 
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SMITH  t;.  WHITMORE. 

'T^HIS  was  an  appeal  by  the  Plaintiff  from  a  decision     Before  The 

of  Vice-Chancellor  WoocHa),  who  had  dismissed        tices. 
^he    bill.  May  30,  31. 

July  28. 

On  the  23rd  of  June,  1856,  the  Plaintiff  and  the  mission  to  ar- 

^^fJendant  Bainbrigge,  who  had  for  a  few  months  carried  l>»Jration  con- 

""   ousiness  in  partnership  as  brewers  and  mahsters  in  provision  for 

•^'■^c^ia,  entered  into  an  agreement  for  dissolution  of  the  *"^g  "fc^urt 

P^>"tiiership.     The  concern  was  accordingly  wound  up  in  an  award  was 

T\  1        made  in  June, 

December,  igjg,  fi„ai„g' 

(a)  1  He..  4  3/.  576.  froTs'^oV. 

^  In  Dtcember, 

h5^'  JF.  brought  an  action  on  the  award,  to  which  S.  pleaded  nul  tiel  agard,  and 
induced  in  support  of  the  plea  evidence  that  the  arbitrators  had  made  their  award 
^pcording  to  the  opinion  of  a  third  party,  and  not  their  own.  A  verdict  was  found  for 
i:*  t-be  Defendant  at  law,  leiive  being  reserved  to  W,  to  move  to  have  it  entered  for 
^"^•^  In  June,  1860,  the  Court  of  Exchequer  discharged  a  rule  nisi  which  had  been 
?^^«iBed  for  that  purpose,  but  in  December,  1861,  the  Court  of  Exchequer  Chamber 
^^^rsed  this  decision  on  the  ground  that  the  above  defence  was  not  available  by  way 
^Pl«»a.  In  March,  1862,  S.  filed  l.is  bill  to  set  aside  the  award  and  to  be  relieved 
"^^^Ust  the  judgment.  Vice-Chancellor  Mood  held,  that  as  the  submission  did  not 
^•»t^in  any  agreement  that  it  might  be  made  a  rule  of  Court,  and  as  it  never  had 
?f  ^*^  made  a  rule  of  Court,  the  Court  had  jurisdiction ;  that  if  the  matter  had  been 
%  ^^^  the  award  must  have  been  set  aside,  and  the  Court  had  still  jurisdiction  to  do  so, 
^/'^  t.bat  as  the  Plaintiff  might  have  made  the  submission  a  rule  of  Court  and  set  aside 
I  ^  ^.ward  at  law  on  the  grounds  now  urged,  but  had  allowed  the  time  for  so  doing  to 
^.^I^^  this  Court  ought  not  to  interfere,  unless  in  a  strong  case:  and  his  Honor  being 

*'*l^oscd  to  the  view  that  the  arbitrators  had,  however  irregularly,  come  to  a  correct 
^^  elusion,  dismissed  the  bill. 

-f-Jtld,  by  the  Lord  Justice  Knight  Bruce,  that  the  Plaintiff  must  by  his  course  of 

^\<iuct  be  taken  to  have  elected  to  defend  himself  against  the  award  by  defending  the 
^^Kc>n  and  to  abandon  all  other  modes  of  opposition  ;  that  he  must  therefore  abide  by 

*^    *"e«ult  of  the  action,  and  that  the  bill  had  been  properly  dismissed. 
*^  ntld,  by  the  Lord  Justice  Turner,  that  where  a  submission  to  arbitration  has  not 
^^11  made  a  rule  of  Court  and  contains  no  agreement  that  it  may  be  made  a  rule  of 
^/^*^^ti  the  jurisdiction  of  equity  to  set  aside  the  award  is  unaffected  by  the  statutes; 
«    ^t  the  Plaintiff's  conduct  m  the  present  case  had  not  been  such  as  to  debar  him  of 


w'k  "^'^^^^  ^^  resort  to  a  court  of  equity ;  that  the  Court  hndno  jurisdiction  to  inquire 
^^^l^'jer  the  award  was  right  or  wrong,  and  that  the  Pla*    "~ 
^«e  ground  of  the  invalidity  of  the  award. 


'  wrong,  and  that  the  Plaintiff  ought  to  have  bad  relief 
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1864.       December f  1856,  but  the  accounts  were  not  finally  settled. 
^"^"^^"^^      The  Defendant  Bainbrigge  afterwards  obtained  an  order 
V.  for  protection  from  the  District  Court  of  Bankruptcy  at 

Whitmorb.  Birmingham^  and  the  Defendant  Whiimore  was  ap- 
pointed Official  Assignee  to  act  in  the  matter  of  the 
petition. 

The  PhiintiflF  carried  in  a  claim  against  Bainbrigge^s 
estate,  alleging  a  balance  to  be  due  to  him.  The  De- 
fendants alleged  that  the  balance  was  on  the  other  side, 
and  ultimately  the  accounts  were  referred  to  arbitration 
by  the  following  agreement  made  in  August,  1858,  and 
sanctioned  by  the  Court  of  Bankruptcy: — 

"  In  the  Matter  of  a  private  Arrangement  of 
Mr.  Wm.  Henry  Bainbrigge^ 
"  It  is  agreed  that  the  accounts  between  Mr.  Wm. 
Henry  Bainbrigge  and  Mr.  Gilbert  Smit\%\i2\\  be  taken 
by  Mr.  John  Percival,  of  Birmingham,  and  Mr.  Samuel 
Daniell  of  the  same  place,  and  the  balance  ascertained ; 
that  neither  party  shall  be  at  liberty  to  re-open  the  ac- 
counts, and  that  any  balance  found  due  from  Mr.  Bain- 
brigge shall  be  proveable  upon  his  estate,  and  that  any 
balance  found  due  from  Mr.  Smith  shall  be  recoverable  -^K^dt: 

by  the  trustee  or  trustees  under  the  said  petition  for  a  ^^^     *■}. 

private  arrangement,    the   transactions   of   Mr.   James  -^^^s^^ 

Smith  to  be  considered  as  the  transactions  of  Mr.  Gilbert  ^  -^-s^r 

Smith,  and  in  case  of  any  disagreement  between  the  ^^kS  Ut 

above  accountants,  they  shall  have  power  to  nominate  an  m^ms^h 

umpire." 

The   arbitrators    appointed   a   Mr.    Rotton  as   their  'rmm^ir 

umpire.     He  at  first  declined,  saying  that  it  would  take  ^>-3^e 

up  too  much  of  his  time.     They  represented  to  him  that  ^-^sat 

his  services  would  not  be  much  required,  and  he  agreed  -^^  ^^ 

to  act  on  the  footing  that  he  was  to  be  consulted  on  Mrm^n 
points  arising  under  the  reference  as  to  which  the  arbi- 
trators 
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trators  felt  a  difRculty^  but  that  he  was  not  to  be  called 
upon  to  attend  the  meetings,  nor  to  hear  evidence,  nor  to 
do  more  than  advise  the  arbitrators  on  points  on  which 
they  felt  a  difficulty*  It  appeared  that  this  arrangement 
"^^As   agreed  to  by  the  Plaintiff's  solicitor. 

Several  meetings  took  place  before  the  arbitrators,  and 
they  were  attended  by  the  solicitors  for  the  parties  in  the 
Usu^l  way.  On  three  occasions  the  arbitrators  differed 
^^  opinion,  and  they  on  each  of  such  occasions  referred 
the  matters  in  question  to  Rotton  in  the  absence  of  the 
P^'>"ties.  On  one  occasion,  after  the  meetings  had  been 
dosed,  the  arbitrators  felt  a  difficuUy  upon  certain  points 
P'"^'CticalIy  involving  the  main  question  in  dispute  (the 
^-■loiyance  or  disallowance  of  a  claim  amounting  to  about 
^»OO0/.),  and  it  appeared  that  they  had  not  attempted  to 
^*^<iU8s  the  matter  between  themselves,  but  had  agreed 
^'    Once  to  be  bound  by  the  opinion  of  Rotton. 

1 1  further  appeared  that  Mr,  Morgariy  the  solicitor  for 
^*^^  Plaintiff,  had  met  one  of  the  arbitrators  in  the  street, 
^■^<1  then  and  there  told  him  that  he  {Morgan)  objected 
^^  the  matters  in  question  being  submitted  to  Rotton^ 
^*^l«ss  he  were  attended  by  the  solicitors  of  the  parties 
^'^^  had  the  points  duly  argued  before  him,  but  the  arbi- 
^*'^.^4)r8,  notwithstanding  such  objection,  went  by  them- 
^^I'V'es  before  Rotton  and  took  and  acted  upon  his 
^I>i»ion. 

C)n  the   9th  June,  1859,  the  arbitrators  made  their 

».^^ard,  finding  that  there  was  due  from  the  Plaintiff  to 

the  Defendant  Bainbrigge  or  his  assignee  the  sum  of 

^®*i     The  Defendant  Whitmorey  in  December,  1859, 

y  leave  of  the  Court  of  Bankruptcy,  brought  an  action 

^   ^he  Court  of  Exchequer  upon  this  award,  to  which 

the 
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1864. 

Smith 

V, 

Whitmore. 


the  Plaintiff  pleaded 
joined. 


nul  tiel  agard/*  and  issue  was 


This  issue  was  tried  at  the  Staffordshire  Spring 
Assizes,  1860,  before  Mr.  Baron  Bramwell,  said  a  verdict 
was  entered  for  the  Defendant  at  law,  leave  being  re- 
served to  the  Plaintiff  at  law  to  move  to  set  aside  that 
verdict,  and  instead  thereof  to  enter  a  verdict  for  himself 
for  the  sum  of  364/.  A  rule  nisi  to  enter  the  verdict  for 
the  Plaintiff  was  obtained  ;  and  on  the  5th  of  June, 
1860,  the  Plaintiff  in  equity  showedj  cause  against  the 
rule,  and,  after  argument,  the  rule  was  discharged  by  the 
Court  of  Exchequer  (a). 

The  Defendant  Whitmore  appealed  from  this  decision 
to  the  Court  of  Exchequer  Chamber ;  and  on  the  2nd 
of  December,  1861,  that  Court  reversed  the  decision  of 
the  Court  below,  and  directed  a  verdict  to  be  entered  for 
the  Plaintiff  at  law  (ft),  on  the  ground  that  the  case 
made  by  the  Defendant  at  law  was  not  available  under 
his  plea. 

On  the  7th  of  March,  1862,  the  Plaintiff  filed  his 
bill  to  set  aside  the  award  and  be  relieved  against  the 
judgment,  on  the  ground  that  the  award  was  not  really 
the  award  of  the  arbitrators,  who  had  improperly  treated 
the  opinion  of  Rotton  as  binding  on  them.  The  Vice- 
Chancellor  Wood  dismissed  the  bill,  and  the  Plaintiff 
appealed. 

Mr.  Roll,  Mr.  Hobhouscund  Mr.  Druce  for  the  Plain- 
tiff 

There  are  two  questions  to  this  case,  whether,  in  the 
circumstances,  the  jurisdiction  of  a  Court  of  Equity  to 

set 

(«)  5  U.  4-  xV.  824.  (6)  7  IL  4  N.  509. 
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set    a.side  an  award  for  misconduct  of  the  arbitrators  is 
excluded;  and  secondly,  whether  there  has  in  this  case 
been    such   misconduct  in   the   arbitrators  as  to  be  a 
sufficient  ground  for  setting  aside  the  award.    The  Vice- 
Chancellor  was  in  our  favor  on  both  points;   but  his 
Honor  came  to  the  conclusion  that  the  award  was  sub- 
stantially right,  and  mainly  on  that  ground  dismissed 
the  bill.     We  contend  that,  even  after  judgment  at  law, 
relief  may  be  had  in  equity  upon  any  ground  of  equitable 
relief   which  is  not  available  at  law.      In   a  case   not 
coming  within  the  statutory  jurisdiction,  a  Court  of  Law 
"^s  iio  power  to  set  aside  an  award,  and  a  person  who 
feels    himself  aggrieved    by   it   cannot   take   any   pro- 
ceding  for  that  purpose,  he  can  only  defend  an  action  ; 
"^d   the  present  case  shows  that  circumstances,  which 
^ould  clearly  enable  a  Court  of  Equity  to  set  aside  an 
*Ward,  cannot  be  set  up  at  law  under  a  plea  of  no  such 
*^ard ;    and  Dresser  v,  Stansjield  (a)  shows  that  they 
Cannot  be  pleaded  specially.     The  result  is,  that,  except 
\^   Cases  coming  within  the  statutory  jurisdiction,  there 
^^  Ho  defence  at  law  on  the  ground  of  misconduct  of  the 
^^bitrators.     The  judgment  may  be  set  aside  in  equity 
''    there  are  equitable   grounds   not   available   at   law; 
'y^^^rison  v.  Nettleship  (i).     Where  there  is  concurrent 
J^t'isdiction,  a  person  who  lets  a  case  go  on  to  judgment 
^^    law  cannot  afterwards  resort  to  equity,  but  he  may 
^^nie  into  equity  before  judgment.     If,  however,  there 
*^    no  concurrent  jurisdiction  at  law,  he  may  come  into 
^S^^ity  at  any  stage;  Davies  v.  Stavibank  (c}.  —  [TIie 
Lord  Justice    Knight    Bruce   here   observed,   that 
were  was  no  judgment  in  that  case,  only  a  verdict.}— 
VVe  submit  that  no  distinction  can  be  founded  on  that ; 
^he  principle  is,  that  if  there  is  concurrent  jurisdiction 

at 


(«)  U  If.  4.  w,  822. 
C')   2  A/.  ^  K.  423. 
Vol.  11^2. 


(f)  6  DeC,  M.S,  G.  679. 


1864. 

Smith 

v. 

Whitmorb. 
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at  laWy  a  party  cannot  take  his  chance  at  law^  and  com< 
into  equity  only  when  he  finds  that  the  case  has  gem 
against  him.  In  Thornton  v.  M'Kewan(a)  there  wa 
a  judgment.  Now,  as  regards  the  statutory  jurisdictioi 
under  9  &  10  WUL  3,  c.  15,  nothing  comes  within  i 
unless  there  be  an  agreement  that  the  submission  ma; 
be  made  a  rule  of  Court.  If  there  be  such  an  agree 
ment,  the  jurisdiction  of  equity  is  excluded;  Heming  y 
Swinnerton  (6) ;  and  a  Court  of  Law  has  jurisdiction  t< 
set  aside  the  award,  but  in  no  other  case.  The  Bank 
nipt  Law  Consolidation  Act  {\2  &  13  Vicl.  106,  s.  153 
gives  assignees  power  to  submit  disputes  to  arbitration 
and  sect.  154  authorizes  the  making  the  submission  i 
rule  of  Court,  but  it  contains  nothing  to  give  a  Court  o: 
Law  jurisdiction  to  set  aside  an  award  where  the  sub 
mission  has  not  been  made  a  rule  of  Court.  The  stat 
17  &  18  Vict.  c.  125,  s.  17,  provides  that  every  agree- 
ment of  reference  may  be  made  a  rule  of  Court,  anc 
excludes  the  jurisdiction  of  equity  if  it  is  made  so 
Now  this  agreement  never  was  made  a  rule  of  Court 
and  the  filing  a  bill  would  prevent  any  application  tc 
make  it  one.  The  Plaintiff  is  in  no  default,  he  coa 
sidered  that  he  need  not  apply  to  set  aside  the  award 
for  that  he  could  not  defend  himself  at  law ;  and  tb 
Court  of  Exchequer  held  that  his  view  was  right,  h 
Court  of  Common  Law  could  not  set  aside  the  awar- 
under  the  old  statute,  nor  under  the  Bankruptcy  Ac 
Then  as  to  the  Common  Law  Procedure  Act :  the 
act  only  says  that  a  submission  may  be  made  a  rule  a 
Court;  it  is  only  permissive,  and  in  the  present  cas» 
the  submission  not  having  been  made  a  rule  of  Cour* 
the  jurisdiction  of  equity  is  not  excluded.  It  was  urges 
by  the  Defendants  below,  that  this  Court  will,  S 
dealing  with  agreements  under  the  Common  Law  Pr* 

ceduc 
(a)  1  H.  Sf  If.  525.  {b)  2  PhUL  79. 
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cedl^jre  Act,  act  by  analogy  to  the  stat.  9  &  10  Will.  3,        1864. 

c     1  5.    The  Vice-Chancellor  asked  for  authority,  but       ^^^v-^^^ 

nox-ic  could  be   furnished;    it  was   only   said   that,   in  \^ 

references  under  an  order  at  Nisi  Prius,  the  Courts  of    Whitmore. 

Common  Law  have  acted  by  analogy  to  that  statute,  but 

cas^s  of  proceedings  in  a  pending  action  cannot  furnish 

any   analogy;  and  in  Rogers  v.  Dallirnore^a)  a  Court  of 

Coxximon  Law  refused  to  act  in  analogy  to  the  statute. 

Tkg^mton  V.  M^Kewan  (i)  lays  down  the  general  rule 

on    ^^hich  we  rely  as  to  interference  with  a  judgment  at 

la\^-^  in  terms  which  we  only  qualify  by  admitting  that, 

^f   t.liere  is  concurrent  jurisdiction  at  law,  the  judgment 

*t     law  is  conclusive.     There  was  here  a  delegation  of 

^^tliority  by  the  arbitrators,  which  is  clearly  sufficient 

to  s^t  aside  the  award ;  Eads  v.  Wiliiains  (c) ;  Eastern 

Counties  Railway  Company  v.  Eastern  Union  Railway 

^o^^pany(d).     The  Vice-Chancellor  appeared  to  rely 

^^    -Fether stone  v.  Cooper  {e),  and  Chuch  v.  Cremer(f), 

t>^t  the  former  case  was  within  the  stat.  9  &  10  Will.  3, 

^  1  "5,  and  the  agreement  had  been  made  a  rule  of  Court, 

^"^d  in  the  latter,  the  reference  was  under  an  order  at 

•^*si  Prius,  and   only  error  was   alleged  without  any 

^^^Jty.     The  Vice-Chancellor  went  into  the  merits,  and 

^^^»cised  a  discretion  in  refusing  to  interfere ;  but  we 

^u  Omit  that  the  case  does  not  depend  on  discretion,  but 

^^      strict  right.     At  common  law  there  was  no  remedy 

^^^    corruption  in  an  arbitrator;  Wills  v.  Maccarmick{g); 

^^  the  principle  of  equity  is,  that  no  person  shall  be 

*Owed  to  derive  a  benefit  from  the  fraud  of  another, 

'*^  there  is  no  room  for  discretion.     In  Fetherstone  v. 

^^^per  the  Court  had  a  discretion,  the  case  being  one 

^n  interlocutory  application. 


C«3)  6  Taunt.  111.  (0  9  Ves  67. 

^*)  1  i/.  4-  M.  525.  (/)  2  Phill.  477. 

^€7)  4  De  G.,  M.  4  G.  674.  (g)  2  Wits.  148. 

^«0  2  New  Hep.  538,  I.  J. 
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Whitmore 


Mr.  Amphlttt,  Mr.  Dowdeswell  and  Mr.  Prendergast 
for  the  Respondent. 

We  submit  that  the  Court  has  no  jurisdiction,  and  that 

if  it  has,  it  is  in  the  discretion  of  the  Court  whether  it 

is  to  be  exercised,  and  that,  in  the  circumstances  of  this 

case,  the  Court  will  not  exercise  it,  substantial  justice 

having  been  done.     The  Vice-Chancellor  thought  that 

there  was  jurisdiction,  and  that  the  case  was  not  within 

the  Stat.  9  &  10   Will.  3,  c.  15.     We  submit  that  it  is 

within  that  statute.     By   17  &  18   Vict.  c.  125,  s.  17, 

either  party  may  make  an  agreement  of  reference  a  rule 

of  Court.     When,  therefore,  parties  refer  to  arbitration, 

they  must  be  taken  to  have  agreed  that  either  party  may 

make  the  reference  a  rule  of  Court.     It  has  been  urged, 

that  the  stat.  9  &  10  Will.  3,  c.  15,  is  compulsory,  and 

that  the  Common  Law  Procedure  gives  an  option,  but 

the  optional  becomes  compulsory  if  either  party  chooses. 

In  Heming  v.  Swinnerton  (a),  the  case  was  considered 

to  be  within  the  statute  9  &  10  Will  3,  c.  15,  though 

the  agreement  was  only  that  at  the  instances  of  either 

party  the   reference   might  be  made  a  rule  of  Court. 

Davis  V.  Getty  (J)  supports  our  contention.     But  if  the 

case  is  not  strictly  within  9  &  10  Will.  3,  c.  15,  the 

Court   will   follow    the   analogy   of  that   statute.     The 

Courts  of  Law  act  in  analogy  to  the  statute  in  cases  not 

coming  strictly  within  it,  and  this  Court  also  will  do  so. 

The  rule  at  common  law  and  here  ought  to  be  the  same 

in  this  respect;  Hardivg  v.  Wickham(c).      There  is  no 

case  to  be  found  in  which,  where  an  agreement  might 

have  been  made  a  rule  of  Court,  this  Court  has  inter* 

fered  after  tlie  time  limited  by  the  statute.     The  act 

having   provided  a  convenient  and  summary  mode    of 

procedure,  the  Court  will  not  allow  a  bill  to  be  filed. 

There 

(a)  2  Fh.  79.  (r)  2  J.  4  H.  676. 

(6)15.4-5.111. 
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There  has  been  a  discussion  of  the  rights  at  law  and  a 
Jiadgmcnt  upon  them,  and  there  being  no  independent 
equity,  the  Court  will  not  allow  the  matter  to  be  re- 
opened.    If  a  Court  of  Law  has  concurrent  jurisdiction 

^M^d  decides,  this  Court  cannot  afterwards  give  relief; 

^mnd  here  there  was  concurrent  jurisdiction,  since  a  Court 

^:>'£'Law  can  set  aside  an  award  under  its  statutory  power 

5  ^  the  submission  is  made  a  rule  of  Court. 

Armitage  v.  Walker  {a)  was  also  referred  to. 

Mr.  Hobhouse  in  reply. 

The  case  is  not  within  the  act,  the  17th  section  ot 

^lie  Common  Law  Procedure  Act  excluding  all  notion 

^^f  the  jurisdiction  of  equity  being  ousted  until  the  agree- 

*^^ent  has  been  made  a  rule  of  Court.     As  to  the  analogy 

^>f   the  statute,  the  Court  will  not  by  analogy  apply  the 

^■iiles  of  a  summary  jurisdiction   to  a  jurisdiction   not 

seminary.     It  is  incontestable  that  a  judgment  may  be 

^^t    aside  if  there  is  an  independent  equity.     The  only 

^rguiment  urged  to  show  that  there  is  no  equity  here  is, 

*hat   the  agreement  might   have  been  made  a  rule  of 

Coiart,  but  that  comes  to  nothing  unless  it  can  be  shown 

^«at  there  was  an  obligation  to  make  it  a  rule  of  Court, 

Judgment  reserved. 


TTie  Lord  Justice  Knight  Bruce. 

The  main  question  in  this  case  is,  whether  Mr.  Gil-      July  28. 
^^i^t  Smith,  the  Plaintiff  in  equity,  can  be  relieved  in 
^^uity  against  a  judgment  at  law  obtained  against  him 
adversely  and  regularly  in  an  action  brought  against  him 

by 
(«)  2K.  4-/.  211. 
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by  Mr.  Whitmore,  one  of  the  Defendants  in  equity. 
The  original  bill  was  filed  on  the  7ih  March,  1862. 
The  action  had  been  brought  in  December,  1859,  and 
tried  at  the  Spring  Assizes  of  the  year  1860,  and  the 
ultimate  judgment  at  law  obtained  in  the  Exchequer 
Chamber  in  January,  1862.  In  the  present  instance  all 
considerations  belonging  to  cases  of  fraud  or  deceit, 
cases  of  trust  and  cases  of  accident,  are  foreign  to  the 
contest.  There  is  no  trust.  There  has  been  neither 
fraud  nor  deceit  nor  accident.  The  judgment  obtained 
in  the  Exchequer  Chamber  may  possibly  have  proceeded 
on  an  erroneous  view  of  the  state  of  the  common  law, 
though  I  do  not  say  that  it  did.  But  it  was  honestly  ob> 
tained.  There  was  no  concealment,  nor  does  Mr.  Smith 
appear  to  have  been  ignorant  of  any  material  fact  at  the 
time  when,  in  1860,  the  verdict  in  the  action  was  given. 
There  was,  I  believe,  no  application  for  a  new  trial. 
The  verdict  was  for  Mr.  Smith,  but  was  set  aside  by  the 
Court  of  Exchequer  Chamber,  and  that  Court  directed 
judgment  to  be  entered  against  him,  the  judgment  already 
mentioned,  which  seems  to  he  conclusive  at  law,  subject 
possibly  to  an  appeal  to  the  House  of  Lords.  But  there 
has  not,  I  believe,  been  such  an  appeal.  The  action  was 
brought  upon  an  award.  The  complaint  of  Mr.  Smith 
against  the  award,  and  therefore  against  the  judgment  in 
the  Exchequer  Chamber,  is,  that,  as  he  alleges,  the  arbi- 
trators acted  erroneously  in  allowing  a  third  person  to 
guide  and  direct  their  opinion,  not  merely  to  advise  thera. 
This  objection,  however,  if  well  founded,  was  available 
to  Mr.  Smith  at  law  and  in  equity  from  the  time  of 
making  the  award,  which  was  in  June,  1859,  that  is  to 
say,  he  might,  in  1859,  have  filed  a  bill  in  equity  to  set 
aside  the  award,  or  might,  in  the  same  year,  have  pro- 
ceeded at  law  for  the  same  purpose.  But  otherwise  than 
by  defending  the  action  (with  what  ultimate  success  has 
been  mentioned)  and  by  filing  this  bill  now  before  us 

(filed. 
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(fil^d,  I  repeat,  not  before  March,  1862),  Mr.  Smithy  as  I 
collect,  has  never  in  any  Court  of  Law  or  Equity  attacked 
c>»"  endeavoured  to  impeach  or  sought  relief  against  the 
^'^^sird  in  any  shape  or  form,  nor,  I  believe,  has  the  sub- 
naission  to  arbitration  been  made  a  rule  or  order  of  any 
^otirt,  and  he  must,  I  think,  for  every  present  purpose, 
*^^  t:aken  to  have  elected  to  defend  himself  against  the 
^^'''^^^d  by  defending  the  action,  and  abandoned  every 
^^•^^^r  mode  of  opposition  to  the  award.  He  has,  I  think, 
^3^  l^is  conduct  lost  his  equity,  if  he  ever  had  any,  against 
"^  action  and  against  the  award,  and,  in  my  opinion,  the 
**1    having  been  dismissed,  ought  so  to  remain. 


1864. 


The  Lord  Justice  Turner. 

I^his  is  an  appeal  from  a  decree  of  Vice-Chancellor 

*  ^     William  Page  Wood,  by  which  his  Honor  dismissed 

^ill  to  set  aside  an  award  on  which  a  judgment  against 

'^^  ^    Plaintiff  had  been  recovered  at  law,  and  my  learned 

"^^•"other  agreeing  in  the  conclusion  at  which  the  Vice- 

— '  ^^  ^ncellor  has  arrived,  the  decree  must  of  course  be 

-^^x-med  and  the  appeal  dismissed.     I  confess,  however, 

*^^^^,  after  having  considered  the  case  anxiously,  and  I 

^*-^^^  say  the  more  anxiously  from  having  felt  great  re- 

^^^^^tonce  to  disturb  this  award,  I  have  been  unable  to 

^^^**xig  my  mind  to  the  same  conclusion  as  my  learned 

*-^  ** cither  and  the  Vice-Chancellor  have  arrived  at.     The 

^^   i  <:ie-Chancellor  appears,  from  the  notes  of  his  judgment 

^^^  i  ^l  which  we  have  been  furnished,  to  have  proceeded 

X^^^rtly  upon  the  ground  that  the  Plaintiff  who  seeks  to 

^rn  jaeach  the  award  might,  as  no  doubt  he  might,  at  any 

^^^^'■^^  have  made  the  agreement  to  refer  a  rule  of  a  Court 

^^^    Common  Law,  and,  having  done  so,  have  proceeded 

^t  lave  to  set  aside  the  award  on  the  grounds  on  which  it 

^s  impeached  by  this  bill,  no  purely  equitable  ground  for 

^^^tirig  aside  the  award  being  alleged  by  the  bill,  and 

partly 


308 


CASES  IN  CHANCERY. 


1864. 


partly  upon  the  ground  that,  looking  behind  the  awan 
into  the  merits  of  the  case,  the  PlaintiflF  has  no  rea 
sonable  ground  of  complaint,  and  his  Honor  has  relies 
upon  the  cases  of  Cooper  v.  Fetherstone  (a)  and  Chuci 
V.  Cremer(b)  as  warranting  the  dismissal  of  the  bil 
upon  these  grounds.  My  learned  Brother's  opinion,  a 
I  collect,  is,  that  the  Plaintiff*  has  by  his  conduct  Ids 
any  equity  which  he  may  have  had  against  the  actioi 
and  against  the  award. 


Now,  looking  at  the  case  independently  of  authority 
it  cannot  be  denied  that  there  has  at  all  times  been  juris 
diction  in  this  Court  to  set  aside  awards,  nor,  as  I  think 
can  it  be  contended  that  the  fact  of  exclusive  jurisdictioi 
having  been  given  to  Courts  of  Law  to  set  them  aside  it 
certain  cases  and  under  certain  circumstances  can  tak< 
away  the  original  jurisdiction  of  this  Court  in  cases  ii 
which  those  powers  have  not  been  invoked ;  and,  althougl 
I  am  not  prepared  to  say  that  there  may  not  be  cases  ii 
which  the  conduct  of  parties  may  have  been  such  as  t< 
destroy  their  right  to  resort  to  the  original  jurisdiction  o 
this  Court,  I  think  that  the  question  whether  that  righ 
has  been  destroyed  or  not  must  depend  in  each  cast 
upon  its  circumstances,  and  I  do  not  think  that  in  thi 
case  there  has  been  any  such  conduct  as  would  destroy 
the  right,  for  the  Plaintiff  seems  to  me  to  have  done  n< 
more  than  this,  that  he  waited  until  it  was  attempted  t< 
enforce  the  award  against  him,  and  that  when  this  wa 
attempted  to  be  done  by  the  action  brought  against  him 
he,  under  the  advice  of  counsel,  defended  himself  by  i 
plea  framed  for  the  purpose  of  putting  in  issue  th( 
validity  of  the  award,  a  plea  which,  it  is  to  be  observed 
was  recognized  by  the  Court  of  Exchequer,  althougl 
afterwards  held  by  the  Court  of  Exchequer  Chamber  U 

hi 
(n)  9  Ves.  67.  {b)  2  PA.  477. 
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be  unavailing.  I  cannot  bring  my  mind  to  think  that  the 
P^laintiff,  by  having  adopted  this  course  of  pleading  at 
la^w,  and  by  not  having  applied  to  this  Court  until  after  v. 

this  mode  of  pleading  had  been  determined  at  law  to  be    Wditmore. 
iriofFectual,  ought  to  be  held  to  have  debarred  himself 
from  the  right  to  resort  to  this  Court  for  relief,  notwith- 
standing the  judgment  obtained  against  him  at  law. 

It  was  argued  for  the  Defendants,  that  inasmuch  as 
tlie  agreement  to  refer  might,  by  the  Bankruptcy  Act 
and  by  the  Common  Law  Procedure  Act,  have  been 
*nade  a  rule  of  Court,  the  ordinary  jurisfliction  of  this 
Court  was  excluded,  and  the  case  of  Heming  v.  Swin- 
^erton  (a)  was  referred  to  on  that  point ;  but  in  that 
case,  and  other  cases  of  that  class,  there  was  an  agree- 
ment that  the  submission  should  be  made  a  rule  of 
Court,  in  effect,  that  the  case  should  be  governed  by  the 
jurisdiction  under  the  statute;  and  I  cannot  go  the 
length  of  holding  that  the  mere  existence  of  a  power  to 
make  a  submission  a  rule  of  Court  is  tantamount  to  an 
^Si'eement  that  it  shall  be  ntade  so,  or  can  of  itself, 
independently  of  agreement,  exclude  the  ordinary  juris- 
diction of  this  Court.  To  hold  this  would,  as  it  seems 
^^  me,  be  in  effect  to  hold  that  the  ordinary  jurisdic- 
*'on  of  this  Court  to  set  aside  awards  was  altogether 
abolished. 

It  was  further  argued  for  the  Defendants,  that  this 
^*e,  not  having  been  brought  within  the  statute  of 
*^ii.  3,  by  the  agreement  to  refer  having  been^  made  a 
'^'^  of  Court,  this  Court  ought,  as  to  the  time  within 
^nich  a  bill  should  be  filed  to  impeach  the  award,  to  be 
8^*<Jed  by  analogy  to  the  rules  which  have  been  adopted 
^^   law  as  to  the  time  within  which  motions  must   be 

made 
(a)  2  Phill.  79. 
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bat  had  not  actually  been,  made  a  rule  of  Court  of  Law,        1864. 

and  the  case  seems  to  decide  no  more  than  that  the 

Court  ought  not  to  interfere  by  injunction  at  a  time 

iw^hen  the  Plaintiff  had  the  means  of  relieving  himself  at 

la^v,  if  his  case  was  well  founded.     It  certainly  does  not 

g€>  the  length  of  deciding  that  where  a  Plaintiff  has  the 

riglit  of  proceeding,  either  at  law  or  in  equity,  he  loses 

bis    right  of  proceeding  in  equity  by  not  resorting  to 

his    right  at  law.     And  as  to  Chuck  v.  Cremer  (a),  that 

also  was  a  case  of  injunction  granted  upon  interlocutory 

application;  and  I  do  not  understand  Lord  Cottenham 

to  liave  entered  into  the  merits  of  the  case  with  reference 

to  the  question  whether  the  award  was  just  or  not.     On 

ihe   contrary,  he  distinctly  disclaimed  all  jurisdiction 

over  the  question,  whether  the  arbitrator  was  right  or 

vrong  in  his  decision;  and,  as  I  understand  the  case, 

he  disposed  of  it  on  the  merits  quite  independently  of 

the  award,  and   examined  the  merits   with   that   view 

only. 

I  lliink  it  right  to  add,  that  I  have  felt  no  little 
"'fficulty  upon  the  question  whether  this  award  might 
not  ^r«ll  have  been  held  to  have  been  binding  on  the 
"iainciff,  and  this  bill  therefore  properly  dismissed, 
upon.  the  ground  that  HoUon,  although  termed  an 
umpire,  was  in  truth  no  more  than  an  adviser  of  the 
arbitrators,  and  was  agreed  by  the  parties  to  be  and  was 
80  treated  and  considered ;  but  looking  to  what  was 
said  in  the  Court  of  Exchequer,  and  to  what  has  been 
said  l>y  the  Vice-Chancellor  upon  this  point,  I  do  not 
feel  bold  enough  to  concur  in  supporting  this  decree  on 
that  ground. 

**  ^^^  the  reasons  which  I  have  given,  I  cannot  concur 

in 

(a)  2  Phill.  477. 
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in  the  dismissal  of  this  appeal ;  but  my  teamed  Brot 
agreeing  in  opinion  with  the  Vice-Chancellor  that 
bill  ought  to  be  dismissed,  of  course  the  decree  m 
stand. 


Ex  parte  HALLI DAY. 
Re  HALL  AND  JONES. 

npHIS   was  an  appeal  from  a  decision  of  Mr.  Com-^ 
raissioner  Perry ^  of  the  Court  of  Bankruptcy  o^ 
the  Liverpool  district.     The  facts  were  brought  befores* 
the  Court  in  a  special  case,  and  were  as  follows : — 

Messrs.  Hall  ^  Jones  were  brokers  at  Liverpool^  and 
on  the  17th  of  October^  1864,  they  executed  a  deed  of 
assignment  for  the  benefit  of  their  creditors,  which  was, 
on  the  10th  o^  November ^  1864,  duly  registered  under 
the  192nd  section  of  the  Bankruptcy  Act,  1861. 

On  the  11th  May,  1864,  Messrs.  Gray  5r  Walker, 
brokers  in  London,  sold,  on  behalf  of  Messrs.  Halliday, 
Fox  §c  Co.,  merchants  in  London,  to  Hall  §p  Jones  a 
cargo  of  rice,  which  was  expected  to  arrive  by  the 
Southern  Rights. 


1865. 
June  24,  27. 

Before  The 

Lord 
Chancellor 

Lord 
Westbury. 

There  can  be 
no  proof,  under 
a  deed  of  trust 
under  the 
1 92nd  section 
of  the  Bank- 
ruptcy Act, 
1861,  for 
damages  on  a 
contract,  un- 
less the  con- 
tract was 
broken  before 
the  execution 
of  the  deed, 
fl.  4-  Co. 
purchased  a 
cargo,  the 
buyers  to 
name  the  port 

of  delivery.  .  i    i      i  i  « 

On  the  arrival       The  contract  provided,   that   the   cargo  was   to   be 

dwHn^'to^^^  deliverable  over  the  ship's  side  at  any  good  and  safe 

name  the  port   port  in   the    United    Kingdom,   or  on  the   Continent 

and^icnified     between  Havre  and  Hamburg,  both  inclusive,  at  the 

their  inability    buyers'  option,  to  be  declared  to  the  sellers  on  or  before 
to  perform  the  , 

contract.    The  the 

sellers  there- 
fore named  the  port  and  sold  the  carfro  at  a  loss ;  but  before  this  was  done  H.  4r  Co. 
executed  a  deed  of  trust  under  the  192nd  section  :—Held^  that  the  contract  was  still 
subsisting  at  the  date  of  the  deed,  and  that  the  sellers  could  not  prove  for  the  loss. 
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the    ship's  arrival  at  the  port  of  call  in  the  Channel.        18G5. 
The  price  to  be  10*.  6d.  per  cwt.  if  delivered  at  London      '^-•^v-^^ 
or  Liverpool^  or  IO5.  4Jrf.  if  delivered  at  any  other  port.     Hallid'at. 
It    was  also  provided,  that  the  demurrage  incurred  by 
neglect   of  buyers   in   giving   sailing  orders   as   above 
should  be  paid  by  them.     There  was  a  clause  providing 
that  any  dispute  as  to  the  quality  of  the  rice  should  be 
settled    by   the   arbitration   of    two   sworn   brokers    in 
London:  and  it  was  finally  stipulated  that  any  dispute 
arising  on  the  contract  should  be  settled  by  arbitration  in 
^ndon  in  the  usual  manner. 

On  the  12th  October  the  Southern  Rights  arrived 
®ff  the  Coast,  and  Gray  ^  Walker  advised  Hall  ^ 
•^ones  of  the  fact,  and  received  from  them  the  following 
answer:— 

''Liverpool,  12th  October,  18G4. 
*  Dear  Sirs, — We  duly  received  your  telegram  re- 
specting the  Southern  Mights,  and  we  regret  to  inform 
y^^  that  the  buyer  is  not  able  to  meet  his  engagement 
^^'ill  declare  name  if  you  wish),  and  therefore  you 
^^^  better  act  in  the  matter  for  the  interest  of  your  own 
'^'"^ends.  "Yours  truly, 

"  Hall  jj-  Jonesr 

C^n  the  13th  of  October,  Gray  &  Walker  telegraphed 

^    -fJall  (J*  Jones  as  follows : — "  We  construe  your  letter 

^    Authority  to  sell  Southern  liigkts  at  once,  and  charge 

'^  ^^^T  estate  with  difiertiice.     Can  get  your  deed  signed." 

^^c3  by  a  subsequent  telegraph  they  informed  Hall  ^ 

^^^es  that  they  proposed  to  sell  the  cargo  at  8s.  6d. 

*^^^  cwt.     On  the  same  day  they  wrote  to  Hall  £f  Jones 

^^  following  letter : — 

"  7,  Mincing  Lane,  London, 
*•  Dear  Sirs,  "  13th  October,  1864. 

"Your  favor  to  hand  of  the   12ih. — 'Southern 

Rights: 
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1865.  Rights.*— We  refer  to  telegrams  passed  between  ui 
\^^^^^^  We  do  not  see  any  advantage  in  keeping  this  cargi 
Hallidat.  Prices  are  more  likely  to  go  under  8s.  Qd.  than  advanc 
If  we,  therefore,  can  obtain  8s.  6d.  for  Continent,  v 
think  all  parties  would  be  benefited.  If  you  disser 
please  telegraph  in  morning,  and  state  your  wishes  as 
disposal  of  cargo,  the  port  of  destination,  &c. 

"  Yours  truly, 

"  T.  Gray  ^  Walker:' 
"  If  you  send  up  your  deed  we  think  we  can  get  tl 
signature  of  Halliday  5r  Co.,  and  also  the  creditors  i 
120/.,  or  so,  on  account  of  the  Denmark:* 

Messrs.  Hall  ^  Jones^  however,  refused  to  give  ai 
authority  to  sell  the  cargo,  and  on  the  same  day,  tl 
13th  October^  wrote  from  Liverpool  as  follows  : — 

"  Dear  Sirs, — Within  we  copy  telegrams  pas» 
between  us  to-day,  and  in  confirmation  of  ours  i 
write.  In  our  present  position  we  cannot  give  ai 
authority  to  sell,  so  that  if  a  sale  be  effected  it  must  I 
entirely  at  your  own  responsibility. 

"  Yours  truly, 

"  Hall  Sr  Jones:' 

On  the  14th  October,  Gray  Sf  Walker  wrote  anoth 

letter  to  Hall  5r  Jones,  in  which  they  said,  **  We  a 

instructed  to  give  you  notice  on  behalf  of  Messrs.  Hal 

day.  Fox  ^  Co.  that  they  will  proceed  to  dispose  oft 

above  cargo,  or  will  feel  themselves  at  liberty  so  to  c 

unless  by  to-morrow  at  one  o'clock  you  give  them  soi 

definite  reply  about  port  of  destination,  &c.,  in  conf< 

mity  with  contract. 

"  Yours  truly, 

"  T.  Gray  ^  Walker:* 

"  P.S. — The  ship  is  now  on  demurrage.  We  dot 
whether  more  than  8^.  4jcf,  will  be  offered  or  is  o 

tainab 
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inable,  and  at  Liverpool  the  market  price  seems  lower 
clm^in  this  price.*' 

In  reply  to  this,  Hall  ^  Jones  reiterated  that  they 
^w^ere  in  the  hands  of  the  creditors,  and  were  not  in  a 
f3<3sition  to  give  any  authority  to  sell,  or  any  other 
istructions. 


On  the  15th  October  {Saturday),  Gray  §p  Walker 
^WM-Qie  another  letter  containing  the  following  passage  : — 
•*  Our  principals  wish  to  do  the  best  with  this  cargo, 
l>oth  as  respects  your  estate  and  all  parties  concerned, 

and  will  wait  till  Monday  before  they  take  final  steps. 

In  the  meantime  the  ship  remains  on  demurrage  at  your 

charge.** 

On  the  following  Monday  (the  17th  October),  having 
received  no  answer  from  Hall  ^  Jones,  Gray  ^  Walker 
^rote  again  as  follows : — 

**  As  you  have  failed  to  elect  a  port  of  destination  for 
^he  Soutkern  Rights  after  several  days'  notice  of  her 
^nrlval,  sellers  have  elected  one,  viz.,  the  port  of  London, 
to  which  the  vessel  has  been  directed  to  proceed.  We 
oelieve  our  market  is  higher  for  this  description  of  rice 
^han  yours." 

On  the  17th  October,  before  this  letter  was  received, 
the  deed  of  arrangement  was  executed. 

The  Southern  Rights  arrived  in  the  port  of  London  on 
^•^e  22nd  October. 

On  the  13th  November,  Gray  5r  Walker  wrote  to 
^€ill  jj*  Jones  as  follows :  "  On  the  other  side  please 

find 


£x  parte 
Hallidat 


\ 
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find  out-turn  of  the  cargo  of  rice  per  Southern  Rights. 
Will  you  kindly  name  an  arbitrator  to  assess  the  same. 
HA^rolY.  "Yours  truly, 

"  Thos.  Gray  ^  Walker r 

Hall  ^  Jones  replied,  declining  to  appoint  an  arbi- 
trator, on  the  ground  that  in  their  present  position  they 
had  no  authority  to  move  in  the  matter.  The  sellers  ac- 
cordingly appointed  two  arbitrators,  and  gave  them  the 
following  instructions : — 

"  Southern  Rights  at  Rangoon, 

"26  November,  1864. 
"  Referring  to  our  contract  for  a  cargo  of  rice  by  the 
above  ship,  as  per  our  contract  book,  herewith  we  request 
you  to  hold  an  arbitration  on  the  same,  to  decide  whether 
the  rice  is  fair  average  quality  for  the  season,  and  if  not, 
what  allowance  the  buyers  are  entitled  to  for  inferiority 
to  guarantee  ;  also  to  determine  the  prices  at  which  the 
damages  are  to  be  charged.  The  contract  was  made,  as 
you  see,  on  the  11th  of  Mag  last,  between  Messrs.  Halite 
dag  5r  Co.  and  Messrs.  Hall  Sf  Jones  of  Liverpool, 
"Yours  faithfully, 

"  Thos,  Gray  Sr  Walher:' 

On  the  16ih  November,  Hallidag  Sf"  Co.  deposited 
the  bill  of  lading  with  Messrs.  Overend,  Gurneg  ^  Co, 
as  security  for  advances  made  by  them,  and  Gray  Sf 
Walker  gave  notice  of  tliis  to  Hall  ^  Jones,  The 
following  reply  was  returned  by  the  solicitors  acting  on 
behalf  of  the  trustees  : — 

•'22nJ  November,  1864. 

"  In  reply  to  your  notice  to  Messrs.  Hall  ^  Jones  of 
the  17th  instant  on  behalf  of  Messrs.  Overend,  Gurneg 
§C  Co,,  we  are  instructed  to  inform  you  that  the  trustees 
of  Hall  ^  Jones  regret  that  they  cannot  acknowledge 

any 
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any    responsibility  on  the  contract  for  the  cargo  per  1865. 

S<n£them  Rights,        "  We  are,  gentlemen,  ^^^^-^^ 

"Yours  respectfully,  Ha^luday. 
**  J  no.  Bewley  ^Son:' 

The  cargo  was  sold  on  the  9th  December,  by  auction, 

for  10,223i  6s.  Id.,  leaving  a  deficiency  of  2,472Z.  Is.  5d. 

doe  to  Halliday  Sf  Co.,  which  they  claimed  against  the 

estate  of  Hall  §p  Jones.     Mr.  Commissioner  Perry  re- 

ftised  to  allow  the  proof,  on  the  ground  that  there  had 

t>^en  no  breach  of  the  contract  before  the  execution  of 

^he    deed  of  arrangement,  and  also  that  the  benefit  of 

the    contract  had  been   assigned  to   Messrs.  Overend, 

^^wrjiey  §p  Co.,  whereby  Halliday  Sf  Co.  were  precluded 

frona  sustaining  any  application  under  the  153rd  section 

^^    the  act.     From  this  decision  Halliday  &  Co.  ap- 

P«^a.led. 

IVjIr.  J.  C.  Mathew  (with  whom  was  Mr.  Bacon)  for 
^ho  -Appellants. 

I**irst.  The  contract  was  broken  by  the  neglect  of 
'^*  <^Z/  ^  Jones  to  name  the  port  of  discharge.  The  Ap- 
F^^'^lants  considered  the  contract  at  an  end,  for  through 
^^'^^ir  agents  they  ordered  the  ship  to  London,  which  the 
*^*^^rs  had  no  right  to  do  under  the  contract. 

Secondly.  If  not  broken,  the  contract  was  repudiated. 
-^^^11^  Jones  repudiated  it  by  their  letter  of  the  12th  Oc- 
*o&er,  and  by  their  subsequent  conduct.     Halliday  &  Co. 
^^enled  to  such  repudiation ;  and  if  they  did  not,  we 
^*^tend  that  such  assent  was  not  necessary,  for  as  the 
^^ntract  has  never  been  performed,  we  have  a  right  now 
^  elect  to  treat  the  repudiation  as  a  breach  of  the  con- 
tract ; 
Vol.  II— 2.  Z  D.J.S. 
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1865.       tract;  Hockster  v.  De  La  Tour  (a) ;  The  Damib€  RM^ 
way  Company  v.  Lewis  {b). 


Exparta 
Hauidat 


Mr.  W.  F.  Robinson  (with  whom  was  Mr.  Cohev^  for 
the  trustees  of  the  deed  of  arrangement. 

The  neglect  to  name  a  port  of  delivery  was  not  a 
breach  of  the  whole  contract,  but  only  a  ground  d 
claim  for  demurrage.  Until  the  delivery  of  the  cargo 
there  could  be  no  breach  of  the  contract  on  the  part  o1 
the  buyers,  and  at  that  time  it  was  out  of  their  power 
for  they  had  done  what  was  equivalent  to  an  act  of  bank, 
ruptcy.  There  could  be  no  repudiation  without  th* 
assent  of  the  other  party,  and  HaUiday  §f  Co.  had  al 
along  treated  the  contract  as  subsisting.  The  appoint 
ment  of  arbitrators  was  made  under  the  contract. —  [Hj 
was  stopped  by  the  Lord  Chancellor.] 

Mr.  Mathew  in  reply. 

The  nomination  6f  arbitrators  was,  in  the  ordinaa 
course  of  trade,  as  a  means  of  assessing  llie  damage 
not  under  the  contract. 

The  Lord  Chaitcellor. 

I  am  of  opinion,  that  at  the  time  of  the  executioHr 
the  deed  of  trust  the  contract  was  a  subsisting  contraB 
neither  broken  nor  renounced.  It  would  have  been  p^ 
fectly  competent  for  the  trustees  to  claim  the  benefic= 
it  and  to  accept  the  cargo  at  London.  The  contract  ^ 
not  treated  by  the  parties  as  at  an  end ;  on  the  contra 
the  sellers  constantly  sought  the  directions  of  the  bu^^ 


(a)  2  El.  *  Bl.  678.  Avery  v.  Bowden^  6  Ei.  ^ 

(6)  31  L,  J.  (C.  B.)  84,  284.  714 ;  Reid  r.  HatkiM,  4  JK/ 

See  alto  Cart  v.  The  Ambergatc  BL  979. 

Railway  Company,  17  Q.  B.  127  j 
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^9  tM  the  disposal  of  the  cargo.  At  the  time  of  ibe  exe- 
cution of  the  deed  the  contract  was  incomplete^  and  had 
not:  been  performed  by  the  vendor,  and  consequently  was 

not   one  in  respect  of  which  there  could  be  a  proof  for 

damages  until  after  the  date  of  the  deed. 


186& 

£z  parte 
Hallidat. 


Sut  as  to  the  particular  point  of  demurrage,  T  agree 

that  the  claim  for  demurrage  was  complete  at  the  time  of 

the  execution  of  the  deed  and  could  be  proved  for  under 

the  deed.     I  am  bound,  therefore,  to  confirm  the  order 

of  the  Commissioner. 


Jtt/y  1. 

Before  The 

Lord 
Chancellor 

Lord 
Westburt. 

A  bill  to  re- 


STEWART  V.  THE  GREAT  WESTERN  RAIL- 
WAY  COMPANY  and  SAUNDERS. 

^HE  bill  in  this  cause  was  filed  by  James  Stewart 

and  Isabel  his  wife,  and  stated  that  on  the  23rd 

^^  A'Ugusty  1864,  the  Plaintiffs  were  travelling  by  the 

^^fendants'  railway,  when  a  collision  took  place  between 

^"^  train  in  which  they  were  travelling  and  a  coal  train,  strain  a  De- 

«na  the  Plaintiffs  were  both  seriously  injured,  the  female  ageing  up^a 

'^^^intiff's  leg  being  broken,  and  the  Plaintiff  James  certain  plea  in 

*^«tcar/  receiving  injuries  on  his  head,  chest  and  back,  law,  on  equi- 

'^^  Defendant  Saunders  was  the  secretary  of  the  com-  table  grounds 
-j^  "^  which  tlie 

*^*^y,  and  was  made  a  party  for  the  sake  of  discovery.  Plaintiff  might 

"^^e  Plaintiffs  were  attended  by  Mr.  William  Woodward,  ^^^",2  ^^ 

*  ^Urgeon  residing  at  Worcester ,  who  was  employed  by  self  of  at  law, 

^  railway  company  to  attend  the  sufferers  by  the  col-  J.^^^  merely" 

lision,  because  it 
does  not  go 
on  to  pray 
compensation  or  any  other  consequential  relief  in  equity. 
|.A  Plaintiff  who  seeks  the  interference  of  a  court  of  equity  is  not  bound,  as  the  price 
^cb  interference,  to  bring  the  whole  matter  into  equity. 

Z2 
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1865. 

Stbwa&t 

V. 

The  Great 
Western 
Rail.  Co. 

AND 

Saum»br8. 


Hsion,  and  were  also  occasionally  visited  by  Dr.  Cooper 
the  principal  medical  officer  of  the  company,  and  Mr 
Hill,  their  local  medical  officer  at  Worcester. 

The  bill  then  stated  that  these  gentlemen  were  em 
ployed  by  the  company  as  their  agents  to  settle  with  thi 
Plaintiffs  for  the  compensation  due  to  them  for  theii 
injuries  on  the  best  possible  terms,  and  that  they  had 
with  that  object,  made  false  representations  to  the  Plain 
tiffs  that  those  injuries  were  much  more  slight  than  wft 
really  the  case,  and  in  particular  that  Mr.  Woadwart 
had  assured  them  that  Dr.  Cooper  did  not  think  thi 
Plaintiff  Isabel  Stewart's  leg  was  really  broken. 

The  bill  stated  that,  deceived  by  these  representation! 
and  being  much  pressed  by  these  gentlemen,  and  parti 
cularly  by  Mr.  Woodward,  the  Plaintiffs  had  consentec 
to  accept  15/.  as  compensation  for  their  injuries,  and  ha( 
signed  a  receipt  in  full  discharge  of  all  claims,  whici 
Mr.  Woodward  had  prepared,  and  which  he  tendered  U 
them  without  reading  it  to  them  or  giving  them  an  op* 
portunity  of  reading  it  for  themselves. 

The  Plaintiff  James  Stewart,  afterwards  finding  tha 
their  injuries  were  really  serious,  brought  an  action  oi 
the  24th  February,  1865,  in  the  Court  of  Queen's  Bend 
against  the  company,  claiming  200/.  damages  for  injurie 
received  by  himself  and  1,500/.  for  injuries  received  b; 
his  wife. 

To  this  action  the  Defendants  pleaded  not  guilty,  an< 
also  that  the  Plaintiff  had  accepted  15/.  in  full  satis 
faction  and  discharge  of  all  the  causes  of  action. 


The  Plaintiffs  then  filed  the  present  bill,  praying  tha 
it  might  be  declared  tliat  the  receipt  might  stand  as 

receip 


I 
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i'eccipt  only  for  the  sum  of  15/.,  and  that  the  Defendants,       1865, 
the  company,  might  be  restrained  from  relying  on  their      ^^^"^^"^ 

second  plea,  and  from  in  any  manner  setting  up  the  pay-  «. 

ment  of  the  15/.,  or  the  receipt  given  by  the  Plaintiff  '^^^j.^erm* 

J'cofjkti  Stewartf  as  a  satisfaction  and  discharge  of  the     Rail.  Co. 

daiaiages  claimed  by  him.  SAUN^LsRa. 

*To  this  bill  the  Defendants  demurred  for  want  of 
equity.  Vice-Chancellor  Kindersley  overruled  the  de- 
>3Eiurrer,  and  the  Defendants  appealed  from  this  decision. 

Mr.  Glassej  Mr.  O,  L.  Russell  and  Mr.  Henry  James 
C^f  the  Common  Law  bar)  for  the  Defendants. 

The   Plaintiffs   pray  for  no   compensation,  nor  any 

^^ther  consequential  relief  in  equity;   they  merely  ask 

*<>i-  relief  which  they  might  have  obtained  equally  well 

^t  law,  by  filing  a  replication  of  fraud  to  the  Defendants' 

^^oond  plea.     If  the  statements  in  the  bill  are  true,  the 

^^ompany  have  taken  the  benefit  of  the  fraudulent  act 

^^^  their  agent,  and  would  be  liable  for  it  in  their  cor- 

X^orate  capacity  at  law  as  well  as  in  equity;  Collins  v. 

-^^iantem  {a) ;   Eastern  Counties  Railway  Company  v. 

--^^^room  (6). 

Mr.  Baily,  Mr.  Wickens  and  Mr.  Garth,  for  the 
*^laintiff8,  were  not  called  on. 

The  LoBD  Chancellob. 

I  should  have  had  very  little  difficulty  in  coming  to 

^l^c  conclusion  that  the  company,  by  taking  the  benefit 

^f  the  contract  and  adopting  the  act  of  their  agent,  must 

^e  held  to  have  done  so  subject  to  the  consequences  of 

^ny  fraudulent  conduct  on  his  part.     But  I  have  here  a 

bill 
(«)  2  Wilt.  341.  (6)  6  Exch.  314. 
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Stewart 

V. 

Tbb  Great 
Western 
Rail.  Co. 

AND 

Saunderb. 


bill  asking  relief  on  an  old  and  well  ascertained  groum 
of  equitable  jurisdiction,  and  I  am  asked  to  refrain  firon 
exercising  that  jurisdiction  because  t\\e  Plaintift'  praye 
is  limited  to  asking  that  the  Defendants  may  be  re 
strained  from  setting  up  a  document,  which  the  Plaiatifi 
assert  to  be  fraudulent.  It  is  said  that  tlie  prayer  woul 
have  been  right  if  it  had  gone  on  to  pray  for  compensi 
tion,  but  I  think  there  is  no  reason  for  the  Plaiotifl 
extending  their  claim  to  this.  On  the  contrary,  I  thin' 
such  a  course  would  have  been  an  inconvenient  cour» 
The  Court  would  probably  have  sent  the  question  < 
compensation  to  be  tried  by  a  jury  at  law.  The  prayc 
was,  therefore,  properly  confined  to  such  relief  as  th 
Court  could  not  refuse  without  repudiating  its  ow 
jurisdiction,  and  the  bill  would  have  been  wrong  if 
had  extended  to  ask  relief  which  probably  this  Cohi 
would  have  refused  to  grant. 


Nor  can  I  refuse  to  assist  the  Plaintiffs  because  ihe 
decline  to  transfer  to  this  Court  the  whole  of  the  matte 
which  may  be  more  conveniently  entertained  at  comme 
law.  An  instrument  has  been  improperly  obtained 
the  Plaintiffs  are  entitled  to  have  the  power  to  use 
taken  out  of  the  Defendants'  hands,  and  they  are  not  t 
be  called  on  to  submit  the  whole  case  to  this  Court  t 
the  price  of  its  interference.  This  Court  has  the  jurl: 
diction,  and  I  hold  that  it  is  bound  to  use  it.  On  thes 
grounds,  without  giving  any  opinion  on  the  merits  of  tl 
Plaintiffs'  case,  I  shall  overrule  the  demurrer  and  disroi 
the  appeal  with  costs. 
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1866. 


JOPP  V.  WOOD. 
SMITH  V.  JOPP. 

T  a  bond  dated  the  19th  January ^  1816,  made  on 

the  marriage  of  John  Smith  and  Eleanor  Gale^  a 

^iiYii  of  lOyOOOZ.  was  secured  to  trustees  upon  trust  to 

:^a3^  the  income  to  John  Smith  for  his  life,  and  after  his  „ 

;^  By  a  mamage 

^esith   to  JEleanor   Gale,  and  the   bond  proceeded  a3  settlement  a 

E<>1  lows  •  —  ^""^  ''" 

*' And  from  and  iromedUtely  after  the  decease  o{John  ^^J^lyl'^fl^^ 
^Smmitk    and  JEleanor   Oale  upon    trust  that  the   said  parents  to 
^jrustees^  &c.,  do  and  shall  transfer,  assign  and  make  tralUhechil- 


Jtttyll,13. 

Before  The 

Lord 
Chancellor 

Lord 
Cranworth 


the  said  sum  of  10,000/.  sterling  to  and  between  or  dren  equally; 
^VDong  all  and  every  the  child  and  children  of  the  body  minors  to  be 

«>F  John  Smith  on  the  body  of  Eleanor  Gale  begotten,  pa»d,  trans- 
,^^ .  ^  5  >  ferred,  &c  at 

'Xis,  her  or  tbeir  respective  executors,  administrators  or  their  age  of 

si^ssigns,  equally  to  be  divided  between  them  the  said  yea^^^^J^t^ 
<^liildren^  if  more  than  one,  share  and  share  alike,  and  maintenance 


if 


but  one,  then  to  such  only  child,  the  share  or  shares  ||)„gf  ^*d"" 


of  such  of  the  said  children  as  shall  be  a  son  or  sons,  if  ^*>«>"e  was  a 

.  .   ^  ,        ,  -  gift  over  if 

iiEiinors  or  mfants  under  the  age  of  twenty-one  years  at  there  should 

^lie  decease  of  the  survivor  of  them  John  Smith  and  ^®  "?-*^l**^*^» 

__^  or  "  if  they 

-^^ieanor  Gale,  to  be   paid,  transferred,  assigned   and  should  all 

«nade  over  to  him  or  them  respectively  at  his  or  their  age  ^^fo^^iJey  * 

^r  respective  ages  of  twenty-one  years,  and  the  share  or  became  en- 

sbares  of  the  said  children  as  shall  be  a  daughter  or  respective 

^^^hters,  if  minors  or  infants  under  the  age  of  twenty-  »f;aye«  •"— , 
g%^  ,       ,  ^    ,  .  n    ,  r  ,      HcW,  that  the 

*^«  years  at  the  decease  of  the  survivor  of  them  John  shares  of  the 

^^ith  and  Eleanor  Gale,  to  be  paid,  transferred,  assigned  ^^j^drYirth*^ 

and  and  that  the 
-  shares  of  two 

^^H«in,  who  died  in  their  infancy  in  the  lifetime  of  their  parentSi  passed  to  their 
■^J^nal  representatives. 
^A^  petition  of  appeal  by  some  of  several  co-Plaintifi  against  the  others  of  them  was 
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and  made  over  to  her  or  them  respectively  at  her  or  their 
age  or  respective  ages  of  twenty-one  years,  or  on  the 
day  or  days  of  her  or  their  marriage  or  respective 
marriages,  which  shall  first  happen  after  the  decease  of 
the  survivor  of  them  John  Smith  and  Eleanor  Gale. 

"  And  upon  further  trust  to  pay  and  apply  from  and 
after  the  decease  of  the  survivors  of  them  John  Smith 
and  Eleanor  Gale,  the  interest  and  produce  of  the  several 
and  respective  shares  of  the  said  several  and  respective 
sons  and  daughters  which  shall  happen  to  be  minors  or 
infants  under  twenty-one  years  of  age,  or  unmarried  as 
aforesaid,  at  such  the  decease  of  the  survivor  of  them 
John  Smith  and  Eleanor  Gale  to  and  for  the  respective 
maintenance  and  education  and  support  of  the  said 
several  and  respective  sons  and  daughters  until  they 
shall  severally  and  respectively  attain  their  said  several 
and  respective  ages  of  twenty-one  years  or  be  married,'* 

"  And  in  case  John  Smith  shall  have  no  child  o^ 
children  on  the  body  of  Eleanor  Gale  by  him  begotten 
or  having  any  such  cl  ild  or  children  and  all  of  them  shim  . 
happen  to  die  before  they  become  entitled  to  their  respecti'm 
shares  or  portions  of  and  in  the  trust  moneys  and  pr^^ 
mises,  upon  trust  that  the  trustees  do  and  shall  from  a^cr 
immediately  after  the  decease  o{  Eleanor  Gale  pay  a^^ 
dispose  of  the  10,000Z.  unto  such  person  as  John  Sm-^ 
by  any  deed  or  by  his  last  will  shall  direct  or  appoL  m 
and  in  default  of  such  direction  or  appointment,  for  ^:' 
executors  or  administrators  of  John  Smith** 

Eleanor  Smith  died  in  18S5,  and  John  Smith  in  I&SE 

There  were  six  children  of  the  marriage,  four  survi'%r^ 
(heir  parents  and  attained  twenty-one,  and  two,  JElea^ 
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and  Mungo,  died  in  early  infancy  in  the  lifetime  of  their 
parents. 

The  original  bill  was  filed  in  1 860  by  the  four  sur- 
viving children  and  those  claiming  under  them  against 
the  sole  surviving  trustee  of  the  fund  for  a  declaration 
of  the  rights  of  the  parties. 

The  cause  was  heard  before  the  Master  of  the  Rolls 
on  the  24ih  March,  1860,  when  his  Honor  decided 
that  the  interests  of  all  the  children  vested  at  their 
lirth,  and  that  the  shares  of  the  two  deceased  children, 
Eleanor  and  Mungo,  should  be  paid  to  their  personal 
representatives  (a). 

It  was  at  that  time  considered  that  the  domicil  of 
John  Smith  the  father,  and  consequently  of  his  two 
infant  children,  was  Anglo-Indian,  and  accordingly  their 
shares  were  transferred  to  Elizabeth  Smith,  the  personal 
representative  of  their  father,  who  had  obtained  letters 
of  administration  to  their  estates. 

Subsequently,  however,  by  an  order  of  the  Master  of 
the  Rolls,  dated  the  5th  May,  1863  (&),  it  was  declared 
that  at  the  dates  of  their  respective  deaths,  the  domicil 
of  Eleanor  and  Mungo  Smith  was  Scotch,  under  the  law 
of  which  country  their  collateral  relations,  and  not  their 
father,  were  their  next  of  kin.  Consequently  the  letters 
of  administration  to  Elizabeth  Smith  were  revoked,  and 
fresh  letters  were  granted  to  Margaret  Jopp,  as  the 
sister  of  the  deceased  children ;  and  their  shares  wer^ 
accordingly  transferred  to  her. 

In  consequence  of  this  change  in  the  relation  of  the 

parties 

(«)  28  Beav.52.  (6)  Re-heard,  Dec.  2, 1864;  13  W.R.  222, 
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186S»  parties  to  each  other,  it  became  the  interest  of  some  of 
the  Plaintiffs  to  dispute  the  decision  of  the  Master  of  the 
Rolls  as  to  the  construction  of  the  bond  which  had  been 
previously  acquiesced  in;  and  a  supplemental  bill  was 
accordingly  filed  by  such  of  the  Plaintiffs  in  the  original 
bill  as  were  interested  in  advocating  the  claims  of  the 
four  children  who  attained  twenty-one  against  their  C0«- 
Plaintiffsy  praying  that  a  fresh  distribution  might  be 
made  of  the  funds  paid  to  Margaret  Joppj  and  that  the 
rights  of  all  parties  might  be  declared ;  and  at  the  same 
time  they  presented  a  petition  of  rehearing  of  the  decnee 
in  the  original  bill.  The  supplemental  bill  and  the 
petition  of  rehearing  came  on  together  before  the  I«ord 
Chancellor. 

Mr.  Giffard  and  Mr.  A.,  Hanson  for  tlie  Plaintiffiu 

This  being  a  settlement,  many  of  the  authorities 
which  relate  to  wills  are  inapplicable.  The  question 
turns  upon  the  meaning  of  the  word  "  entitled,**  which 
is  equivalent  to  attaining  a  vested  interest.  There  are 
three  periods  to  which,  grammatically,  it  may  apply. 
First,  to  the  births  of  the  children ;  secondly,  to  their 
attaining  twenty-one;  thirdly,  to  their  surviving  their 
parents.  It  cannot  be  the  first  period,  because  it  would 
be  inconsistent  with  the  gift  over  in  case  they  should 
*'  happen  to  die"  before  they  become  entitled.  The  only 
reasonable  construction  is,  that  the  period  of  vesting  was 
their  attaining  twenty-one. 

Any  other  construction  leads  to  the  hardship,  that  if 
all  the  children  died  in  the  lifetime  of  their  parents  they 
would  be  disinherited  although  they  might  have  left 
issue. 

They    cited    Teynham    v.     Webb  (a) ;     Hubert     v. 

Parsons; 

(«)  2  Vet.  198. 
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I^€xrsam  (a) ;    Mostyn    v.    Mostyn  (J) ;     Chevaux    v.        1865. 
A^iMlaJne{c) ;  Mair  v.  Quilter  (rf) ;  Daniel  v.  Go««e<  {e) ; 
Schenck  v.  ZegrA  (/). 

Mr.  J^.  Cutler  (with  whom  was  Mn  Selwyn)  for  the 
Defendants. 

If  the  shares  were  not  vested  at  the  birth  of  the 
children,  the  clause  postponing  payment  till  the  age  of 
twenty-one  would  have  been  differently  expressed.  The 
interests  of  the  children  are  called  "  shares,"  not  "  pre- 
suoiptrve  shares."  The  word  ''entitled"  means  here 
entitled  to  possession  or  payment."  The  word 
vested**  has  been  sometimes  held  to  refer  to  the 
actual  payment,  and  "entitled**  is  not  so  strong  a  word; 
^^  -Baxter's  Trusts  {g).  He  also  cited  Blythe  v.  Gran- 
^^c  <A) ;  Whatford  v.  Moore  (i) ;  Farrer  v.  Barker  (k) ; 
'^Aey  V.  Barnes  (i) ;  Woodcock  v.  Duke  of  Dorset  (m) ; 
^^-^^an  on  Wills  (n). 

lie  also  objected  to  the  appeal  as  being  irregular,  on 
the  ^ound  that  one  Plaintiff  could  not  appeal  from  a 
^^Cf^e  against  his  co-Plaintiff (o). 

^9x.  Hetnson  in  reply. 

^A7ith  respect  to  the  objection  to  the  form  of  the 
I^l^^al,  such  an  appeal  was  allowed  in  Colvin  v.  Hart'- 
^''  (/?).     If  there  is  any  irregularity,  it  is  set  right  by 
^^   supplemental  bill, 

[Tke 

<Q)  2  Vci.  261.  (0  3  Afy.  *  CV.  270. 

(6)  1  Coll,  161.  (k)  9  Hare,  737. 

ie)  18  Sim.  71.  (0  3  Mer.  335. 

W)  2  Y.  Sf  C.  C.  C.  465.  (w)  3  B.  4-  C.  669. 

(f )  19  Beav.  478.  (n)  VoL  2,  p.  662  {2nd  edit.) 
(/)  9  Vet.  299.  (o)  See  Cholmondeley  v.  Clin- 

(g)  10  Jur.  {N.  S.)  487.  ton,  Turn.  4"  Ruts.  107,  115. 
(*)  13  Sim.  190*  {p)  5  CI,  *  F^n,  484, 
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ITAe  hoKT)  Chancellor^  at  the  conclusion  of  the 
argument,  said  that  he  was  of  opinion  that  the  appeal 
was  correct  in  point  of  form.] 


The  Lord  Chancellor. 

Jufy  13.  The  short  question  in  this  case  arises  on  the  con- 

struction of  a  clause  in  a  settlement  made  on  the  mar- 
riage of  John  Smith  and  Eleanor  Gale,  dated  the  19th 
of  January,  1816.  After  giving  life  interests  to  the 
parents,  the  settlement  proceeds  as  follows : — [His  Lord- 
ship read  the  clause  as  given  above.] 

What  happened  was  this:  There  were  six  children, 
two  died  in  early  infancy,  and  the  other  four  all  attained 
the  age  of  twenty-one  years,  and  survived  their  parents. 
The  present  question  arises  in  the  distribution  of  the 
trust  fund,  what  is  to  be  done  with  the  shares  of  the  two 
children  who  died  under  twenty-one  ? 

If  the  sentence  had  ended  with  its  first  member,  there 
could  be  no  doubt  that  every  child  at  its  birth  obtained 
a  vested  interest,  liable  to  be  divested  pro  tanto  on  the 
birth  of  other  children ;  but  the  argument  is,  that  this 
obvious  construction  is  modified  by  the  gift  over. 

According  to  the  original  clause,  every  child  at  its 
birth  became  entitled  to  what  should  eventually  be  its 
proportionate  share.  But  there  is  a  gift  over  in  case  of 
the  death  of  all  the  children  before  they  should  become 
entitled  to  their  respective  shares.  This,  it  was  argued, 
shows  that  it  could  not  have  been  intended  to  confer  any 
indefeasible  interest  on  a  child  at  its  birth — for  how 
could  a  child  die  before  it  should  become  entitled,  if  it 

became 


JOFF 

V. 
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became  absolutely  entitled  at  the  moment  of  its  birth  ? 
The   whole  case  depends  on  oilr  putting  a  proper  inter- 
pretation on   the  word  "entitled."     That  word  may, 
without  any  violence  to  language,  mean  entitled  in  in-        Wood, 
terest,  or  entitled  in  possession,  that  is,  entitled  to  pay- 
nient.    The  Master  of  the  Rolls  considered  the  latter  to 
be,    in  this  case,  the  proper  construction,  and  I  concur 
with  him  in  the  view  he  has  taken. 

Tlie  Appellants  argued  that  this  construction  might 

lead   to  great  hardship.      All  the  children  might  live, 

nraarx-y,  and  have  families,  and  tlien  if  they  should  all  die 

^n  the  lifetime  of  their  father  the  fund  would  be  at  his 

disposal,  and  might  go  over  to  strangers.     That  certainly 

'*  so.    But  the  argument  proves  no  more  than  that  the 

^^ttlcment  was   inartificially  framed.     Perhaps   it  was 

thought  that  the  difficulty  was  sufficiently  met  by  giving 

ttie    father,  in  the  case  contemplated,  a  disposing  power 

^'"ich  would  enable  him  to  correct  the  defect  in  the 

^^^^Icment     But  be  that  as  it  may,  I  cannot  adopt  the 

'"^a^oning  of  the  Appellants,  by  which  they  would  fix 

^•"t^ifrarily  on  the  majority  of  every  child  as  the  time  at 

^^hi^lj  Its  share  was  to  vest.     There  is  nothing  on  the 

^^^  of  the  deed  pointing  to  such  a  construction,  and 

^^^  supposing  that  we  should  thereby  be  able  to  solve 

■    c3ifficulties,  we  should  be  doing  so  by  making  a  new, 

Jl^^    not  by  construing  the   existing,   settlement.     On 

-^^^^e  short  grounds,  I  concur  with  the  Master  of  the 

TlTie  appeal  must  be  dismissed  with  costs. 
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LEIGH  r.  LLOYD. 

"DY  an  indenture  dated  the  18th  October,  1847, 
"^  Earl  of  Momington  demised  to  John  Wood  im3 
cottages  at  Woodford,  in  Essex,  for  a  term  of  ninety-rm  i 
years  from  the  29th  September^  1847,  at  a  yearly  ren^ 
23/. 


le 
ne 
ne 
of 


July  20,21, 
25. 

Before  The 

Lord 
ChanctUor 

Lord 

Cranworth. 

A  member  of 
•  building  so- 
ciety received 
an  advance 
from  tbe 
funds  of  tbe 
society  and 
deposited  tbe 
lease  of  bis 
land  witb  tbe 
trustees  as 
security  for 
repayment,  at 

ri^iHgln  ""^  ^"^  *^  ^^^  ^^y^  ^^^'  ^^^  deposited  the  lease  w^ith 
agreement  to  the  trustees  of  the  society,  and  at  the  same  thne  sig"*^^" 
execute  a  .^  «=r 

mortgage.  He  the  following  memorandum : — 

ecuted  a  mort-  "  I»  John  Wood,  of  &c.,  one  of  the  members  of  *  »^® 
Second  Walthamstow  Building  Society,  in  consideraC-^^^^ 
of  200Z.  advanced  to  me  out  of  the  funds  of  the  alF^"^^ 


At  that  time  John  Wood  was  a  member  of  the  8ec€^  ^d 
Walthamstow  Building  Society  SLtid  the  owner  of  a  shiai-^ 
therein  No.  58.  Under  the  rules  of  the  society  he  y^^s 
entitled  to  an  advance  of  200/.,  and  he  accordingly 
applied  for  the  advance  of  that  sum  on  the  securitjr  ^^ 
his  lease. 


gsge  to  tbe 
trustees  con- 
taining a 
power  of  sale, 
under  wbicb 
tbe  trustees 
sold  tbe  pro- 


to 


society  on  an  appropriation  made  on  the  share  No. 

do  hereby  deposit  with  the  trustees  of  the  said  soci  ^ 
TCrty forrhcre-  ^^®  deeds  of  the  lease  of  certain  property  belonging 
mainder  of  tbe  the  Earl  of  Mornington,  and  situate  at  the  back  of  *-  ^ 
term  to  tbe         ^      ,     ^  i  .  i       j.  -t^r     »-#.     >  n  ^r"*^ 

Defendants.      Costle  Inn,  in  the  parish  of  Woodford,  as  a  coUat^*  ^ 

Previously, 
bowever,  to 
tbe  execution 

of  tbe  mort-  ^  -^^9, 

gage  tbe  mortgagor  assigned  tbe  premises,  "  subject  to  tbe  mortgage  to  tbe  boil^  ^^3 
society,"  to  the  Defendants  for  valuable  consideration,  wbo  tbereby  liecame  posse^-^^^ 
of  tbe  legal  estate.  ^e 

Held,  tbat  tbe  Defendants  must  be  taken  to  bave  bad  notice  that  tbe  mortg^^^ty 
would  contain  a  power  of  sale,  and  tbey  were  declared  to  be  trustees  of  tbe  prop^^^ 
for  tbe  Plaintifi: 


security,  and  I  do  hereby  engage  to  execute  a  mortg^ 

d^ 


,^d 
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deo^  to  the  said  society  for  the  aboye  amount  when 
called  upon  by  the  committee  and  trustees  so  to  do. 
'^  Signed  this  1st  day  of  May,  184d. 

""John  Woodr 

"Xhe  sum  of  SOOf*  was  adyanced  to  Wood  by  instal* 
mentSy  50/.  being  paid  on  the  ^nd  June,  1849,  and  the 
rest  by  three  instalments  of  50Z.  each  on  the  12th  June, 
the  SOth  July,  and  the  26th  September,  1849. 

Sy  an  indenture  dated  the  SInd  June,  1849,  made 

beti^een  John  Wood  of  the  first  part,  Richard  Bailey 

the  elder  of  the  second  part,  and  the  Defendants  Henry 

3ykcmas  Lloyd  and  Richard  Batley  the  younger  of  the 

thiird  part,  in  consideration  of  the  sum  of  50/.  previously 

lerat.  by  iJ.  Bailey  the  elder  to  Wood,  and  of  the  further 

®^oa  of  100/.  paid  to  Wood  on  the  execution  of  the  deed, 

""^ood  assigned  all  the  premises  comprised  in  the  inden- 

^^■"^  of  lease  to  the  Defendants  for  the  residue  of  the 

*^^iai,  upon  trust  for  Wood  during  his  life,  and  after  his 

^^«^th  for  Hannah  the  wife  of  R,  Batley  the  elder,  and 

^**^^tr  the  death  of  the  survivor  upon  certain  trusts  for  the 

*^^*^efit  of  the  children  of  R.  Bailey  the  elder  and  his 

*3rbe  assignment  was  made  expressly  '^  subject  to  a 
^^"tain  mortgage  of  the  said  leasehold  premises  by  the 
^""^^  •/!  Wood  to  the  Walthamsiow  Building  Society  for 

^l^^^uring  the  sum  of  2O0L  and  interest,  but  with  all 
^^lefit  of  the  proviso  for  redemption  contained  in  the 

^^'^'^>rtgage  deed  thereof." 

On  the   20th  July,  1849,  Wood  demised   the  nine 

^^  Stages  to  the  trustees  of  the  society  for  a  term  of 

^^Mty-seven  years  from  the  24th  June,  1847,  subject  to 

^     inroyiso  for  redemption  on  payment  by  Wood  to  the 

society 
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society  of  the  200/.  advanced  to  him,  by  quarterly  ins^i-s&I- 
ments^  and  on  his  otherwise  complying  with  the  mle^  €>f 
the  society.  The  deed  contained  a  proviso  that  if  ^^lie 
mortgagor  should  make  default  in  any  of  these  p^^;y- 
mentSy  or  should  not  otherwise  fulfil  his  obligations  Co 
the  society,  the  trustees  might,  without  his  further  c^zi^n- 
sent,  sell  the  mortgaged  premises,  with  all  usual  powe 


The  deed  was  in  the  form  usually  adopted  by  ^:I:ie 
building  society ;  but  there  was  nothing  in  the  rule^  of 
the  society  requiring  the  mortgage  deeds  on  which  ttme^ir 
funds  were  advanced  to  contain  a  power  of  sale. 

It  did  not  appear  that  at  the  time  of  the  executiora  ^f 
the  mortgage  the  trustees  of  the  society  had  any  norf^^ 
of  the  assignment  of  the  2nd  June^  1849. 

On  the  25th  March,  1856,  Wood  having  made  defa"^' 
in  payment  of  his  instalments,  the  trustees,  in  exercise  ^^ 
their  power  of  sale,  sold  the  premises  to  the  Plair»*^i" 
Nathaniel  William  Leigh  for  240/.,  and  conveyed  tX^^ 
same  to  him  by  an  indenture  dated  the  18lh  Majfy  lS-£5^> 
for  all  the  residue  of  the  term  of  ninety-seven  ye"^-^^ 
created  by  the  mortgage  deed. 

In  December,  1863,  the  Defendants,  having  the  le^^ 
title   under   the  assignment    of  the  2nd  June,   \%^4e^^ 
brought  an  action  of  ejectment  against  the  Plaintiff;  m^^^ 
the  present  bill  was  filed  praying  that  the  action  mi^*^ 
be  restrained,  and  that  the  Defendants  might  be  declar'^ 
trustees  of  the  term  for  the    Plaintiff,  and  might    l^^ 
decreed  to  convey  the  same  to  him. 

On  the  20th  Aipril,  1865,  the  Master  of  the  RoH^^ 
before  whom  the  cause  was  heard,  granted  the  reli^-* 

pray^^ 


f 
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prayed  by  the  bill,  and  from  this  decree  the  Defendants        1865. 
appealed. 

The  Plaintiff  disputed  the  payment  of  the  considera- 
t»oa  for  the  deed  of  the  2nd  June,  1849,  under  which 
^he  Defendants  claimed,  contending  that  it  was  a  volun- 

^^y  settlement,  but  the  decision  of  the  case  did  not  turn 

^'Pon  that  point. 

^Ir.  Southgate  and  Mr.  Marten  for  the  Plaintiff. 

xhe  Defendants  took  expressly  subject  to  the  mort- 
;^e  to  the  building  society.     They  had  notice  of  the 
^Jx)sil,  and  consequently  of  the  memorandum  which 
^^^iompanied  it.    A  mortgage  necessarily  implies  a  power 
'*      sale ;  Russell  v.  Plaice  (ja) ;  Bridges  v.  Longman  (6) ; 
^^tthews  V.  Goodday  (c). 

J^r.  Selwyn  and  Mr.  G.  L.  Russell  for  the  Defendants. 

^'^e  admit  that  the  Defendants  took  subject  to  a  charge 
^»*  200/.,  but  not  to  a  mortgage  with  a  power  of  sale. 
\%e  charge  is  called  a  mortgage  in  the  deed  of  assign- 
^nt,  but  it  was  merely  a  memorandum  of  deposit,  and 
^>^re  was  nothing  in  the  rules  of  the  building  society  to 
S  i  Are  them  notice  that  a  mortgage  with  a  power  of  sale 
^►^oiild  be  executed. 

Ji.  mortgage  does  not  in  itself  imply  a  power  of  sale. 

K  F    it  did,  the  48ih  section  of  the  15  &  16  Vict.  c.  86, 

S^i^ving  power  to  the  Court  to  sell  mortgaged  property, 

"^^ould  have  been  unnecessary;    Samble  v.  Wilson  {d)\ 

Jk£'owe  V.  Perry  (e) ;  Underwood  v.  Joyce  (/  ) ;  Clarke  v. 

Royal 

(o)  18  Beav.  21.  (d)  5  N.  R.  395. 

W  24  Beav.  27.  (e)  1  Jur.  {N.  S.)  126. 

W    10  IT.  R.  148.  (/)  7  Jur.  (N.  S.)  566. 

Vol.  II— 2.  A  A  D.j.s. 
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1866.        Royal    Panopticon  (a) ;    London    Monetary    Advance 
\^^  Company  v.  Brown  (6) ;  Seton  on  Decrees  (c). 


Lloyd, 


Mr.  Marten,  in  reply,  referred  to  Newmans.  Selfe(d); 
Foster  v.  Harvey  {e). 

The  Lord  Chancellor  reserved  judgment 


Juljf  25.  The  Lord  Chancellor,  afler  stating  the  facts  of 

the  case  as  mentioned  above,  proceeded  as  follows : — 

It  is  not  alleged  by  the  Defendants  that  Wood  con- 
cealed from  them  or  from  Batley  the  existence  of  a 
mortgage  to  the  building  society  for  200/.,  but  they  say 
that  there  was  nothing  to  point  out  to  them  that  there 
was  any  power  of  sale  in  the  mortgage ;  so  that  they  had 
no  notice  of  what  is,  in  fact,  the  foundation  of  the 
Plaintiff's  title.  They,  therefore,  insist  on  their  legal 
right  under  an  assignment  prior  to  the  deed  of  the  20th 
July,  1849,  which  created  the  power  of  sale.  I  cannot, 
however,  think  that  this  is  a  claim  to  which  the  Court 
can  listen.  They  had  distinct  notice  of  a  mortgage  to 
the  building  society,  and  that  must  be  taken  to  mean 
notice  of  the  very  agreement  which  was  signed  by  Wood 
when  he  deposited  the  deeds  on  the  1st  May,  1840. 
This,  indeed,  was  not  disputed,  but  the  contention  at  the 
bar  was,  that  though  by  that  agreement  Wood  engaged 
to  execute  a  mortgage  when  called  on  to  do  so,  such  an 
agreement  did  not  necessarily  imply  an  agreement  to 
execute  a  mortgage  with  a  power  of  sale.  Be  it  so.  . 
But  it  certainly  did  not  import  that  he  would  not  give  a  «j 

power  -^ 

(fl)  4  Drew.  26.  (d)  33  Beav.  522. 

(6)  13  W.  R.  490.  (e)  12  W.  R.  92. 

(c)  Page  449  {3rd  edit.) 
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power  of  sale.     It  left  the  terms  of  the  mortgage  to  be        1865. 

settled  between  the  parties  as  they  might  deem  right. 

-*  *    the  Defendants  chose  to  proceed  with  their  purchase 

^'^^thout  first  ascertaining  what  were  the  terms  of  the 

^Mortgage  contemplated  by  the  Plaintiff,  they  must  be 

*^otancl  by  those  terms  when  arranged. 

The  Defendants  have  no  one  to  blame  in  this  affair 

but   themselves.     It  appears  by  Wood's  receipts  that  the 

-^CKDi  was  advanced  to  him  by  four  instalments  of  50/. 

^acli ;  the  first  not  having  been  made  till  the  2nd  June^ 

184€),  the  very  day  on  which  the  assignment  was  made 

to    the  Defendants.     If,  therefore,  they  had  taken  the 

ordinary  precaution  of  communicating  with  the  society 

before  the  purchase  was  completed   they  would  have 

learned  the  exact  truth.     The  society  would  have  been 

able  to  state  to  them  the  exact  nature  of  the  mortgage 

they  were  about  to  require,  and  might  have  refused  to 

make  any  advances  unless  on  a  mortgage  with  a  powej 

of   sale  prior  to   any   assignment   to   the    Defendants. 

Instead  of  this,  with  full  knowledge  that  there  was  a 

mortgage  subsisting  against  them,  they  chose  to  take  an 

assignment  without  ascertaining  the  particulars  of  it,  and 

^y   the  terms  and  consequences  of  that  mortgage  they 

must  be  bound. 

I  think  the  decree  of  the  Master  of  the  Rolls  was 
perfectly  right,  and  that  this  appeal  must  be  dismissed 
^*th  costs. 


A  Ag 
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June  23,  24.  COVENTRY  V.  CHICHESTER. 

Aug.  3. 

Before  The  rpHIS  was  an  appeal  by  the  Defendant  Lady  Carolina 
^''tI'ceI''*"  ^^^^y  Chichester  from  part  of  an  order  of  Vice- 

A  father,  on  Chancellor  Wood,  who  had  held  that  she  could  not  take 

themamageof  j^  moiety  bequeathed  to  her  by  her  father's  will  in  his 
his  daughter  j        -i  j  r^r\rk» 

C.  C,  cove-      residuary  estate  without  deducting  therefrom   10,000/., 

lO^OMMhree   ^^^^^  ^®  ^^^  secured  by  a  covenant  contained  in  her 

months  after      marriage  settlement  (a), 

demand  to 

trustees,  to  be  i*.,  niAn  ii 

held  upon  trust       Henry  Bevan,  the  father  of  tlie  Appellant,  had  two 

\}int"fives^of  ^^"o^^^^***   ^^^'y*    ^'^^    Appellant    and    Louisa   Harriet. 

the  husband  Louisa  in  the  year   1828  married   Mr.  Paul^  and  no 

pay  200/.  settlement  was  ever  made  upon  her  by  her  father, 
a-year  to  the 

wife  as  pin  *  j^  i844  the  Appellant  was  married  to  Lord  John 
money  and  the  ^*  , 

residue  of  the  Chichester^ 

income  to  the  {a)  2  Hem,  4*  M.  149. 

husband,  and 

after  the  death  of  either  the  whole  income  to  the  survivor  for  life,  and  after  the  death 
of  the  survivor  upon  the  usual  trusts  of  a  marriage  settlement  for  children  and  issue. 
The  father  also  covenanted  to  pay  interest  till  the  principal  was  paid.  By  his  will  he 
gave  his  residuary  estate  to  trustees  in  trust  to  convert  it  into  money,  pay  thereout  his 
debts  and  legacies,  and  stand  po*<scssed  of  the  residue  as  to  one  moiety  npon  trust  to 
pay  the  income  to  his  daughter  C  C.  for  life  for  her  separate  use,  and  after  her  death, 
then,  if  she  died  in  her  husband's  lifetime,  upon  trust  for  such  persons  other  than  her 
husband  as  she  should  by  will  appoint,  but  if  she  survived  him,  for  such  persons  as  she 
should  by  deed  or  will  appoint,  and  in  default  of  appointment  upon  precisely  similar 
trusts  for  his  daughter  L.  P.,  with  an  ultimate  limitation,  in  default  of  appointment,  to 
his  nephew  C  K  ;  and  as  to  the  other  moiety  upon  precisely  similar  trusts,  except 
that  the  dispositions  in  favour  of  L.  P.  preceded  those  in  favour  of  C.  C.  The  10,000/. 
was  not  paid  by  the  testator  in  his  lifetime: — Htld,  by  the  Lord  Justice  Knifiht  Bmce, 
affirming  the  decision  of  V ice-Chancellor  Wood^  dissentiente  the  Lord  Justice  Turner, 
that  the  10,000/.  payable  under  the  settlement  must  be  deducted  from  C.C/v  moiety 
of  the  residue. 

Heldf  by  the  Lord  Justice  Turner,  that  the  entire  dissimilarity  of  the  trusts  of  the 
settlement  and  will,  and  the  directions  in  the  will  for  payment  of  debts  before  the 
division  of  the  residue  into  moieties,  were  sufKcient  to  outweigh  the  leaning  of  the 
Court  against  double  portions,  and  that  the  10,000/.  ought  to  be  paid  out  of  the  whole 
residue,  and  not  out  of  C.  C.'s  moiety  :  and  query,  whether  the  first  ground  alone 
would  not  be  sufficient. 
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Chichester y  and  an  ante- nuptial  settlement  was  executed,        186+, 

which  was  made  between  Lord  John  Chichester  of  the     ^ 

Coventry 

first  part,  the  Appellant  of  the  second  part,  the  testator  v. 

Mr.  Bivan  of  the  third  part,  and  trustees  of  the  fourth    C«^<^" ester. 
part,  by  which  the  testator  covenanted  with  the  trustees, 
that  if  the  marriage  should  be  solemnized,  the  testator, 
bis  heirs,  executors  or  administrators  would  pay  to  the 
trustees  the  sum  of  10,000/.  within  three  calendar  months 
next  after  demand  of  payment  should  be  made  by  notice 
in  Writing  to  be  given  by  them  to  the  testator,  his  exe- 
cutors or  administrators,  and  would  in  the  meantime, 
until  payment  of  the  principal  sum,  pay  to  the  trustees 
interest  for  the  same  at  the  rate  of  {M.  per  cent,  per 
^nnuro,  computed  from  the  day  of  the  date  of  the  settle- 
"^ent,  by  half-yearly  payments.     Trusts  were  declared 
^f  the  10,000/.  to  the  following  effect :  that  the  trustees 
should,  during  the  joint  lives  of  the  husband  and  wife, 
P^y  200/.,  part  of  the  income,  to  the  wife  as  pin-money, 
*nd  the  residue  to  the  husband,  and  after  the  decease  of 
Either,  pay  the  whole  income  to  the  survivor  for  life,  and 
after  the  decease  of  the  survivor,  should  hold  the  fund 
^^  trust  for  the  issue  of  the  marriage  as  the  husband  and 
'^^le  or  the  survivor  should  appoint,  and  in  default  of 
*I^pointment,  for  such  children  as  should  attain  twenty- 
^^e    or  marry,  and  in  default  of  children  attaining  a 
^^sted  interest,  for  the  wife  if  she  survived,  but  if  she 
■^d  in  her  husband*s  lifetime,  then  as  she  should  ap- 
*^^int  by  will,  and  in  default  of  appointment,  in  trust  for 
^^  persons  who  would  have  been  entitled  as  her  next  of 
*^  if  she  had  died  possessed  thereof  intestate  and  wilh- 
^^^  having  been  married. 

The  testator  by  his  will  dated  the  3rd  of  December, 

^S9^  after  making  various  specific  and  pecuniary  devises 

^^d  bequests,  gave  and  devised  his  residuary  real  and 

personal 
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1864.  personal  estate  to  the  Plaintiffs,  upon  trusts  for  con 

•    P^^*""^^^  version,  and  declared  that  his  trustees  should,  out  of  tb( 

V.  proceeds  pay  his  debts  and  legacies,  and  invest  the  residue 

CuicHESTBR.  j^jjj  JjqJ^  ^j^g  g^^jj^g  ^p^jj  jj.ygj  ^q  ^^y  q^q  moiety  of  tb 

income  of  the  trust  fund  to  the  Appellant  for  her  sole  an* 
separate  and  inalienable  use  and  benefit,  exclusively  c 
her  then  present  or  any  future  husband,  and  so  as  tha 
the  same  should  not  be  in  any  way  subject  to  his  or  tbei 
control,  debts,  interference  or  engagements,  and  with  i 
restraint  upon  anticipation,  and  after  her  decease,  upoi 
trust  that  the  trustees  should  stand  possessed  of  one 
moiety  of  the  principal  of  his  said  residuary  trust  fund 
and  the  interest  thereof  upon  the  following  trusts,  namely 
in  case  Lord  John  Chichester  should  be  living  at  thf 
time  of  the  Appellant's  decease,  upon  trust  for  sucl 
person  or  persons  (other  than  and  except  her  husbanc 
the  said  Lord  John  Chichester,  and  so  that  he  shouk 
take  neither  directly  or  indirectly  any  estate  or  interes 
therein  under  any  appointment  made  under  this  power) 
and  for  such  estates  as  the  Appellant  should  by  wil 
appoint ;  but  in  case  Lord  John  Chichester  should  di< 
in  the  lifetime  of  the  Appellant,  then  for  such  person  oi 
persons  generally  as  the  Appellant  should  by  deed  whih 
a  widow  or  by  will  appoint,  and  in  default  of  appoint 
roent,  for  the  separate  use  of  Mrs.  Paul  for  life,  with  f 
restraint  on  anticipation ;  and  after  the  death  of  the  sur- 
vivor of  the  Appellant  and  Mrs.  Paul,  then,  if  Mr.  Pau* 
survived  Mrs.  Paul,  upon  trust  for  such  persons  (othei 
than  Mr.  Paul)  as  Mrs.  Paul  should  appoint  by  will 
but  if  Mr.  Paul  should  die  in  Mrs.  Pauls  lifetime,  then 
as  Mrs.  Paul  should  by  deed  while  a  widow  or  by  will 
appoint,  and  in  default  of  appointment,  upon  trust  foi 
the  testator's  nephew  C  J.  Bevan.  The  testator  thee 
declared  trusts  of  the  other  moiety  of  the  fund  precise!) 
similar   to   those   of  the  first  moiety,  except   that  the 

limitations 
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limitations  in  &vor  of  Mrs.  Paul  preceded  those  in        1864. 

Eivor  of  the  Appellant ;  and  the  testator  declared  his 

express  intention  to  be,  that  no  part  of  his  will  should  9, 

be  construed  to  give  any  right  or  interest  of  or  in  his    Chichester. 

estate  and  effects,  or  of  or  in  any  part  thereof,  or  of  or 

in  the  annual  proceeds  thereof,  to  Lord  John  Chichester 

or  Mr.  Paul,  either  in  their  own  rights  or  in  right  of  his 

daughters  respectively  or  otherwise ;  and  he  declared  that, 

in  case  any  part  or  share  of  his  estate  and  effects  or  any 

interest,  either  present  or  contingent,  therein  should  be 

adjudged  by  any  court  of  law  or  equity  to  be  or  to  be 

liable  to  become  vested  in  or  held  in  trust  for  Lord  John 

Chichester  or  Mr.  Paul,  then  he  gave  and  bequeathed 

*uch  last-mentioned  part,  share  and  interest  to  his  said 

trustees  upon  trust  for  his  said  nephew   Charles  James 

^^vauy  his  executors,  administrators  and  assigns;  and 

"*G    testator  appointed  the  Plaintiffs   executors  of  his 

i^ill. 

The  testator  died  in  1860,  and  at  his  death  the  10,000/. 
'^'"aained  due  from  his  estate.  Mrs.  Paul  had  children, 
^nK>  were  of  age  at  the  date  of  the  will ;  the  Appellant  had 
^^  child.  The  question  now  was  whether  the  10,000/. 
''^^s*  as  between  the  sisters,  to  be  paid  out  of  the  whole 
'^^iclue  before  dividing  it  into  moieties,  or  to  be  paid  out 
^*    the  Appellant's  moiety. 

The  suit  was  instituted  by  the  trustees  and  executors 

^*    ttie  will  for  the  administration  of  the  testator's  estate, 

**^^>    on  further  consideration.   Vice- Chancellor    Wood 

^^de  a  declaration  that  the  Appellant  was  not  entitled  to 

^ue  benefits  given  to  her  by  the  will  in  one  moiety  of  the 

^^tator's  residuary  estate  without  first  deducting  there- 

^'f^^m  the  10,000/.  secured  by  the  settlement. 

Mr. 
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1864.  Mr.  Rolt  and  Mr.  BrUtowe  for  the  Appellant. 

CovEMTRT         'The  10,000/.  was  a  debt  due  from  the  testator,  a 

*•  the  direction  in  his  will  to  pay  his  debts  before  dmdi 

Chichester* 

the  residue  is  by  itself  enough  to  dispose  of  the  ca 

The  Vice-Chancellor  decided   the   case   solely   on   1 

ground  of  the  presumption  against  double  portions,  1 

this  presumption  does  not  prevail  against  indications 

intention;  Hopwoodv,Hopwood{a)\  Weall v .  JRice ( 

Suppose  the  money  had  been  paid  by  the  testator  to  1 

trustees,  and  he  had  then  made  a  will  giving  a  legacy 

the  daughter,  surely  it  could  not  have  been  contend 

that  the  10,000/.  would  then  have  been  deducted  fn 

the  legacy,  and  it  cannot  make  any  difference  that  pi 

ment  was  not  enforced  during  the  testator's  life  ;   Wht 

ton  V.  Earl  of  Durham  (c) ;  Lady  E.  Thynne  v.  Earl 

Glengallid)\'  Hall  v.  Hill{e);  Lord  St.  Leonard's  L 

of  Real'  Property  (/).     If  a  bond  had  been  given 

the  daughter,  not  on  her  marriage,  the  legacy  would  : 

have  satisfied   it ;    Tolson  v.    Collins  {g) ;    Stackers 

Stackers  (Ji).     The  marriage  cannot  make  any  differen 

and  the  covenant  is  not  with   the  daughter,  but  w 

trustees  who  hold  on  trust  for  other  persons  beside  t 

daughter,  which  is  in  our  favor;  Kirk  v.  Eddowes( 

There  was  here  an  intention  to  create  equality  as  to  tl 

testamentary  provisions,  but  not  further.     The  trusts 

the  two  instruments  are  entirely  diflferent.     The  sett! 

ment  gives  interests  to  the  husband  and  children;  t 

will  excludes  the   husband  and   gives   nothing   to  t 

children,  and  limits  the  property  over  ultimately  to 

stranger.     It  has  been  held  that  slight  differences  are 

(a)  7  H.  of  L.  Cfis.  728,  737.  (e)  1  Dru,  4   War.  94. 

(6)  2  R.  4  JH.  251,  267.  (./)  Pages  126—128. 

(c)  3  M,  ^  K.  472;  3  CL  i  (g)  4  Vts.  483. 

Fin.U6.  (A)  4  5iffi.  152. 

{d)  2H.qfL.  Cat,  131.  (i)  3  Hare,  509,  521. 


Coventry 
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no  consequence;  but  it  has  never  been  held  that  one  of        1864. 
two   provisions  of  so  utterly  different  characters  can  be 
taken  to  be  in   satisfaction  of  the  other;   Bellasis  v. 
UthtJcatHii)',    Charlton  v.    We8t{b).     In  Lady  Thynne   Chichesteiu 
V.  Lord  Glengall  the  trusts  only  differed  slightly  in  the 
t^vo    instruments.      Sevan  takes  an  interest  under  the 
w-ill  :  on  what  principle  is  that  interest  to  be  lessened? 
The  circumstances  show  an  intention  to  favour  Lady  John 
Chichester  more  than  Mrs.  Paul,  no  settlement  having 
J^^en  made  on  the  marriage  of  the  latter.     In  these  cir- 
cumstances, why  is  not  the  direction  to  pay  debts  to 
have  its  full  force  ? 

Sir  H.  M.  Cairns,  Mr.  Giffard  and  Mr.  Speed  for 
^J^r.  and  Mrs.  Paul. 

Both  provisions  for  the  Appellant  are  portions ;  the 

"I'st   being  an  advancement  on  marriage  is  clearly  so; 

^"^    second  also  is  a  portion  ;  Lady  E.  Thynne  v.  JEarl 

?/*    Glengall  (c).     This,  therefore,  is  a  case  of  two  por-y 

^*ons.     The  rule  of  law  is,  that  in  the  absence  of  an  in- 

<*ioa.tion  of  intention  to  give  a  double  portion  a  child 

^*     ^ot  to  have  both  provisions.     Satisfaction,  ademption 

*Od     election  are  only  modes  of  working  out  this  rule, 

•■'  H^    presumption  here  is  fortified  by  the  scope  of  the 

^^'^Jl   ;  it  evidently  contemplates  an  equality,  which  would 

^    '^^holly  destroyed  if  effect  were  given  to  the  Appel- 

^*^^*s  contention.     It  is  unnatural  to  suppose  that  th^ 

^^t^.tor  intended  to  make  a  larger  provision  for  the  Ap- 

'^^^•l^nt,  who,  when  he  made  his  will,  was  childless  after 

^'^ing  been  married  fifteen  years,  than  for  Mrs.  Paul, 

^^o  had  grown  up  children  for  whom  the  testator  makes 

^  *^^     direct  provision.     The   Appellant  says,  first,  that 

there 

la)  1  Alk.  426.  (6)  30  Beav.  124. 

(f)  2  lI.qfL.  Cai.  131, 


{ 
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1864.        there  is  in  the  will  a  direction  to  pay  debts^  and  that  thi« 
^  is  a  debt     In  a  sense  no  doubt  it  is,  but  such  a  demanc 

o.^  is  not  what  a  testator  is  thinking  of  when  he  speaks  o 

uicHBSTBR.  jgjj^ .  jjg  looks  upon  it  as  a  portion.  Suppose  a  testato! 
to  covenant  in  his  daughter's  marriage  settlement  to  pa] 
10,000/.,  and  afterwards  to  leave  her  10,000i.  by  will 
would  the  fact  of  the  will  containing  a  charge  of  debt 
entitle  her  to  the  benefit  of  both  provisions.  Then  tb 
Appellant  relies  on  the  difference  in  the  limitations  ;  bu 
in  each  case  to  make  a  provision  for  the  daughter  is  wha 
is  contemplated;  the  limitations  to  children  are  only  i 
modification  of  her  mode  of  enjoying  it,  and  the  ultimate 
gift  to  Bevan  in  default  of  appointment  does  not  altei 
the  character  of  the  provision.  The  difference  of  the 
limitations  does  not  decide  the  case ;  Lord  Durham  v. 
Wharton  (a) ;  Sheffield  v.  Earl  of  Coventry  (6) ;  Lord 
Powys  V.  Mansfield  {c).  If  the  money  had  been  paid 
by  the  testator,  no  doubt  the  residue  must  have  been 
divided  equally,  without  making  any  allowance  for  the 
10,000/. ;  but  it  does  not  follow  from  this  that  the  case 
is  the  same  when  it  has  not  been  paid.  If  the  trustees 
had  enforced  payment  in  the  testator's  lifetime,  he  doubt- 
less would  have  altered  his  will.  Twining  v.  Powell {d) 
is  in  our  favour  as  to  the  immateriality  of  the  limitation 
over  to  Bevan.  Hall  v.  Hill  does  not  apply  in  this 
case,  for  it  was  not  a  case  of  two  portions,  but  of  a  debt 
and  a  portion. 

Mr,  Bristowe  in  reply. 

Judgment  reserved. 

The 

(a)  3  CL  4-  Tin.  146.  (c)  3  M.  4^  C.  357,  374. 

(6)  2  JR.  4  M.  317.  (d)  2  Coll.  202. 
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1864* 
^he  Lord  Justice  Knight  Bruce.  '  v^-v^ 

7]ie  authoritative  decisions  in  the  House  of  Lords,  and  «;. 

else^^here  on  the  kind  of  question  brought  before  Sir  Chichester. 

y^^illiam  Wood  and  ourselves  by  this  case  are  such  that         *^'   ' 

the    ^ice-Chancellor  seems  to  me  to  have  had  no  option 

as     ^o  the  conclusion  to  which  he  should  come,  nor^  I 

thir^Icy  have  we  any  option.     For,  as   I  conceive,  the 

lO^CXX)/.    must    be   considered   as   a   portion,  and  the 

diflfexences  in  the  trusts  applicable  to  the  10,000/.  and 

tliosc  applicable  to  the  Chichester  moiety  of  the  testator's 

re«i<Juary  estate  under  his  will  appear  to  me,  on  the 

^^it.ti  critics,  to  be  immaterial.      I   abide  by  the  Vice- 

Ch^^ncellor's  conclusion,  but  altogether  under  the  stress 

^^    £L  series  of  decided  cases,  from  which  I  hold  that  we 

sliould  not  be  warranted  in  departing,  and  that  it  would 

'^^   3.  departure  to  overrule  what  he  has  here  adjudged. 

*^^^ssibly  they  are  not,  possibly  they  are,  well  founded  in 

P*^Ociple, — as  to  that  I  do  not  mean  to  intimate  any 

^I^^riion.     I  may  add,  that  I  have  read  more  than  one 

f^I^c>rt  of  the  argument  before   his   Honor,  and  of  his 

Snient  in  the  present  cause,  from  which  it  appears, 

.      ^t:    all  the  important,  or  the  most  important,  decisions 

f>oint  were  brought  under   his   attention,  and   con- 

'^^xed  by  him  with  his  usual  care  and  ability.     We 

^^*^  also  well  assisted  by  the  counsel  who  argued  the 

*^S^^al  before  us. 

^^he  Lord  Justice  Turner. 

^iThe  concurrent  opinion  of  my  learned  Brother  and 

/^^    Vice-Chancellor  Sir  Wm,  Page  Wood  in  this  case  is, 

^^«ed  hardly  say,  much  more  likely  to  be  correct  than 

^3^   opinion  of  mine,   but  I  am  sorry  to  say  I   find 

^3f  ^elf  unable  to  agree  in  their  conclusion,  and  am  of 

opinion, 
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opinion,  that  Lady  John  Chichester  is  entitled  to  t^— le 
benefits  given  to  her  by  the  will  of  the  testator  \r%  a 
moiety  of  his  residuary  estate,  without  first  deduct! K-ag 
Chichester,  therefrom  the  10,000/.  secured  by  the  testator's  coven sk^vt 
contained  in  her  marriage  settlement. 

I  agree  in  opinion  with  my  learned  Brother  and    t:lie 
Vice-Chancellor,  that  the  benefit  given  by  the  will       to 
Lady  John  Chichester  in  the  moiety   of  the  testato»-'s 
residuary  estate  ought  to  be  considered  as  a  portico  n, 
for  she  takes,  by  means  of  the  powers  of  appointoi^^it 
vested  in  her,  the  whole   dominion  over  that  moiefcj^'f 
and  I  do  not  think  that  the  introduction  into  the  w^:ill 
of  the  ultimate  limitation  in  favour  of  Mr.  Bevan,  de- 
pendent as  it  is  upon  the  non-exercise  not  only  of  tMne 
powers  given  to  Lady  John  Chichester^  but  also  of  tl^e 
powers  given  to  Mrs.  Paul,  can  be  taken  to  alter  tl^e 
character  of  the  benefit  given  to  Lady  John  Chichesie'^^  9 
but,  speaking  with  all  deference  to  the  opinion  of  t^^ 
Vice-Chancellor,  whose  judgment  is  in  every  case  entitl^^ 
to  very  great  weight,  I  do  not  agree  with   him  in    t-Tic 
opinion^  which  he  appears  to  have  expressed,  that,      ^*^ 
cases  of  provisions  made  for  children  by  diflferent     *^' 
struments,  the  fact  that  the  provision  made  by  each 
the  instruments  is  in  the  nature  of  a  portion  is  of  it^^ 
sufficient  to   disentitle   the   children   to   the   benefi*^      ^ 
both  the  provisions ;    I   do  not  so  understand   the     1  ^ 
of  this  Court,  and  the  authorities  do  not,  I  think,  -^^-^ 
rant  this  position.     The  Court,  no  doubt,  leans  ag^i  ^^^ 
double  portions,  and  slight  differences  in  the  mod^ 
which  the  different  provisions  are  made  are  not  suflSci^^ 
to  overcome  that  leaning;  but  if  the  instruments  sb^^       ' 
or  it  can  otherwise  by  admissible  evidence  be  sha'^'^^' 
that  both  the  provisions  were  intended  to  take  effc^  ' 
I  know  no  rule  of  this  Court  to  prevent  them  from  Aoif^S 
so. 

Case^ 


/ 


Chichester. 
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Cases  of  this  nature  resolve  themselves,  as  it  seems  to        1864. 
me^  into  two  points.    First,  whether  the  provisions  made     c^^^"^ 
\yy    the  different  instruments  are  to  be  considered  as  por-  v. 

tioins;  and,  secondly,  whether,  if  they  are  to  be  so  con- 
sidered, it  was  or  was  not  intended  that  both  the  pro- 
visions should  take  effect,  regard  being  had  in  the  con- 
sideration of  this  latter  question  to  the  leaning  of  this 
Court  against  double  portions,  which  must  prevail  unless 
tl^c^xe  be  strong  and  clear  proof  of  a  contrary  intention. 

1 1  is  upon  the  second  of  these  questions  my  difficulty 

i>^    tihis  case  has  arisen.     The  language  of  all  the  cases  on 

^'^is  question  of  double  portions  is,  that  slight  differences 

*  '^     ^e  mode  in  which  the  provisions  are  made  are  not  to 

■^^      regarded,  and  are  not  sufficient  to  countervail  the 

-■^«i.»ingof  the  Court  against  double  portions;  and  from 

^^is  language  it  is,  I  think,  to  be  collected,  that  if  the 

^  i  flFerence  in  the  mode  in  which  the  provisions  are  made 

^  ^        Slot  slight,  but  substantial,  regard  is  to  be  had  to  that 

^^  5  ^IFerence ;  the  reason,  as  I  conceive,  being  that  where 

^^^^^  difference  is  substantial  it  may  reasonably  be  inferred 

'^^^  sfc.t  the  provision  made  by  the  one  instrument  was  in- 

^^»^<led  to  be  wholly  separate  and  distinct  from  and  in- 

^™^X3endent  of  the  provision  made  by  the  other.     Now,  in 

^  *^  5  s  case  nothing  can  well  be  more  different  than  the  limi- 

^^^^ions  contained  in  the  settlement  and  in  the  will,  and  I 

^^  **^  not  prepared  to  say  that  this  would  not  of  itself  be 

^'•-■'fBcient  to  outweigh  the  leaning  of  the  Court  against 

^-^ouble  portions;  but  beyond  this,  there  is  in  this  will  a 

^'"'^^st  for  payment  of  debts  and  legacies  preceding  the 

^"ti5t  for  the  division  of  the  residue  into  moieties,  and 

•^^   testator  must  have  known  that  under  this  trust  for 

*^^>»nent  of  debts  the  10,000/.  secured  by  the  covenant 

^     ^Uld  be  payable,  as  he  had  been  paying  interest  upon 

The  case,  therefore,  is  in  substance  this,  that  by 

the 


CoTENTRY 
V. 
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1864.  ^^^  very  instrument  by  which  one  of  these  portions  is 
created^  the  other  of  them  is  directed  to  be  paid,  and  it 
is,  I  think,  going  too  far  to  apply  the  rule  against  doimlz^le 
Chichester,  portions  in  a  case  so  circumstanced.  It  is  for  th^^se 
reasons,  without  entering  more  fully  into  the  case,  I  £m  -mni 
myself  unable  to  concur  with  my  learned  Brother  in 
dismissing  this  appeal;  but  as  his  opinion  agrees  ^v 5.  th 
that  of  the  Vice-Chancellor,  the  appeal  must,  of  couir^^e, 
be  dismissed.  I  need  hardly  say  that  I  think  it  shoiz^nld 
be  dismissed  without  costs. 
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1864. 


MARTYR  V.  LAWRENCE. 


June  24. 


rN  this  case  the  Defendant  had  appealed  from  a  decree  Before  The 
of  Vice-Chancellor  Wood  (a).  Their  Lordships  ^t'ices."*" 
difiering  in  opinion,  the  appeal  was  dismissed  without  A  Defendant 
crosts,  and  the  deposit  ordered  to  be  returned.  TJ^^^ct- 

ing  him  to  pay 
The  decree  ordered  the  Defendant  to  pay  the  Plain-  ^^^^    j^^ 

t.iff*s  costs.     These  costs  were  taxed  and  a  subpcena  appeal  was  dis- 
,      _  1.1  1  •       i  /»     .  >nis8ed  without 

issued.    Payment  not  havmg  been  made,  a  writ  of  nen  coste,  and  the 

facias  was  issued,  but  the  sheriff  had  not  yet  made  his  deposit  ordered 
'  -^  to  be  returned. 

return.  The  Plaintiff, 

who  had  issued 
Bji.Ja,  for  the 
In  these  circumstances  the  Plaintiff  moved  ex  parte  costs  of  suit, 

to  stay  the  repayment  of  the  deposit  to  the  Defendant,     order  stay- 
ing the  repay- 
m-  ment  of  the 

Mr.  Holt  and  Mr.  Nalder  in  support  of  the  applica-  deposit  to  the 
tion.  Defendant, 

but  the  appli- 

The  Plaintiff  having  an  order  for  payment  of  his  costs,  ^"i^^^^** 
^■^ich  have  been  taxed,  is  in  the  position  of  a  judgment 
^^cditor,  and  this  money  can  be  taken  by  the  sheriff  (6). 

"^'"e  is  no  case  precisely  in  point,  but  we  submit  that 

^    principle  of   Watt$  v.  Jefferyes  (c),   Robinson   v. 

^^^  {d  )  and  Courtoy  v.  Vincent  («),  governs  the  present 


^he  Lord  Justice  Knight  Brucb. 

^    Appearing  that  there  is  no  precedent  for  the  order 

now 
5?^    ^Mipra,  261.  (c)  3  Mac.  4  G,  372. 

1^^  Y    ^    *  2  Vict.  f.  110,  u.  12,  (J)  5  Beav.  388. 

*J^  5    3*4  Vict.  c.  82.  (f)  15  Beav.  486. 

^^1,  1 1-3.  B  B  D.J.S. 
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1864. 


now  asked,  I  must  decline  to  take  any  part  in  inakE 
such  a  precedent. 

The  Lord  Justice  Turner. 

As  my  learned  Brother  considers  that  the  applicati  m 
ought  not  to  be  granted,  no  order  can  be  made  upon  ; 
and  it  is  unnecessary  for  me  to  give  any  opinion  upic 
the  matter.  I  am,  however,  rather  inclined  to  the  vi  m 
that  the  Plaintiff  is  entitled  to  the  order  he  asks. 


In  the  matter  of  THE  OLD  WHEAL  NEPTUZ>i 

MINING    COMPANY    (LIMITED);    and 

the  matter  of  THE  COMPANIES  ACT,  1862. 

Ex  parte  PULBROOK. 

Ex  parte  RAWLINGS. 


Jultf  27. 

Before  The 
Lords  Jus- 
tices. 

The  share- 
holders in  a 
mining  com- 
pany within 
theiurisrliction 
of  the  Stati" 
nariei  passed 
a  resolution 

for  a  voluntary  and  nearly  the  whole  of  its  capital  was  paid  up. 
winding-up  of 


fTlHIS  case  came  before  the  Court  on  appeal  peti  i 
tions  by  Mr.  Pulbrooh  from  two  orders  of  th» 
Vice- Warden  of  the  Stannaries, 


The  company  was  formed  in  May,  1862,  as  a  com- 
pany with  limited  liability,  for  the  purpose  of  working  Ji 
mine  in  Cornwall,     Its  affairs  were  carried  on  at  a  loss 


the  company, 
and  appointed 
twoliouidators. 
A  creditor  pre- 
sented a  peti- 
tion for  a  com- 
pulsory wind- 
ine-up,  upon 
whf  *    ■ 


Mr.  Pulbrooh  was  a  shareholder  in  the  company,  had 
been  its  solicitor,  and  claimed  to  be  a  creditor.  In 
September y  1863,  he  served  a  notice,  requiring  payment 

of 


ich  the  Vice- Warden  made  an  order  directing  the  voluntary  winding-up  to  continue 
tmder  the  supervision  of  the  Court,  and  substituting  a  new  liquidator  for  one  of  those 
appointed  by  the  resolution :— f/r/(/,  by  the  Lord  Justice  Knight  Bruce,  the  I^rd 
Justice  Turntr  doubting,  that  the  Vice- Warden  had  jurisdiction  to  remove  the  liqui- 
dator appointed  by  the  sliareholders. 
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iC  bis  debt,  and  on  the  19th  of  February,  1864,  pre-        1864. 
ented  a  petition  for  a  winding-up  of  the  company  by 


Re 
^he    Court.    This  petition  came  on  to  be  heard  before   Old  Wheal 

t.He  Vice-Warden  of  the  Stannaries  on  the  Ist  of  March.      Nbptuhb 

Mining 
1 1,    was  suggested  that  the  company  was  able  to  pay.      Company. 

sincl  the  petition  was  ordered  to  stand  over  till  the  1st  of 

J^ay.     Mr.  Ratclings,  who  was  also  a  creditor,  appeared 

l>y  his  solicitor  on  that  occasion,  and  did  not  oppose  the 

adjournment. 

Xhe  directors  after  this  investigated  the  affairs  of  the 

company,  and  came  to  the  conclusion  that  although  its 

business  could  not  be  profitably  carried  on,  its  assets, 

'^  cstrefully  and  economically  realised,  would  be  sufficient 

^o     meet  its  liabilities,  and  they  proposed  a  voluntary 

^viuding-up.    On  the  28th  of  April,  a  meeting  of  share- 

*^c>I<jer8  was  held,  at  which  a  resolution  for  a  voluntary 

^'^'■riding-up  was  duly  carried,  and  a  Mr.  White  2Lnd  Mr. 

-^^^^Ihrook  were  appointed  hquidators. 

On  the  same  28th  of  April,  Mr.  Rawlings  presented 
^    I>^tition  for  a  winding-up  by  the  Court. 

<Mr.  PulbrooK^  petition  was   again  adjourned,   and 

^^^^t-h  petitions  came  on  to  be  heard  together  on  the  9lh 

^^**     May,  1864,  when  the  Vice-Warden  dismissed  Mr. 

^« /&ro(;A'«  petition  without  costs,  and  on  Mr.  Rawlings 

^^^tition  made  an  order  removing  Mr.  Pulbrook  from 

^*^^  position  of  liquidator,  and  appointing  Mr.  Polking- 

*^^^*»e,  a  person  approved  of  by  a  large  number  of  the 

^^•"^ditors,  to  be  liquidator,  along  with  Mr.  White,  and 

^^1  lowing  the  voluntary  winding-up  to  continue  under 

^■'^^  supervision  of  the  Court.     His  Honor  considered 

^*^^t  Mr.  PulbrooVs  position  as  contributory  and  creditor 

^^^de  him  undesirable  as  a  liquidator. 

Mr. 
B  B  2 
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1864. 

Re 

Old  Wheal 

Nbptunb 

MiaiMo 

Company. 


Mr.  Pulbrook  appealed  against  both  orders.     A  mai 
of  evidence  was  entered  into  with  reference  to  motive 
and  conduct  to  which  it  is  not  necessary  to  advert,  tl 
only  point  calling  for  a  report  being  the  question  as 
the  jurisdiction  of  the  Court  to  remove  Mr.  Pulbraolu, 


Mr.  Roxburgh  for  the  Appellant. 

I  contend  that  Pulbrook's  petition  ought  not  to  ha 
been  dismissed.  It  was  first  in  order  of  date,  and 
was  entitled  to  resort  to  this  means  of  enforcing  pi^ 
ment  of  his  debt.  The  order  for  continuing  the  vol^ 
tary  winding-up,  if  made  at  all,  should  have  been 
his  petition  ;  but  I  submit  that  on  neither  of  these  pc; 
tions,  praying  a  compulsory  winding-up^  could  tF 
Court  order  a  winding-up  under  the  supervision  of  tk 
Court(a).  The  proper  course,  I  contend,  would  have  bee 
to  dismiss  both  petitions,  Rawlings'  with  costs,  as  beinj 
unnecessary,  and  to  order  the  company  to  pay  the  cost 
of  Pulbrook^s  petition,  which  became  ineffectual  onl 
by  reason  of  the  resolution  of  the  company  passed  ade 
it  had  been  presented.  I  contend,  further,  that  th 
Court  had  no  jurisdiction  to  remove  Mr.  Pulbrook  fror 
being  a  liquidator.  The  statute  {b)  provides  that  wher 
an  order  is  made  for  continuing  a  volunjtary  winding-u 
under  the  supervision  of  the  Court,  the  Court  ma 
appoint  any  additional  liquidators.  But  the  power  i 
removal  is  expressly  confined  to  the  removal  of  liqu 
dators  appointed  by  the  Court,  and  does  not  extend  1 
those  appointed  by  the  cpntributories. 


Mr.  Brooksbank,  for  a  majority  of  the  shareholder 
for  some  of  the  creditors  and  for  Mr.  White,  supportc 
the  case  of  the  Appellant. 

M 


(c)  25  4r  26  Vict.  c.  89,  ss.  129,  133,  147. 


{b)  Seci.  150. 
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IVlr.  Speed  appeared  for  the  company.  1864, 

Re 
;]VIr.  JBaggallay  and  Mr.  Right/  for  Mr.  Polkinghorne  Old  Whbal 

avid  a  considerable  body  of  creditors.  Mi"ino* 

The   Vice- Warden    had   authority  to  dismiss   PuU     Comfaky. 

h^w^€HfKs  petition,  the  priority  of  date  not  giving  it  any 

preference  over  that  of  Rawlings  (a).     Then  as  to  the 

removal  of  Mr.  Pulbrook^  there  was  jurisdiction.    The 

virords  of  sect.  147  of  the  Act  are  sufficient  to  confer  it, 

and  the  151st  section,  which  gives  the  Court  the  same 

powers  under  a  winding-up  subject  to  supervision,  as 

under  a  compulsory  winding-up,  enables  the  Court  to 

remove  any  liquidator  in  the  former  case,  as  under  sect. 

i^3  it  could  do  in  the  latter. 

Mr.  Roxburgh  in  reply. 

The  Lord  Justice  Knight  Bruce. 

I  am  of  opinion  that  the  Vice- Warden  had  jurisdic- 
tion to  do  what  he  has  done  in  this  case,  and  even  had 
*  'ieen  inclined  to  doubt  whether  he  had  exercised  a 
*ound  discretion  in  making  the  orders  which  he  has 
"^^^dc,  I  should  have  felt  reluctant  to  interfere  with  his 
"'^cretion.  In  my  judgment,  however,  he  has  rightly 
exercised  it.  The  present  appeals  must  be  dismissed 
*nd,  if  the  Lord  Justice  concurs,  with  costs. 

The  Lord  Justice  Turner. 

I   entertain  no  doubt  that  the  Vice- Warden  had  juris- 

Action  to  dismiss  Mr.  PulbrooKs  petition,  and  I  think 

"^t  he  properly  dismissed  it,  since,  under  the  circum- 

^^nces,  it  is  clear  that  its  object  was  to  give  the  control 

*  ^'le  winding-up  to  the  shareholders  exclusively.    Upon 

the 

(«)  25  4"  26  VicL  c.  89,  5.  86. 
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1864.  the  question  whether  the  Court  had  jurisdiction  to  re^*^ 

^'^^^'^^  move  Mr.  Pulbrook.  I  must  admit  that  I  feel  consider-^ 

Re 

Old  Wheal  *^hle  doubt,  but  the  opinion  of  my  learned  Brother  beings 

Neptune  ju  accordance  with  that  of  the  Vice- Warden,  render-^. 

Company,  that  doubt  immaterial.     I  agree  that  the  dismissal 

both  appeals  should  be  with  costs. 


Not,  7. 

Before  The 
Lords  Jus- 


COUNTESS  OF  HARRINGTON  v.  SIR 
WILLIAM  ATHERTON. 

rriHIS  was  an  appeal  by  the  Plaintiff  from  a  decm*« 
"^      of  the  Master  of  the  Rolls. 


"H 


TICES. 

A  fund  was 
Tested  in  trus- 
tees upon  trust 
during  the 
joint  lives  of 
husband  and 
wife,  to  pay 
out  of  the  in- 
come to  the 
wife  200/. 
a-year,  and  if 
she  survived 
her  husband, 
then  during 


The  late  Earl  of  Harrington^  by  the  settlement  mad 
in    1831,   in   contemplation  of  his  marriage  with  th^ 
PiaintifT,  covenanted  with  the  trustees  that,  in  case  the^ 
marriage  should  be  solemnized  within  six  months,  he  "^ 
would  forthwith  transfer  to  the  trustees  a  certain  Indian 
security  for  1 13,600  rupees,  upon  trust  either  to  continue 
the  money  in  its  then  state  of  investment  or  convert  the 
security  and  invest  the  proceeds  as  therein  mentioned.    It 
was  then  declared  that  the  trusteesshould,during  the  joint 
the  rest  of  Tier   lives  of  the  Earl  of  Harrington  and  the  Plaintiff,  by 
a-year,  and       *"^  ^"^  ^^  ^^^  annual  income  of  the  trust  premises,  raise 
subject  thereto  the  annual  sum  of  200/.  by  equal  quarterly  payment^:, 

Se  husband.'    on  the  days  therein  specified,  and  pay  it  to  the  Plaintiff 
And  the  hus- 
band cove- 
nanted that  if 
the  income 

should  become  less  than  500/.  a-vear,  he  would  add  to  the  fund,  so  as  to  make  up 
the  income  to  that  amount.  The  income  during  the  husband's  life  was  reduced 
below  500/.  The  husband  by  will  devised  his  real  estate  to  his  wife  for  life,  and 
directed  his  personal  estate  to  be  converted  and  invested  in  land  to  be  settled  to  the 
same  uses: — Hetdt  that  the  widow  was  entitled  to  have  the  annuity  fund  made  up 
to  500/.  a-year,  and  then  to  have  the  husband's  reversionary  interest  in  it  sold,  and 
the  proceeds  invested  according  to  the  will. 


for  her  separate  use,  without  power  of  anticipation,  and 

subject 


1 
J 
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s^abject  to  the  raising  of  this  annual  sum  should,  during        18G4* 

^he  joint  lives  of  the  Earl  and  the  Plaintiff,  pay  the  ^  ^^^^^^ 

,       _     -         ...  .  ,    ./  1    %^     ,   Countess  or 

itBcome  to  the  Earl  and  his  assigns,  and  if  the  Earl    Harrington 

sliould  die  in  the  lifetime  of  the  Plaintiff,  the  trustees   ^^^  William 

should,  during  the  remainder  of  the  life  of  the  Plaintiff,     Atuerton* 

out  of  the  annual  income  of  the  trust  premises,  raise  the 

strtnual  sum  of  500Z,  by  equal  quarterly  payments,  on 

the  days  mentioned  for  payment  of  the  annuity  of  200/., 

arid  pay  such  yearly  sum  to  the  Plaintiff  or  her  assigns. 

And  it  was  declared  that,  subject  to  the  above  trusU, 

t:he    trust  premises  and  the  income  thereof  should  he 

held  in  trust  for  the  Earl,  his  executors,  administrators 

^■^d    assigns.     The  Earl  further  covenanted  with   the 

^^  Us  tees  that  in  case  at  any  time  the  trust  premises, 

*<^gether  with  such  other  funds  (if  any)  as  might  have- 

*^^^eii  transferred  under  this  covenant,  should  not  pro- 

•^•Joe  a  clear  yearly  income  of  500Z.,  the  Earl,  his 

^^cocutors  or  administrators,  would,  at  the  request  in 

"^^^rtting  of  the  trustees  or  trustee  for  the  time  being, 

r^^y  or  transfer  to  them  or  him  so  much  money,  stocks 

^  **     funds  or  such  real  securities  for  money  as  in  the 

^  ^-■dgment  of  such  trustees  or  trustee  should  be  sufficient 

^^^    ^ield,  with  the  trust  funds  for  the  time  being  holden 

^^  I>c^n  the  trusts  aforesaid,  the  clear  yearly  income  of 

'^^^OZ.  at  the  least. 

*X*he  marriage   was  solemnized   within  six   months, 
*^^^  the  Indian  security,  which  at  the  time  produced 
^re  than  500/.  a  year,  was  duly  transferred  to  the 
""^^^tees. 

*^he  Earl  of  Harrington,  by  his  will  dated  the  30th 

■     November,  1861,  devised  his  real  estates  to  the  use  of 

*^^  Defendant  Atherlon  and  others  for  the  term  of  one 

^^tidred  years,  to  secure  certain  rent-charges,  and  sub- 

i^^t  thereto  to  the  use  of  the  Plaintiff  for  life,  remainder 

to 
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1864.       to  the  use  of  the  present  Earl  of  HarringUm  (an  infan 
for  life,  with  divers  remainders  over.    A  power  of  sal 
in  the  usual  form  was  given  to  the  trustees,  proTidin^ 


IOUIITE88  OP 
lABBllfOTOH 


E,     »f-  for  the  investment  of  the  sale  monies  in  lands,  to 

^iB  William  ' 

r  Athbbtom.    settled  to  the  same  uses  as  the  devised  estates.     Tl 
testator  gave  all  his  money,  securities  for  money,  good 
chattels,  credits  and  personal  estate  not  thereinbefoi 
otherwise  disposed  of  to  the  trustees  of  the  will^  u 
trust  to  call  in  and  convert  into  money  such  parts 
should  not  consist  of  money,  and  to  apply  the  moni< 
after  payment  of  his  funeral  and  testamentary  expem 
debts  and  legacies,  upon  the  same  trusts  as  were  declar 
by  the  will  concerning  the  monies  to  arise  from  a  sa, 
of  real  estates  under  the  power ;  and  until  such  invest 
ment  in  land  could  be  made  the  trustees  were  to  invi 
such  monies  in  manner  therein  mentioned,  the  powe:*^^"^^ 
including  consols  and  railway  stock.    There  was  nol^^^'^ 
any  clause  directing  the  trustees  to  suspend  the  conver — ^^^^ 
sion  of  reversionary  interests. 

The  testator  died  in  1862.  Previous  to  his  decease^ 
the  Indian  security  had  been  realized,  and  the  proceeds  ^ 
invested  in  consols  and  railway  stock,  the  income  - 
from  which  fell  somewhat  short  of  500/.  a  year. 

The  case  made  by  the.bill  was  that  the  Plaintiff  was 
entitled  to  have  the  settlement  fund  made  up  to  such  an 
amount  as  would  produce  500/.  a  year,  and  then  to  hav^ 
the  funds  sold  subject  to  her  life  annuity  of  500/!.  a  year, 
and  to  have  the  purchase-money  invested  according  to 
the  will :  so  that  she,  besides  receiving  the  500/.  a  year, 
would  receive  a  further  income  from  the  proceeds  of  the 
sale  of  the  reversionary  interest 

The  Master  of  the  Rolls  decided  that  the  Plaintiffaf*  ^      ^, 
was  not  entitled  to  have  the  reversionary  interest  sold^  ^^-^  -* 

and  from  this  decision  the  Plaintiff  appealed. 

Mr 
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]VIr.  Selwyn  and  Mr.  Charles  Hall  for  the  Appellant.        1864. 

It  is  clear  that  under  a  will  framed  like  this  the  rever-   Countbss  op 
Bionary  interests  belonging  to  the  testator  ought  to  be   Harrinotom 
sold  ;  Wilkinson  v.  Duncan  (a);  Johnson  y.  Routh(b),  Sir  William 
The  Master  of  the  Rolls  considered  that  this  was  not  a    Atherton. 
reversion ;  but  that  makes  no  difference.    There  is  an 
immediate  trust  for  sale  and  conversion  of  all  the  testa- 
tor's personalty,  and  under  it  a  fund  subject  to  a  life  an- 
nuity must  be  sold  subject  to  that  annuity.     According 
to  the  decision  of  the  Master  of  the  Rolls,  the  Plaintiff 
<loes  not  get  what  the  testator  intended  her  to  have,  a 
life  interest  in  the  whole  of  his  residuary  personalty. 

^^r.  Hobhouse  for  the  trustees  of  the  will. 

^^r.  Bristowe  for  the  present  Lord  Harrington. 

TTiis  was  held  by  the  Master  of  the  Rolls,  and  I  sub- 
ndit  rightly  held,  not  to  be  a  reversionary  interest.  The 
"Vinci  is  charged  with  an  annuity,  no  life  estate  being 
K^ven  in  it.  The  whole  of  the  instruments  must  be  read 
together,  and,  according  to  the  decision  of  the  Master 
^^  the  Rolls,  the  Plaintiff  gets  all  that  was  intended  for 
■^^^ — namely,  a  life  interest  in  the  whole  of  the  testator's 
P»"operty.  If  she  is  to  have  this  reversion,  as  she  calls 
*^>  oonverted  and  invested,  why  may  she  not  have  the 
'*^'*^^rsion  in  that  investment  sold  and  invested  and  so  on 
*^^  infinitum  till  she  gets  the  whole  corpus  ?  The 
^^ds  are  already  invested  in  securities  authorized  by 
^^  will  for  the  investment  of  the  personalty,  and  ought 
*^^t   to  be  disturbed. 

^Ir.  Charles  Hall  in  reply. 

t?he  two  instruments  are  not  to  be  taken  together. 

The 

Co)  23  Beav.  469.  Law  Timet,  \\\,  V,  C.  K. 

^6)  3  Jiir.,   N.  &   1041;    30 
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1864.       The  settlement  is  a  matter  of  contract,  and  the  rights 
^^^^^*^^      which  the  Plaintiff  has  under  it  do  not  in  any  way  affect 

COUHTESB  OP      ,  .     ,  _  ,  .11  1  .    1  -11 

Harrinotom  her  rights  under  the  will,  which  are  precisely  the  same 
Sir  William  ^^  "^  ^^^  annuity  provided  by  the  settlement  had  been 
Athertom.  provided  for  some  one  else  instead  of  the  Plaintiff. 
The  testator  intended  his  residuary  personalty  whether 
in  possession  or  reversion  to  be  sold  and  invested,  and 
the  widow  to  have  the  income  of  that.  This  annuity 
fund  is  not  part  of  the  residuary  estate,  the  testator  was 
only  entitled  to  the  reversionary  interest  in  it,  subject  to 
the  annuity,  and  from  this  residuary  interest  she,  accord^ 
ing  to  the  decision  of  the  Master  of  the  Rolls,  derives 
no  benefit. 

The  Lord  Justice  Knight  Bruce. 

I  acknowledge  myself,  with  deference  to  the  Master 
of  the  Rolls,  to  be  with  Mr.  HalFs  argument.  The  will 
gives  a  right  to  the  widow  to  have  the  testator's  in- 
terest, whether  strictly  reversionary- or  not,  in  this  pro- 
perty, applied  at  once  to  the  purpose  of  raising  that 
fund  to  which  she  is  entitled  for  life,  without  waiting 
till  her  own  death.  What  is  the  most  proper  mode  of 
giving  her  the  benefit  of  this  right  may  require  some 
consideration. 


The  Lord  Justice  Turner. 

With  all  respect  to  the  Master  of  the  Rolls,  I  find 
myself  unable  to  agree  with  the  opinion  he  has  formed  on. 
this  case.  The  first  question  is,  what  was  the  intention 
of  the  testator  expressed  in  his  will  ? — That  the  widow 
should  enjoy  the  income  of  the  whole  of  his  residuary 
personal  estate,  which  he  has  directed  to  be  converted 
and  invested  in  the  purchase  of  lands  of  which  she  was 
to  be  tenant  for  life.     Supposing  this  to  be  a  clear  case 

of 
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*F    a  fund  settled  upon  the  wife  for  her  life  leaving  the       1864. 
aversion  in  the  husband,  the  authorities  conclusively   ^       '^ 

\  •'       COUNTBSS  OP 

ssf  ablish  that  under  a  will  framed  like  this  will  the  HAaaiNOTON 

wife  is   entitled  to   have  the  reversion   sold   and  the  Sir  VvVlliam 

^  woceeds  invested.     It  is  urged,  however,  that  this  is    Atherton. 

>t  a  case  of  tenancy  for  life  and  reversion ;  but  if  not, 

^^ill  it  is  a  case  where  the  intention  of  the  testator  was 

'Ll^a.t  his  widow  should  have  for  life  the  income  of  all  his 

1~>^rsonal  estate ;  and  whether  the  testator's  interest  was 

^^     reversion,  or  a  fund  charged  with  an  annuity,  that 

S  v^terest  was  a  part  of  his  personal  estate,  of  which  his 

"^widow  was  to  have  the  income.     It  is  said  that  the 

^Vind  is  in  the  state  of  investment  in  which  the  residuary 

Y>ersonal  estate  ought  to  be  until  it  is  invested  in  the 

I^urchase  of  land.     It  is  true  that  the  fund  is  in  that 

^  tate  of  investment ;  but  it  is  not  so  invested  for  the  pur- 

I^oses  of  the  will,  and  that  argument,  therefore,  appears  to 

'^^e   to  be  entitled  to  no  weight.    The  property  is  in 

^uch  a  state  of  investment  as  the  testator  contemplated, 

"^t  the  reversionary  interest,  which  alone  formed  part 

^^^  his  personal  estate  at  his  death,  is  not  invested  as  he 

^  *''ccted.     It  is  urged  that  if  Lady  Harrington  is  en« 

^■tled  to  what  she  asks,  she  must,  on  the  same  principle, 

"^  entitled  to  have  the  reversion  in  the  purchase  money 

Sold  ;  but  that  is  not  so,  for  when  the  reversion  to  which 

^■^e  testator  was  entitled  has  been  sold  under  the  trusts 

^^  the  will,  the  direction  for  conversion  has  no  further 

^P^ration.     With  deference,  therefore, "to  the  Master  of 

'^e  HoIls,  I  am  of  opinion  that  the  Plaintiff  is  entitled 

^  h^ve  the  annuity  fund  made  up  to  such  an  amount 

^*  to  produce  600Z.  a  year,  and  then  to  have  the  rever- 

^^^tiary  interest  in  it  sold  and  the  proceeds  invested.   An 

^^*^ngcment  can  no  doubt  be  made  for  giving  to  the 

*^iiitiff  the  benefits  to  which  she  is  thus  entitled,  with- 

^^t  actually  proceeding  to  a  sale. 
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1864. 


Nov.  7,  15. 

Defore  The 
.    Lords  Jus- 
tices. 

Where  by  con- 
sent of  a 
mortgagee 
property  is 
sola  by  the 
Court  free 
from  the  mort- 
gage security : 
Semble,  that 
the  costs  of 
other  parties  of 
the  sate  ought 
not  to  be  paid 
out  of  the  pro- 
ceeds of  sale  in 
priority  to  the 
mortgage 
debt;  but 
whether  they 
ought  not  to 
be  so  paid 
where  the 
estate  is  so 
sold  in  an 
administration 
suit  in  which 
the  mortgagee 
has  proved  for 
the  whole 
mortgage  debt, 
qu^re. 


•        In  re  MACKINLAY. 
WARD  t;.  MACKINLAY. 

fTlHIS  was  an  appeal  by  a  mortgagee,  not  a  party  to 
the  suity  from  part  of  an  order  on  subsequent  fur- 
ther consideration  in  a  suit  to  administer  the  estate  of 
the  mortgagor. 

The  Appellant,  Maria  Mackinlay^  was  mortgagee  for 
400Z.  of  the  reversionary  interest  of  George  Henry 
Machinlay  in  one-fourth  part  of  a  sum  of  3,444/.  \Zs.  Ad. 
Reduced  Bank  Annuities,  of  which  sum  she  was  herself 
tenant  for  life  under  her  marriage  settlement. 

O.  H,  Machinlay  having  died,  an  order  was  made  on 
summons  for  the  administration  of  his  estate,  and  by 
the  Chief  Clerk's  certificate  it  was  found  that  the  out- 
standing personal  estate  of  6r.  H,  Machinlay  consisted 
(among  other  particulars  therein  mentioned)  of  his  rever- 
sionary fourth  share  of  the  above  sum  of  stock. 

Maria  Machinlay  was  not  a  party  to  the  cause ;  but 
having  been  served  by  the  Plaintiff  with  notice  of  the 
hearing  of  the  cause  for  further  consideration,  appeared 
by  consent,  and  by  an  order  made  on  further  considera- 
tion, dated  the  16th  day  of  Aprils  1857,  it  was  among 
other  things  ordered,  that  the  testator's  personal  estate 
mentioned  in  the  second  schedule  to  the  Chief  Clerk's 
certificate  remaining  unsold  (which  included  this  rever- 
sionary interest)  should  be  sold,  with  the  approbation 
of  the  Judge  to  whose  Court  the  matter  and  cause  were 
attached,   free  from  the  mortgage  of  the  said   Maria 

Machinlay, 
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M^acMnla^y  she  by  her  counsel  consenting  to  such  sale^        1864. 
with  liberty  to  the  Defendant  and  the  said  Maria  Mackin-       "^"^^^ 
^y  to  bid  at  such  sale.  And  it  was  ordered  that  the  money    Mackinlat.  ^ 
to  a^i-ise  from  such  sate  of  such  part  thereof  as  should 
arise  from  the  property  comprised  in  the  said  Maria 
^ctckinlay^s  securities  should  be  distinguished  from  the 
n^oiixey  to  arise  from  the  other  personal  estate,  and  be  in 
the    first  place  applied  in  payment  of  what  should  re- 
main  due  to  the  said  Maria  Mackinlay  in  respect  of  her 
s^icl  securities.     And  it  was  ordered  that  the  whole  of 
the  moneys  to  arise  from  the  sale  should  in  th^  mean- 
time be  paid  into  the  bank,  &c. 

Tlie  Appellant  bid  at  the  sale  and  became  the  pur- 
^l^^ser  of  the  above  reversionary  interest  for  630/.,  which 
^^5i«  paid  into  Court  and  invested.  The  purchase  money 
^^a.s  represented  by  678Z.  2s.  9d.,  part  of  a  larger  sum  of 
®^ock  standing  to  the  credit  of  the  cause. 

On  the  30th  of  June,  1864,  the  cause  came  on  for 

^^oond  further  consideration,  the  Appellant  being  served 

^''i^H   notice  and    attending   by   counsel.     The    order 

directed  that  it  should  be  referred  to  the  Taxing  Master 

^^  "tax  the  Plaintiff  and  Defendant  their  costs  on  realizing 

t-^e    sale  of  lot  1,  the  part  of  the  estate  sold  to  Maria 

-'"^cAmiay,  widow  (being  the  above  reversionary  inte- 

'^^t.),  and  directions  were  given  to  carry  over  678/.  2^.  9d. 

dtook  and  8Z.  8s.  bd.  cash  to  an  account  "  proceeds  of 

^€ATia  Machinlay^s  mortgage  fund."     And  it  was  or- 

^«red  that  so  much  of  the  said  678Z.  2*.  9rf.  Bank  An- 

^^ilies  as  with  the  said  8/.  8s.  bd.  cash   would  raise 

the    said  costs   should  be  sold  and   the  costs  of  the 

*^l^intiff  and  Defendant  paid  and  the  residue  of  the 

*tock,  with  any  subsequent  directions,  &c.,  be  transferred 

^^  the  Appellant. 

Then 
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1864.  Then  followed  provisions  for  payment  of  the  costs  ^- 

-^  suit  out  of  the  general  estate,  and  for  payment  of  tl 

Mackinlat.    residue  to  the  Appellant  in  part  payment  of  the  special^    _  g; 
debt  fund  due  to  her. 

The  578/.  25.  9d,  stock  and  8/.  85.  5d.  cash  were  B"    S- 
sufRcient  to  pay  what  remained  due  to  the  Appellant     ^^ 
her  security^  the  amount  being  above  600/.,  and  she    CV 
special  leave  presented  her  petition  of  appeal  askiir:^  1 
that  the  order  might  be  varied  by  directing  transfer  an^r^  ' 
payment  of  the  whole  of  the  678/.  2$.  9d.  and  8/.  85.  5c^^^ 
to  her  without  deduction  of  any  of  the  costs  incurred  bj^ 
the  PlaintiflFand  Defendant  about  the  sale. 

Mr.  Hobliouse  2iud  Mr.  F.  G.  White  for  the  Appellant 

The  Appellant  might  have  filed  a  bill  for  foreclosure 
and  in  that  case  she  would  have  taken  the  fund  in  satis — '^^ 
faction  of  her  debt  and  costs,  without  any  regard  to  thc^  ^' 
costs  of  other  parties,  and  those  costs  ought  not  to  bc^  ^ 
let  in  because  she  has  come  in  and  consented  to  a  sale  ^  ^ 
Hepworth  v.  Heslop{a)\  and  we  ask,  as  in  that  casCj,-^^^^ 
to  have  the  whole  of  the  fund  arising  from  the  sal^  ' 
transferred  to  the  mortgagee,  her  debt  having  beerr"*^"^ 
found  to  exceed  it  in  amount.  There  are  cases  in  whicta^  — 
where  a  mortgagee  has  filed  a  bill  for  general  adminis— --^^ 
tration  of  the  mortgagor's  estate,  or  has  come  in  ancK:^^  ^ 
worked  an  administration  suit,  so  as  to  receive  a  benefit  ^^ 
to  which  he  would  not  be  entitled  in  a  common  fore — -^^ 
closure  suit,  the  Court  has  let  in  the  costs  of  others  '^ 
parties  ;  but  here  there  is  no  special  circumstance  excepts  ^ 
that  the  mortgagee  obtained  leave  to  bid ;  and  the  pre— — "^ 
sent  order  is  unprecedented,  and,  as  we  submit, erroneous;^  ^ 
Chissum  V  Dewes(b).  Cross  v.  General  Reversionary 
Company  {c)  affords  an  analogy  in  our  favour. 

Mr. 

(a)  3  Hare,  485.  (c )  3  De  C,  M.  4  G.  698. 

(6)  5  Russ.  29. 
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IVIr.  Fleming  and  Mr.  Jessel  for  a  creditor.  1864. 

In  Hepworth  v.   Heslop  the  Vice-Chancellor  says,  j^^ 

tha^t.  special  circumstances  may  take  a  case  out  of  the    Mackinlat. 

ordinary  rule,  and  here  there  are  special  circumstances. 

The  mortgagee  consented  to  the  sale  at  the  time  of  the 

order  being  made,  so  that  the  reasoning  of  the  Vice- 
Chcmcellor  does  not  apply  here,  there  not  being  the 
usu^  option  to  sell  subject  to  the  mortgage.  Where  is 
tHe  use  of  the  mortgagee's  consent,  except  to  provide 
'or  the  case  of  the  proceeds  of  sale  being  insufficient  for 
payment  of  all  claims?  It  is  true,  that  if  this  order  had 
*^€>e  been  made,  the  mortgagee  might  have  foreclosed ; 
out,  by  taking  proceedings  for  that  purpose,  she  would 
have  incurred  an  amount  of  costs  far  greater  than  those 
^^liich  the  order  of  the  Master  of  the  Rolls  throws  upon 
the  fund  in  priority  to  her  claim.  The  question  really  is, 
^^hether  this  lady  is  to  take  the  benefit  of  a  sale  con- 
^*Jcted  by  other  persons,  and  let  them  bear  all  the  ex- 
panses of  conducting  it ;  thus  receiving  at  their  expense 
^  much  larger  clear  sum  than  she  could  have  obtained 
had  she  taken  proceedings  of  her  own.  As  to  the  ori- 
B'»ial  order,  "  money  to  arise  from  such  sale,"  must  mean 
the  moneys  realized  after  paying  the  expenses  of  selling. 
^he  mortgagee  obtained  leave  to  bid,  and  took  the  benefit 
^t  the  order  by  bidding  and  buying.  Had  she  sold 
und^r  a  power,  she  could  not  have  sold  to  herself;  and 
^he  obtained  an  important  advantage  by  the  order  in 
nis^  respect,  it  being  very  desirable  for  her,  as  being 
teti^jj^  for  life,  to  buy.  Berry  v.  Hebblethwaite{a); 
''^ckley  v.  Thompson  (ft),  and  Dighton  v.  Withers  (c)  are 
**  in  our  favour. 

•Mr.  Selwyn  for  the  personal  representative. 

Mr. 
C«*)  4  K.  4-  J.  80.  (f)  31  Beav,  425. 

(A)  1  J.*  H.  126,  131. 
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1864.  Mr.  Hobhouse  in  reply. 

R^  If  this  decision  is  upheld,  it  will  tend  greatly  to  deter  —3 

Mackiklat.  mortgagees  from  consenting  to  a  sale,  and  this  will  be^^s 
a  great  injury  to  the  persons  entitled  to  equities  of  re—  - 
demption,  for  property  sells  much  better  when  solcK.^ 
free  from  a  mortgage.  As  to  the  original  order,  it  say^^; 
nothing  about  net  proceeds,  but  makes  the  mortgag^^-^ 
debt  and  mortgagee's  costs  the  first  charge  on  the  pro-  «. 
ceeds,  i.  e.  the  gross  proceeds.  As  to  the  leave  to  bid 
it  was  a  term  on  which  the  mortgagee  insisted  as  th 
-  price  of  consent,  and  it  was  for  the  advantage  of  everji 
body  concerned,  so  it  cannot  be  urged  as  a  reason  fr  >r 
taking  the  case  out  of  the  general  rule. 

Judgment  reserved. 


Nor.  15.  The  Lord  Justice  Turner,  after  stating  the  fa<^  ts 

of  the  case,  proceeded  as  follows  :— 


On  considering  this  case,  it  does  not  appear  to  t^^^^ 
that  it  at  all  involves  the  question  whether,  in  the  ca   ^® 
of  a  mortgagee  not  a  party  to  the  cause  coming  in  ac^*^ 
consenting   to   a  sale  of  the  mortgaged   property,  tB^^ 
actual  costs  of  the  sale  incurred  by  the  parties  to  iW-  ^^ 
cause  ought  to  be  paid  out  of  the  proceeds  of  the  sa>     "^ 
to  the  prejudice  of  the  mortgagee,  for  in  this  case  tt^^^ 
monies  to  arise  from  the  sale  are  by  the  order  directing  th:^^ 
sale  ordered  to  be  applied  in  the  first  place  in  paymeu^ 
of  the  mortgage.     It  was  argued,  indeed,  on  the  paa 
of  the  Respondents,  that  this  direction  ought  to  be  coi^^^ 
strued  as  applying  only  to  the  net  proceeds  of  the  saf    ^ 
after  deducting  the  actual  costs  of  it ;  but  I  do  not  thin^^^ 
the  order  can  be  so  construed,  for  the  same  words,  "  th  ^^ 
monies  to  arise  from  the  sale,"  are  by  the  order  applie^^ 
to  the  payment  into  Court  by  the  purchaser ;  and  ir* 

that 
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tliat  case  there  could  of  course   be  no   deduction  in        1864. 

respect  of  the  costs  of  the  sale.    The  whole  of  the       ^"^^T^^ 

Re 
Yxionies  to  arise  from  the  sale  being  thus  by  the  order    Mackinlat. 

directing    it  devoted    to    the    payment   of  the   mort- 

gage,   I  do  not   see  how   it   could    be   competent  to 

the  Court  by  the  subsequent  order  to  direct  the  pay- 

TYient  out  of  those  monies  of  the  costs  complained  of  by 

this  appeal.      Upon  this  short  ground,  therefore,  my 

opinion  is,  that  the  direction  for  the  payment  of  these 

oosts  must  be  struck  out  of  the  order  complained  of, 

c^nd  that  the  whole  proceeds  of  the  sale  must  be  directed 

to  be  paid  to  the  mortgagee. 

Upon  the  general  question,  therefore,  whether  in  the 
<^a8e  of  a  mortgagee,  party  or  not  a  party  to  a  cause, 
consenting  to  a  sale,  the  actual  costs  of  the  sale  incurred 
hy  the  parties  to  the  cause  ought  to  be  paid  out  of  the 
pi*oceeds  of  the  sale,  it  is  not  necessary,  and  the  ques- 
tion not  arising,  it  would  not  be  right,  for  us  to  give  any 
Anal  opinion;  but  as  the  point  was  discussed  at  the 
^ar,  and  several  cases  were  referred  to  upon  it,  it  may 
■^^  right  for  me  say,  that  1  am  not  at  present  satisfied 
^«at  these  costs  ought  in  such  cases  to  be  paid  out  of 
^ne  proceeds  of  the  sale.     The  sales  in  such  cases  are 
^J"  the  benefit  of  the  estates;  and  it  seems  to  me  rather 
"arU  upon  mortgagees,  that,  because  they  consent  to 
^^les  for  the  benefit  of  others,  their  securities  should  be 
^addled  with  costs  to  which  they  would  not  otherwise 
^^  liable.     It  is  said,  that  the  mortgagees  in  such  cases 
^^opt  the  suits,  and  get  the  benefit  of  their  securities 
^^ing  realized  ;  but  they  adopt  the  suits  at  the  instance 
^*^d  for  the  benefit  of  other  parties,  and  they  might,  and 
Probably  would,  in  many  cases,  be  content  to  rest  upon 
^neir  securities,  if  the  other  parties  did  not  desire  the 
''^aliiation  of  them.     I  may  observe,  also,  that  this  rule 

of 
Vol.  II_3.  C  C  Dj.s. 
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1864.       of  giving  the  parties  their  costs  of  the  sale  seems  to  b 
P^  modern  introduction,  and  not  warranted  by  the  ea; 

Mackinlay.  authorities.  I  make  these  observations,  however,  w 
out  intending  to  give  any  decided  opinion  upon 
question,  and  only  from  a  desire  that  it  may  be  fur 
considered  when  it  may  again  arise,  for  I  think  i 
great  importance  to  sales  of  estates  in  this  Court  ' 
mortgagees  should  concur  in  them ;  and  I  am  very 
prehensive  that,  if  the  proceeds  of  the  sales  are  to 
extent  to  be  subjected  to  the  costs  of  the  parties,  t 
may  be  deterred  from  so  doing.  I  need  hardly  f 
that  what  I  have  said  has  no  reference  to  cases 
which  the  mortgagees  themselves  come  to  the  G 
for  benefits  to  which  they  would  not,  without  its  aid. 
entitled  ;  and  that  I  give  no  opinion  how  this  partici 
case,  independent  of  the  special  circumstance  on  wl 
my  judgment  is  founded,  might  be  affected  by  the 
of  the  mortgagee  having  proved  her  whole  debt  ue 
the  decree,  which  she  appears  to  have  done.  The  oi 
upon  the  appeal  must  be  to  strike  out  the  direction 
the  payment  of  the  costs  of  the  parties,  and  to  di 
the  whole  proceeds  of  the  sale  to  be  paid  to  the  m 
gagee.     There  will  be  no  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce. 
T  am  of  the  same  opinion. 
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In  tlie  matter  of  WAY'S  TRUSTS ;  and  in  the  matter 
of  THE   ACT   FOR    BETTER    SECURING 
TRUST  FUNDS  AND    FOR  THE   RELIEF    WmSi 
OP  TRUSTEES.  ^'c"- 

Nov.  18. 
ni^BIS  was  an  appeal  by  the  Attorney-General  from  a  person  en- 

an  order  made  by  the  Master  of  the  Rolls,  who  ^*^*^.f  S  *° 
J      .  ''  '  equitable  re- 

Uecided  that  a  voluntary  settlement  of  the  11th  of  Maj/,  veraionary 
1862,  wa.  ineffectual.  ':^^}l^^ 

made  a  volun- 
At  the  time  of  the  date  of  the  voluntary  settlement  a  ment^f  ft"by 
«una^f  2,600/.  Old  South  Sea  Annuities  (afterwards  con-  ^^^  ^^"^^ 
^^^""ted  into  Reduced  £3  per  Cent.  Annuities)  was  stand-  notice  was 
^S  in  the  names  of  the  trustees  of  a  deed  dated  the  I8th  §i7d°either  to 
^^*    JVavember,  1820,  upon  trust  for  Susannah  Mary  Way  the  trustees 
^^^Hng  her  life,  and  after  her  death  (subject  to  certain  oruTany  per- 
■"&    interests  which  determined  in  her  lifetime)  upon  uninterested 

■*^st  for  Dame  Catherine  Cholmeley  absolutely.  to  the  original 

trustees  of  the 
stock ;  the  as- 

3By  a  voluntary  settlement  dated  the  1 1th  May,  1862,  f{,^"^ee7and*^ 

^**^cl    expressed  to  be  made  between   Lady   Cholmeley  subsequently 

^^^    "Ihe  one  part,  and  certain  persons  therein  named  as  and  made  a* 

^"■^^isstees  of  the  other  part,  Lady  Cholmeley  assigned  the  different  dis- 

^^^t^d  to  these  trustees  upon  certain  trusts,  for  the  benefit  of'heTund^* 

^^  **  her  two  sisters,  the  daughters  of  George  Way,  during  ''*>>ch  was  still 
•  -m-^      -,.  ,-        iji/..  ./.         1    standing  in  the 

^  ^^eir  lives,  and  after  the  death  of  the  survivor  of  such  names  of  the 

^  blighters,  upon  trust  to  assign  the  fund  to  the  owner  °"^"^'^"J2r 
■*^  r  the  time  being  of  the  mansion-house  called  Denham  that  unless  the 
^^^l€ict,  in  the  county  of  Bucks,  and   to  the  rector  for  guccewfully 

the  impeached  on 
the  ground  of 
fraud,  mistake 
*^i^* ''prise,  it  operated  as  an  effectual  disposition  of  the  fund,  notwithstanding  the 
^'^^•^''ce  of  notice  and  the  retention  and  destruction  of  the  deed  by  the  assignor. 

C  C  2 
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1864.       the  time  being  of  the  church  of  Denham  for  certa 1 1 

charitable  purposes. 

This  settlement,  which  contained  no  power  of  rev    i^j- 
cation,  was  formally  signed,  sealed  and  delivered  fc^jr 
Lady  Cholmeley  in  the  presence  of,  and  her  executi^on 
thereof  was  attested  by,  her  then  solicitor  Mr.  Tlionm^xs 
Sistner/y  who  had  prepared  the  deed  by  her  instructioras, 
and  had  on  a  previous  occasion  read  over  the  draft    to 
her  and  explained  its  contents  to  her.     Lady  Cholmet^y 
kept  the  deed  in  her  own  possession,  and  the  fact     of 
its  execution  was  never  communicated  to  the  trustees 
of  the  deed  of  1820,  or  to  the  trustees  nominated     in 
the  voluntary  settlement,  or  to  any  person  benefici&l  ly 
interested  under  that  settlement,  or,  so  far  as  appeared, 
to  any  other  person. 

On  the  15th  of  April,  1863,  Susannah  Mary  ITixy, 
the  surviving  tenant  for  life,  died.  Thereupon  ftp^r. 
Sismey  wrote  to  Lady.  Cholmeley  to  inform  her  that  'tJki^ 
fund  might  then  be  transferred  to  the  trustees  of  chc 
settlement  of  1852,  and  to  inquire  whether  those  trust.^^^^ 
were  still  living.  In  answer.  Lady  Cholmeley,  on  "C-H* 
12th  of  May,  1863,  wrote  to  Mr.  Sismey  as  follows: — ** 

''The  deed  of  1852  I  destroyed,  having  mad^  ^ 
codicil  to  my  will  concerning  the  2,5002.  you  mention*  » 
I  believe  the  trustees  are  still  living,  but  have  to  lan»^^' 
my  sisters  Miss  Anne  and  Charlotte  Way,  who  are  b^^^" 
dead." 

In  reply  Mr.  Sismey  wrote  to  Lady    Cholmeley     ^^ 
follows : — 

**  I  fear  the  destruction  of  the  deed  of  1852  does  n^^ 
render  it  inoperative  and  that  it  must  be  treated  as  sti" 
in  existence ;  and  if  I  am  correct  in  the  view  I  take  ^^ 
the  matter,  the  trust  fund  must  be  paid  over  to  tb^ 
trustees  of  that  deed." 

Lad/ 
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Lady  Cholmeley,  on  the  29th  of  May,  1863,  rejoined        1864. 
as  follows : — 

"  I  regret  haying  delayed  replying  to  your  note  of  the 
I3th  instant.  The  only  difference  I  have  made  between 
the  deed  of  1862  and  the  codicil  to  my  will  is,  that  the 
latter  leaves  the  stock  between  all  the  children  of  the 
late  Rev.  George  Way  and  Mrs.  George  Way.  There 
were  three  sons,  the  eldest  is  departed  this  life,  leaving 
a  son  and  two  little  daughters.  I  should  be  glad  to 
know  the  view  you  take  with  regard  to  dealing  with 
the  2,500/.,  as  I  do  not  seem  to  understand  it." 

Nothing  further  passed  between  Lady  Cholmeley  and 
Mr.  Sismey  on  the  subject  of  the  voluntary  settlement, 
"Qtil  her  death,  vvhich  took  place  on  the  2nd  of  Feb- 
^^^ry^  1861-.  She  left  a  codicil,  dated  the  2nd  of 
^orchf  1857,  by  which  she  specifically  bequeathed  the 
fund  in  question  to  all  the  children  of  her  late  brother 
(George  Way  who  should  be  living  at  her  decease,  to  be 
divided  between  them  in  equal  shares. 

In  consequence  of  the  doubt  whether  the  fund  passed 
"Oder  the  voluntary  settlement  or  under  the  codicil,  the 
'^stees  of  the  deed  of  1820  transferred  the  fund  into 
^^irt  under  the  Trustee  Relief  Act. 

*  he  children  of  George  Way  who  were  living  at  the 
"^e  of  Lady  Cholmeley  8  death  petitioned  for  transfer 
^^  the  fund  to  them,  and  the  Master  of  the  Rolls  made 
^^  Order  accordingly.  From  this  order  the  Attorney- 
^etieral,  as  representing  the  charitable  gifts  under  the 
^^Uement  of  1862,  appealed. 

The  Attorney-General  (Sir  R.  Palmer)  and  Mr.  T, 
fi*  Terrell  in  support  of  the  Appeal. 

The 
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1864.  The  judgment  of  the  Master  of  the  Rolls  proceed 

^^^^      on  the  ground,  that  no  notice  of  the  a88igninent  was  giv 

Way's       to  the  trustees.     We  submit  that  notice  is  not  necesss 

XBUfTs.       ^^  make  an  assignment  complete  but  only  to  exclu 

the  title  of  third  parties.  The  question  as  to  the  valid! 

of  a  voluntary  assignment  of  a  chose  in  action  has  be 

put  upon  this  :— has  the  assignor  done  all  he  coald 

make  a  complete  assignment?     We  say  that  here  tl 

assignor  has  done  all  that  was  necessary  on  her  par 

the  giving  of  notice   is  an  act  usually  done  by  t! 

assignee,  and  seldom  or  never  by  the  assignor  ;   and 

notice  given  at  any  time  before  a  fund  is  dealt  with 

suflScient,  unless  some  other  assignee  has  given  pri* 

notice ;  Loveridge  v.  Cooper  (a).    The  present  case 

governed  by  Shane  v.  Cadogan  (b)  and  Forteseue  v.  Ba 

nett  (c).      Meek  v.  Kettletcell  (d),  if  at  variance  wi 

those  caseSy  is  overruled  by  Kehewich  v.  Manning  (< 

which  is  supported  by  BlakeUy  v.  Brady  (f);  it  ma 

however,  be  distinguished  on  the  ground  that  the  subje 

matter  there  was  a  possibility,  which  is  not  the  subje 

of  assignment  but  only  of  contract,  so  that  a  valuab 

consideration  is  necessary  to  the  validity  of  any  dealii 

with  it  by  act  inter  vivos.     The  Master  of  the   Rol 

followed  his  own  decisions  in  Bridge  v.  Bridge  {g)  ar 

Beech  v.  Keep  (A),  which,  as  we  submit,  are  at  variam 

with    Sloane  v.   Cadogan  and  Kehewich  v.  Alannin 

The  retention  of  the  deed  by  Lady  Cholmeley  does  n* 

affect  its  validity ;   Fletcher  v.  Fletcher  {%) ;  and  if 

was  once  effectual  its  destruction  is,  of  course,  immi 

terial.     Donaldson  v.  Donaldson  (i)  is  in  our  favour. 

M 

(o)  3  ItttM  30,  58.  C/)  2  ^^'fry  4  Wohk,  iem 
(6)  Sug.  Ven.  <$-  P.  IIM  ed.      FlunktU,  311. 

1119.  (g)  16  Beav.  315,  324. 

(c)  3  Af.  4^  X.  36,  42.  (A)  18  Beav.  285. 

(d)  1    Hare,   464 ;    1    Phiil.  (i)  4  Hare,  67. 
342.  (*)  Kfly,7ll. 

(e)  1  De  a.,  M.  *  G.  176. 
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Mr.  Hobkouse  and  Mr.    W.   W.  Karslake  for  the        1861 
RespondeoU. 

In  the  circumstances  of  this  case,  there  would  have 
been   no   equity   against    Lady    Cholmeley   herself  to 
enforce  the  settlement  had  she  been  still  alive.     All  the 
circumstances  must  be  considered  to  see  whether  the 
settlor  intended  the  transaction  to  be  binding  at  once; 
Cecil  V.  Butcher  (a).     In  all  the  cases  where  voluntary 
asBignments  of  choses  in  action  have  been  upheld,  the 
transaction  was  intended  to  be  complete  as  between  the 
grantor  and  the  grantee.    Here  Lady  Cholmeley  intended 
the  arrangement  to  be  purely  private  between  herself  and 
her  solicitor,  and  to  be  incomplete  until  the  death  of  the 
surviving  tenant  for  life.     The  retainer  of  the  deed  by 
the    settlor,   coupled   with  the  fact  of  its   subsequent 
destruction  and  the  absence  of  notice  to  the  trustees  of 
^e  deed  of  1820,  or  to  any  beneficiary  or  trustee  under 
^e  voluntary  settlement,  is  conclusive  evidence  that  she 
^otended  to  reserve  a  power  of  revocation,  or  at  any  rate 
•contiol  over  the  property.     In  such  circumstances  the 
^^Urt  has  relieved  against,  or  refused  to  act  on  a  volun- 
tary settlement;    Naldred  v.   Gilham  (6),    recognized 
"^     Cotton   V.  King  (c);   Boughton  v.   Boughton  {d); 
^^^  Doe  d.    Garnons   v.  Knight   (e);    and    expressly 
'allowed   in   Uniacke  v.   Giles  (/).    As    to   the   cases 
^'^^d  on  the  other   side,  in  Fletcher  v.   Fletcher   the 
^^^stion   was,  whether   the   legal  liability  created  by 
•he    covenant   could    be   enforced    against  the   estate ; 
'^    ^lakely  v.  Brady  there  was  a  power  of  attorney  ;  in 

Fortescue 

Co)  Ceeil  v.    Buither,  2  Jac.  (e)  5  B.J^  C.  C7l. 

*    H^.  565.  if)  2  MolL  268  ;  tee  Worrall 

(6)  1  Peert  Williamt,  577.  v.  Jaeob,  3  Mer.  270. 
(c)  2  Prere  WiUiamyZ5S.  (g)  Kay,  711. 

{^d)  1  Atk.  635. 
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1864.  Fortescue  v,  Barnett  the  deed  was  delivered  to  the  tnis 
tees,  and  in  Donaldson  v.  Donaldson  (a)  to  the  bene 
ficiaries;  in  Shane  v.  Cadogan  and  Kekewich  v.  Manwm 
it  was  held  that  everything  had  been  done  which  couU 
be  done;  and  in  Kekewich  v.  Manning  there  was  notice- 
in  that  case,  the  question  as  to  the  absence  of  notice  wai 
expressly  reserved,  and  Meek  v.  Kettlewell  applies 
At  the  time  when  Lady  Cholmeley  destroyed  the  deec 
she  thought  that  by  so  doing  she  revoked  it  ThiJ 
shows  that  the  same  notion  was  in  her  mind  at  th< 
time  when  she  executed  and  retained  it.  If  the  soiicitoi 
had  asked  her,  as  he  ought  to  have  done,  Nanney  v. 
Williams  (6)  ;  Forskaw  v.  Welsby  (c),  whether  she 
intended  to  bind  herself  absolutely  or  to  have  power  tc 
revoke  the  deed,  she  would  have  directed  a  power  oi 
revocation  to  be  inserted.  The  impression  on  her  mind 
at  the  time  of  execution,  as  to  her  power  of  revocation 
being  erroneous,  the  Court  will  relieve  her  estate 
although  she  is  dead  ;  Phillipson  v.  Kerry  (rf).  Thii 
relief  may  be  given  under  the  present  petition,  and  it  ii 
not  necessary  to  file  a  bill  to  set  aside  the  deed  o< 
1862. 

Mr.  Bristowe,  Mr.  Haynes  and  Mr.  Springall  Thomp» 
son  appeared  for  other  parties. 

The  Attorney 'General  in  reply. 

ITie  Lord  Justice  Knight  Bruce. 
Upon  the  materials  before  the  Court   the   deed  oi 

185: 

(a)  Kay,  711.  (c)  30  Beav.  243. 

(6)  22  Beav.  452,  462.  (d)  32  Beav.  628. 
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1  862  must,  in  roy  judgment,  be  taken  to  have  been  duly        1864. 
and  completely  executed  by  Lady  Cholmeley.    There  is      ''^''^ 
no  evidence  before  us  that  its  execution  was  unfairly  or        Wat'b 
improperly  obtained,  or  that  she  executed  it  under  any       TRUiTs. 
xxiistake,  misapprehension   or    erroneous    advice.      In 
t.hese    circumstances   the    deed    must    be    supported, 
although  no  notice  of  it  was  ever  given  to  the  trustees 
or  to  any  other  person.    That  the  deed  was  retained  by 
L.a.dy  Cholmeley  and  afterwards  destroyed  by  her,  does 
not,  in  my  judgment,  alter  the  case.     We  are  not  now, 
however,  at  the  hearing  of  a  cause,  the  case  coming 
l>efore  the  Court  only  on  a  petition  under  the  Act  for 
the  Relief  of  Trustees,  and  it  is  alleged  that  evidence 
can  be  adduced  to  show  that  Lady  Cholmeley  executed 
^he  deed  under  misapprehension,  mistake  and  erroneous 
Bdvice.     If  the  parties  claiming  against  the  deed  desire 
an  opportunity  of  filing  a  bill  to  impeach  it  on  any  of 
those  grounds,  I  am  not  prepared  to  say  that  such  an 
opportunity  ought  not  to  be  given  them  ;  but  if  the 
case   is  to  be  decided  on  the  evidence  as  it  stands,  I 
dissent  with  great  respect  from  the  view  of  the  Master 
of  the  Rolls,  and  am  of  opinion  that  effect  ought  to  be 
given  to  the  deed. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  am  not  sorry  that  this 
case  has  been  brought  before  us,  as  I  have  long  antici- 
pated, from  the  observations  of  Sir  James  Wigram  in 
-"^^eh  V.  Kettlewell{a),  that  the  question  must  some  day 
^^H  for  decision  as  to  the  effect  of  a  voluntary  settle- 
'Hent  which  has  been  retained  by  the  grantor  without 
^^tice  of  it  being  given  to  any  person.  I  think  that, 
*^<^ording  to  the  principle  of  the  modern  decisions,  if 

the 

(a)  1  £/arf,464. 
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1864.       the  deed  is  duly  executed,  effect  must  be  giv^en  to  i%  ^  *^ 

notwithstanding  the  retainer  and  the  absence  of  notic^^  -^     "^^ 
and  it  is  satisfactory  to  me  to  find  that  in  Donaldson  9^^ 
Donaldson  (a)  the  Vice-Chanccllor  Sir  W.  P.  Wood  ha»  ^^  ^=:m\ 
taken  the  same  view.     In  Naldred  v.  Gilkam  (b),  ih^  ^^-^ — ^ 

circumstances   were    special.      In    Ward    v.  Lant  (O^C*^^^ 

Birch  V.  Blagrave  {d)  and  Cecil  v.  Butcher  (e),  thes^«^-^= 
deeds  were  executed  for  particular  purposes  of  th^  jJ  ^"^ 
grantors  without  any  intention  of  benefiting  the  grantees»«3^^    -= 

Taking  the  facts  as  they  stand,  effect  mast  be  given^S'S^  ^^ 
to  the  deed,  but  leave  will  be  given  to  file  a  bill  to  im-  irKr^ar  i 
peach  it,  if  a  desire  so  to  do  be  stated  to  us  within  s^  ^ 

fortnight. 

(a)  ICiry,  711.  (d)  Amb.  2&i, 

(b)  1  Peere  W.  577.  (e)  2  Jac,  Sf  W.  565. 

(c)  Free,  Ch.  182. 


•nni 
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1864. 


June 

24,  25,  27,  28. 

^00.21. 

BROOKE  V.  LORD  MOSTYN.  uiT^Ht. 

TICE8. 

1HIS  W88  aD  appeal  by  the  Plaintiff  from  a  decree  A  compromise 

-L     of  the  Master  of  the  Rolls  dismissing  his  bill,  ^^"p^ji^^ 

^The  following  statement  of  the  facts  is  taken,  with  some  insufficieucy  of 

abridgments,  from  the  judgment  of  the  Lord  Justice  p^y  ^^  infant's 

,jr\ini^;—  legacy,  and 

other  legacies 
charged  upon 

The  suit  was  instituted  for  the  recovery  of  a  legacy  |f»  ^^'^"^ 
^>f  ^0,000/.  given  by  the  will  of  Sir  Thomas  Mostyn,  Court  on  be- 
lated the  I8th  of  June,  1818,  by  which  he  devised  his  ^^^^1%  ^^ 
Ccrt-y-gedol  and  Plas  Hen  estates  to  Sir  Edward  Pryce  peared  that  at 
^JLloyd  (afterwards   the  first    Lord    Mo8tyn\  Richard  inquiry  as  to 

—Porrv  and  Cynric  Lloyd  for  the  term  of  600  years  upon  ^^?  compro- 

,.^  .         ,  ,         ,T  niise  bemg  for 

-ahe  trusts  theremafter  mentioned,  and  (subject  as  re-  the  benefit  of 

irded  those  estates  to  the  term)  he  devised  all  his  jocuml^t^rt 

statee,   in   default  of  issue  of  his  own  body,  to  his  lativetothe 

pphew,  the  present  Lord  Mastyn  (then  Edward  Mostyn  the"e8ta°e^of 


JAoyd)  for  life,  with  remainder  to  his  first  and  other  «  character 
«ons  in  tail  male,  with  remainder  to  his  nephew  Thomas  doubtful  whe- 
JPryce  Lloyd  for  life,  with  remainder  to  his  first  and  ||j^®J  ^^hich  "*" 
^Iher  sons  in  tail  male,  with  remainder  to  his  nephew  throughout  the 

rect,  was  not 
based  on  erroneous  principles,  so  as  to  give  an  under  value, — was  in  the  possession  of 
the  owners  of  the  estate,  but  was  not  laid  before  the  Master: — Htld^  that  the  compro- 
Buise  most  be  set  aside,  for  that  it  was  the  duty  of  the  owners  of  the  estate  to  bring 
the  case  fairly  before  the  Master,  and  supply  all  material  information  which  was  in 
their  possession,  and  that  the  case  was  not  altered  by  his  being  satisfied  with  the  mate- 
nala  before  him,  and  not  asking  for  further  information. 

Per.The  Lord  Justice  Turner : — A  compromise  sanctioned  by  the  Court  on  the  part 
of  an  mfiMit  cannot  be  set  aside  by  him  on  any  ground  which  would  be  insufiicient  to 
set  aside  a  compromise  between  persons  sui  juris.  Whether  it  can  always  be  set 
aside  on  grounds  which  as  between  parties  sui  juris  would  be  suflScient,  quart.  In 
isitlMr  ease  can  a  compromise  be  set  aside,  unlasa  there  has  been  on  the  part  of  the 
person  claiming  the  benefit  of  it  conduct  which  in  the  view  of  a  court  of  equity 
•Bmnits  to  finaira. 
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Robert  Williams  Vaughan  for  life,  with  divers  remainders 
over;  and  in  case  the  present  Lord  Mostyn  should  be- 
come entitled  in  possession  to  his  devised  estates  be 
bequeathed  to  his  nephew  Thomas  Pryce  Lloyd  an 
annuity  of  3,000/.  for  his  life,  to  commence  on  his 
attaining  twenty-one,  and  he  charged  all  his  real  estates 
in  aid  of  his  personal  estate  and  of  his  Cors-y-gedol  and 
Plas  Hen  estates  with  the  payment  of  this  annuity. 
The  trusts  declared  of  the  term  of  500  years  were,  by  sale 
or  mortgage  or  out  of  the  rents  and  profits,  to  raise  such 
moneys  as  should  be  suflScient  to  discharge  all  his  debts, 
funeral  expenses,  legacies  and  annuities,  and  in  aid  of 
and  as  an  auxiliary  fund  to  his  personal  estate  not  speci- 
fically bequeathed.  And  he  gave  the  following  legacies, 
namely,  to  each  of  his  sisters,  Essex  Mostytiy  Catherine 
Mostyn  and  Mary  Bridget  Mostyn  the  sum  of  I0,000i, 
to  be  paid  to  them  respectively  if  and  when  they  should 
respectively  marry,  with  a  direction  that  until  their 
respective  marriages  interest  at  four  per  cent  should  be 
paid  to  them  upon  their  respective  legacies — to  the  first 
Lord  Mostyn,  10,000/.— to  Gryffyd  Lloyd,  10,000/. — 
to  Richard  Parry ^  10,000/. — to  the  said  Cynric  Lloyd^ 
15,000/.,  and  to  Eliza  Mostyn,  20,000/.  (being  the  legacy 
sought  to  be  recovered  in  this  suit),  to  be  vested  in  and 
paid  to  her  when  she  should  attain  twenty-one  or  marry. 
He  also  gave  some  annuities  and  legacies  to  servants 
and  dependents,  and  appointed  Sir£.  P.  Lloydy  Richard 
Parry  and  Cynric  Lloyd  to  be  his  executors. 


Cynric  Lloyd,  the  legatee  of  15,000/.,  and  one  of  the 
executors,  died  in  the  testator's  lifetime.  The  testator 
died  on  the  17th  April,  1831,  without  having  had  any 
issue.  Upon  his  death  his  surviving  executors,  the  first 
Lord  Mostyn  and  Richard  Parry,  proved  his  will,  and 
the  present  Lord  Mostyn  (then  Edward  Mostyn  Lloyd) 
entered  into  possession  of  the  devised  estates,  including 
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th^  Cors-y-gedol  and  Plus  Hen  estates  comprised  in  the 
tersn. 

.JEssex  Mostyn^  one  of  the  legatees  of  10,000/.  under 
tb^  will,  also  died  in  the  testator's  lifetime,  so  at  the 
te^€ator's  death  there  was  payable  in  respect  of  legacies, 
in  d  ependently  of  the  legacies  to  servants  and  dependents 
armd  of  the  contingent  legacies  to  Catherine  Mostyn  and 
NM^xry  B.  Mostyn^  the  sum  of  50,000/.,  being  the  amount 
oF      the  legacies  to  the  first  Lord  Mostyn^  to  Gryffyd 
-tZcjyrf,  to  Richard  Parry  and  to  Eliza  Mostyn.     Pay- 
ments were,  it  appeared,  made  by  the  executors  and  by 
th  ^  present  Lord  Mostyn  in  respect  of  these  legacies. 
1*hc  legacies  to  servants  and  dependents  were   paid, 
arid  the  legacy  duty   was  paid  on  the  other  legacies. 
1k^  Merest  was  also  paid  for  several  years  on  these  other 
legacies,  and  as  to  some  of  them  payments  or  advances 
^vore  made  in  respect  of  principal.     In  the  year  1834, 
Jiichard  Parry,  one  of  the  legatees  of  10,000/.  and  one 
oF  t.he  executors  under  the  will,  died,  having  by  his  will 
^|>pointed    the    first   Lord    Mostyn,   John    Greathead 
^^42TTis  and  the  present  Lord    Mostyn  to  be  his  ex- 
^^tators,  who  duly  proved  his  will. 

In  the  year  1840,  a  suit  was  instituted  in  the  Court 

^^  Xxchequer  by  the  present  Lord  Mostyn  as  Plaintiff 

^S^inst  the  executors  and  trustees   and    the   legatees 

^ncler  the  testator's  will  for  the  administration  of  the 

^^stator's   estate,  in  order  to  settle  and  ascertain   the 

Extent  to  which  his  assets  were  liable  for  the  payment 

^^  his  legacies,  but  in  consequence  of  the  legacies  having 

"^^^B  subsequently  released  as  after  mentioned,  this  suit 

Appeared  to  have  been  dropped. 

In  the  same  year  (1840),  Eliza  Mostyn,  the  legatee 
^^  20,000/.,  married  Captain  Brooke,  and  by  their  mar- 
^^ge  settlement,  dated  the  2nd  June^  1840,  after  reciting, 
^^ongst  other  things,  that  the  personal  estate  of  Sir 
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Thomas  Mostyn  was  found  to  be  insafficient  for  th 
payment  to  Eliza  Mostyn  of  her  legacy  of  SO,000/.y  an 
that  the  same  remained  due  to  her  under  the  trusts 
the  term  of  500  years,  but  that  the  legacy  duty  payab- 
in  respect  thereof  had  been  paid,  and  that  a  suit  was  t 
pending  in  the  Court  of  Chancery  (meaning,  it  shou  ^K^ 
seem,  the  suit  in  the  Court  of  Exchequer),  in  which        mt 
was  sought  to  obtain  the  administration  of  the  testato^r**^ 
estate  subject  to  his  unpaid  debts  and  legacies,  un A ^^r 
the  direction  of  the  Court,  Eliza  Mostyn  assigned  ^wrm^ 
Captain  £roo^e  confirmed  io  Edward  Hyde  Clarke  VLwrm  <3 
George  Rochfort  Clarke  the  legacy  of  120,000/.  and  s^  1 1 
interest  to  become  due  for  the  same,  upon  trust  to  inv^^^t 
the   legacy    when  received,   and    to    stand    po8ses&^^<l 
thereof  in  trust  (after  life  estates  to  Mrs.  and  Captai^in 
Brooke)  for  the  child  or  children  of  the  marriage  wk^^'i 
being  a  son  or  sons,  should  attain  twenty-one,  or*       ^ 
daughter  or  daughters,  should  attain  that  age  or 
married.     In  this  settlement  there  was  contained  a  pK~ 
viso  that,  notwithstanding  the  trusts  therein  contaiim 
for  the  investment  of  the  legacy,  the  trustees  might  j 
mit  it  or  any  part  of  it  to  remain  on  its  then  pres^^'^ 
state  of  investment,  so  long  as  they  should  think  adv^v-  ^ 
tageous.      Charles  Hyde  Brooke^  the  Plaintiff  in  fc  ^ 
present  suit,  was  the  only  child  of  this  marriage. 


Early   in   the    year   1842,  the  first    Lord   Most^^ 
then  the  testator's  only  surviving  executor,  presen 
a    memorial   to   the    Commissioners   of   Stamps  aB^-' 
Taxes,  praying  that  the  legacy  duty  which  had 
paid  upon  the  legacies  might  be  repaid  to  him.     Tbr 
memorial  proceeded  upon  the  ground  that  there  we] 
no  assets  for  the  payment  of  the  legacies.    The  stai 
ments  contained  in  it  were  that  the  value  of  the 
tator's  personal  estate   at   the  time  of  his  death  wi 
53,129/.  105.  M.\  that  the  rental  of  the  estates  cQxxm 

pri 


CASES  IN  CHANCERY. 


37' 


1    1 

a.  m 


d, 
3 


*-v 


scd  in  the  term  of  500  years  was  5,027/.  \s.  2d.,  and 

^  the  value  of  those  estates,  calculated  at  twenty-one 

LX-s'  purchase,  was  105,568/.    I8s.   Id.;   that  those 

tes  were  subject  to  mortgages  amounting  to  105,000/., 

that  the  debts  due  from  the  testator  at  the  time  of 

death  (exclusive  of  mortgage  debts)  amounted  to 

,2381.  3«.  7<f.,  so  that  the  personal  estate  (including 

Talue  of  the  estates  comprised  in  the  term)  was  not 

cient  to  discharge  the  incumbrances  on  these  estates 

^d    the  testator's  specialty  and  simple  contract  debts. 

t^  ^  memorial  also  stated  that  the  testator's  other  estates 

^^v-ised  in  strict  Isettlement  were  not  charged  with  the 

^^ment  of  the  legacies  and  annuities  or  any  of  them, 

cc^^pt  the  annuity  of  3,000/.,  and   it  set  forth  the 

:^i  nion  of  counsel  that  the  Cors-y-gedol  and  Pla$  Hen 

^  '^^tes  alone  were  charged  with  the  payment  of  the 

^l:^t8,  legacies  and  annuities,  except  the  annuity  of 

^^^CX)/.,  which  was  charged  on  all  the  devised  estates, 

^  ^=1  that  the  trustees  and  executors  were  bound  to  pay 

of  the  personal  estate  and  the  Cors-y-gedol  and  Plas 

fi  estates,  the  testator's  bond  and  simple  contract 

^:^  ts  before  they  proceeded  to  the  payment  of  the  lega- 

>^K  and  annuities,  and  that  the  legatees  and  annuitants 

^c3i  no  right  as  against  the  devisees  of  the  estates 

^1^  ised  in  strict  settlement  to  throw  the  debts,  whether 

specialty  or  simple  contract,  not   being   mortgage 

V^ts,  on  those  estates.    The  Commissioners  of  Stamps 

3  Taxes,  in  answer  to  this  memorial,  required  the  first 

^  Mostyn  to  show  by  a  release  from  the  legatees 

^.t  no  money  had  been  paid  to  them,  and  that  they 

^^Id  make  no  claim   thereafter  upon  the  estates  or 

"^"^ies  for  the  legacies,  and  also  required  that  there 

c^uld  be  the  usual  affidavit  of  the  transaction  being 

^na  fide,  before  the  duty  was  returned.     In  conse- 

ice  of  this  requisition,  application  was  made  to  the 

^^tees  to  release  their  claims,  and  thereupon  in  the 
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1864.        months  of  April,  June  and  July,  1842,  QTyffyd  Lby^^ 
Brooks       ^^^  executors  of  Richard  Parry,  and  Mary  B.  Mosfj^^ 
V*  by  deeds  poll  under  their  bands  and  seals,  reciting  th  ^^ 

MosTYw.      the  personal  estate  of  the  testator,  together  with  tM^- 
Cors-y-yedol  and  Plas  Hen  estates,  devised  for  the  ter^  i 
of  500  years  for  the  payment  of  his  debts  and  legacii 
had  been  found  to  be  insufficient  for  the  payment  of  k:»  is 
debts  respectively,  released  all  the  testator's  real  a  «=M<i 
personal  estate  from  the  legacies  given  to  them  Gryff^j^^ 
Lloyd,  Richard  Parry  and  Mary  B,  Mosfyn  resp^cr- 
tively,  and  from  all  interest  thereon  and  all  claims  aiimct 
demands  in   respect   thereof.      Some  *  time,    howev'^r, 
before  the  execution  of  the  deed  poll,  which  was  e?c^ 
cuted  by  Mary  B.  Mostyn,  the  present  Lord   Mostym 
had  executed  an   indenture,  dated   the  28th   day      <^( 
January,  1841,  and  made  between  him  of  the  first  psLvt^ 
Catherine  Mostyn  (who  died  after  the  date  of  this    i^i- 
denture  and  before  the  execution  of  the  deed  poll)    <^^ 
the  second  part  and  Mai^  B.  Mostyn  of  the  third  pa*^ 
whereby  after  reciting  that  the  testator's  personal  e&VBLtA 
and  the  Cors-y-gedol  and  Plas  Hen  estates  for  the  iertJi 
of  600  years  were  wholly  insufficient  to  satisfy  the  tx?"^" 
tator's  debts,  and  that  there  were  therefore  no  fui^"* 
or  estates  out  of  which  the  legacies  given  by  the  %^^^^ 
could  be  paid,  he  covenanted  and  agreed  that  in  c^^^ 
Mary  B.  Mostyn  shouldAnarry  he  would  pay  or  by    I*** 
bond  or  by  mortgage  of  some  of  his  estates,  if  ther^*'^ 
required,  secure  to  be  paid  to  Mary  B,  Mostyn  the  s  ^^^ 
of  10,000/.,  and  further  that  he  would  pay  to  her  duri^^^ 
such  time  as  she  should  continue  unn)arried,  and  af^^^^ 
her  marriage  until  the  10,000/.  should  be  paid,  inter^^ 
upon  the  10,000/.  from  the  1 7th  of  October  then  1^^ 
(to  which  time  the  same  had  been  paid  or  secured);  &  ^^ 
he  also  entered  into  the  like  covenant  and  agreem^^' 
with  Catherine  Mostyn ;  but  it  was  provided  by  the  i^^^ 
denture  that  in  case  the  sums  of  10,000/.  should  resp^^^^ 
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lively  become  payable,  and  the  present  Lord  Mostyn 

slioajld  be  desirous  that  the  same  should  respectively 

r^fl^cfc ain  owing  on   bis  covenant,    bond    or    mortgage, 

^I^^x^herine  Mostyn  and  Mary  B.  Mostyn  would  not  re- 

q  uire  the  same  to  be  paid  during  their  respective  life- 

t^  wTK^es.     It  appeared  also  that  before  the  date  of  the 

cl^^d  poll  executed  by  Qryffyd  Lloyd  some  payments 

I^sad  been  made  to  him  by  the  present  Lord  Mostyn  on 

^<rcrount  or  in  respect  of  his  legacy,  and  that  Richard 

•^-^^^Mtrry  had  been  largely  indebted  to  the  testator's  estate 

^  an^d   bad  also  in  his  lifetime  received  some  payment  on 

^<^cr€)unt  or  in  respect  of  his  legacy. 


1864. 


I  n  Jtt/^,  1842,a  private  Act  of  Parliament  was  passed 

^^*^     the  petition  of  the  present  Lord  Mostyn^  by  which, 

*^^t.^r  reciting  that  the  testator  was  at  the  time  of  his 

^^«^th  indebted  to  a  large  amount  in  mortgage  bond 

^r^^cialty  and  simple  contract  debts,  and  that  the  Cors- 

S^^^^^dol  and  Plus  Hen  estates,  charged  by  his  will  with 

^■^^   payment  of  his  debts,  expenses,  legacies  and  annui- 

*^^,  were  mortgaged  to  a  large  amount  in  the  testator's 

■  '^  time,  and  that  several  other  estates  of  the  testator 

^^^'^'■ised  by  his   will   were  subject  to  mortgage  debts 

^^  *^     the  testator  to  a  large  amount,  and  that  the  first 

'^■"■^^^d  Mostyn  had  out  of  his  own  monies  paid  several 

^^^l^ts  of  the  testator  and  several  expenses  attending 

,^*'^ ^  carrying  into  execution  the  trusts  of  his  will  which 

^^  not  been    repaid,   and   that   the   personal   estate 

the   testator    was   wholly    insufficient  to   pay  his 

^^rtgage   bond  specialty    and   simple  contract  debts, 

""^^^^  that  the  Cors-y-gedol  and  Plas  Hen  estates,  de- 

^^«d   for  the  term   of  600  years   upon   trust  to   be 

^^^^d  or  mortgaged   in  aid  of  his   personal    estate,   if 

^  *^lher  mortgaged  or  sold  for  the  term  of  600  years 

would 
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1864.       would  not  raise  a  sufficient  sum  to  pay  the  mortgage 
bond  specialty  and   simple  contract  debts,  and    thai 
the   fee  simple  of  the  estates  comprised  in  the  term 
of  500  years,   and  also  the  other  estates  deraed  and 
settled   by   the   will   of  the  testator,  were  subject  to 
the  payment  of  his  mortgage  bond  and  specialty  debts ; 
and  that  it  was  desirable  and  would  be  for  the  benefit  of 
the  present  Lord  Mastyn  and  his  infant  sons  and  the 
persons  entitled  in  remainder  under  the  will  that  the 
bulk  of  the  Cors-y-gedol  and  Plas  lien  estates  ahould 
not  be  sold  if  the  sale  thereof  could  be  avoided,  and  that 
provision  should  be  made  for  payment  of  the  debts, 
expenses,  legacies  and  annuities  by  the  will  charged 
upon  the  term  of  500  years  created  in  the  Cors-y^gedol 
and  Plas  Hen  estates  so  far  and  to  such  extent  only 
as  the  debts,  expenses,  legacies  and  annuities  so  charged 
upon  the  term  ought  to  be  paid  according  to  the  trusts 
of  the  will,  and  also  that  provision  should  be  made  for    * 
payment  of  the  ntortgage  bond  and  specialty  debts  of  "^ 
the  testator,  and  that  such  provision  should  be  made  by  ^ 
the  sale  or  mortgage  of  detached  parts  of  the  Cbrf-y-^ 
ffedol  and  Plas  Hen  estates  and  of  detached  parts  oA 
other  unconnected  and  distant  estates  devised  by  thcaa 
will,  and  also  of  other  estates  devised  by  the  will  which^ 
were  detached  and  lying  at  a  distance  from  the  principaV^ 
n;ansion-house  and  demesne  hnds  of  Mostyn  (being  th 
estates  comprised  in  the  first  schedule  to  the  Act),  an 
that  if  the  monies  to  arise  from  such  sales  should  not 
sufficient  for  the  purposes  aforesaid,  then  such  provisioiv^ 
should  be  made  by  the  sale  or  mortgage  of  the  mansion— -i 
house  and  bulks  of  the  Cors-y-gedol  and  Plas  Htmf^ 
estates  (being   the  estates   comprised   in   the    second^ 
schedule  to  the  Act),  or  so  much  thereof  as  should  b^^ 
necessary   for  the   purposes   aforesaid,  and    that    th^ 
monies  which  should  arise  from  such  sales  should  hm^ 

applii 
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applied,  under  the  direction  of  the  Court  of  Chancery,  in 
pnying  the  debts,  expenses,  legacies  and  annuities  so 
clisirged  upon  the  term,  so  far  and  to  such  extent  as  the 
same  ought  to  be  paid  as  aforesaid,  and  in  paying  the 
mortgage  bond   and   specialty  debts  of  the  testator; 
and  that  it  was  also  desirable  and  would   be   for  ^he 
benefit  of  the  present  Lord  Mo$tyn  and  his  infant  sons 
and  the  other  persons  entitled  in  remainder  under  the 
will  that  other  estates  devised  by  the  testator  which 
were  detached  from  or  inconveniently  held   with  the 
mansion  and  demesne  of  Mostyn,  or  which  might  be 
conveniently  exchanged  for  other  lands  and  heredita- 
ments (being  the  estates  comprised  in  the  third  schedule 
to  the  Act),  should  be  sold,  or  exchanged  for  other  lands 
and  hereditaments,  and  also  that  the  lands  and  heredi« 
taments  which  should  be  purchased  or  taken  in  ex- 
change or  certain  parts  thereof  should  be  again  sold  or 
exchanged  in  like  manner  as  the  estates  devised  by 
the  testator,  in  case  it  should  be  expedient  to  sell  or 
fi^change  the  same  or  any  part  thereof,  and  that  the 
Monies  to  arise  from  such  sales  and  exchanges  should, 
^nder  the  direction  of  the  Court  of  Chancery,  either  be 
laid  out  in  paying  and  discharging  the  mortgage  bond 
•nd  specialty  debts  of  the  testator,  or  should  be  laid 
^^t  and  invested  in  the  purchase  of  other  freehold  lands 
^d  hereditaments,  and  that  the  lands  and  hereditaments 
P^i^chased  or  taken  in  exchange  should  be  conveyed 
*nd  settled  to  the  uses  of  the  testator's  will ;   It  was 
enacted  by  section  1,  that  the  estates  comprised  in  the 
"^"Cdules  to  the  Act  should  be  discharged  from  the 
'^^^  and  trusts  of  the  testator's   will  and  should  be 
seated  in    Thomas  Pryce  Lloyd,    Cynric    Lloyd    the 
younger  and  John  Hancock  Hall  upon  trust,  as  to  the 
^^tes  in  the  first  and   second   schedules,   either    to 
niortgagc  the  same  for  any  sum  or  sums  of  money  or  to 
•*"  the  same ;   and   as   to   the   estates   in   the   third 
D  D  2  schedule, 
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enacted  by  section  6,  that  all  monies  received  from  a 
sale  or  mortgage  made  in  pursuance  of  the  Act,  s 
which  should  not  be  applied  in  discharge  of  any  mc 
gages  on  the  premises  sold  or  mortgaged,  should 
paid  into  the  Court  of  Chancery ;  and  by  section  7j 
was  enacted  that  the  monies  so  to  be  paid  into  Co 
should  be  applied,  under  the  direction  of  the  Court, 
the  first  place  in  payment  of  the  costs,  charges  8 
expenses  attending  the  obtaining  the  Act,  and  attend 
the  sales,  mortgages  or  exchanges  thereby  authorized 
be  made,  and  the  execution  of  the  trusts  and  pofv 
thereby  created,  and  in  the  next  place,  as  to  the  mon 
to  arise  from  the  mortgage  or  sale  of  the  property  coi 
prised  in  the  first  schedule  and  from  the  mortgage 
sale  of  the  property  comprised  in  the  second  schedul 
after  discharging  any  mortgages  thereon,  in  paying  tl 
debts,  expenses,  legacies  and  annuities  charged  by  tl 
will  upon  the  term  of  500  years  created  in  the  Corj- 
gedol  and  Pla$  Hen  estates,  but  so  far  and  to  8U< 
extent  only  as  the  debts,  expenses,  Tegacies  and  anni 
ties  so  charged  upon  the  term  ought  to  be  paid  und 
the  trusts  of  the  will,  and  in  the  next  place,  in  payii 
the  mortgage  bond  and  specialty  debts  of  the  test 
tor  and  also  the  costs,  payments  and  expenses  of  t 
first  Lord  Mostyn  and  the  executors  in  paying  the  del 
of  the  testator  and  the  expenses  of  carrying  into  exec 
tion  the  trusts  of  his  will,  but  as  to  such  costs,  paymei 
and  expenses  in  the  like  order  in  which  other  like  ci 
ditors  would  be  entitled  to  receive  such  costs,  paymei 
and  expenses,  and  so  far  and  to  such  extent  only 
such  costs,  payments  and  expenses  might  be  chargeal 
upon  the  lands,  tenements  and  hereditaments  devis 
by  the  will  of  the  testator.  By  section  8  of  the  A 
the  rents  and  profits  till  the  sales  were  to  be  paid 
the  person  who  should  be  entitled  to  the  rents  of  t 
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purchased  premises;  and  by  section  11  it  was  enacted, 
that,  notwithstanding  anything  in  the  Act  contained, 
T/iomas  Pryce   Lloyd  and  Robert  Williams  Vaughan 
should  continue  entitled  to  receive  the  annuities  given 
to  them  respectively  by  the  will  of  Sir  Thomas  Mostyn 
by    and   out   of  the   properties  made  subject  thereto, 
except  such  parts  thereof  as  should  have  been  disposed 
of  by  way  of  sale  or  mortgage,  under  the  powers  of  the 
Act,  for  the  purpose  of  paying  debts,  legacies  or  annui- 
ties.    There  was  also  a  clause  in  the  Act  saving  the 
rights  of  all  persons,  except  the  devisees  under  the  will, 
and  all  and  every  other  person  or  persons  whomsoever 
li^ving  or  claiming,  or  who  might  have  or  claim,  any 
c^state,  right,  title,  interest,  use,  trust,  charge  or  incum* 
brance  whatsoever  of,  in,  to,  out  of  or  upon  the  pro- 
perty by  this  Act   vested   as   aforesaid,  or   any  part 
tl-iereof,  under  and  by  virtue  of  the  will  of  Sir  Thomas 
-^^Oityn^  other  than  any  person  or  persons  claiming  or 
*o  claim  under  any  mortgage  or  mortgages  which  might 
have  been  made  or  executed  under  the  trusts  of  the 
*^*"m  of  600  years, 

The  Cors-y-gedol  and  Plas  Hen  estates,  with  several 
^ther  large  estates,  were  comprised  in  the  first  and 
^^cond  schedules  to  this  Act,  and  thus  became  liable  to 
^^  sold  in  fee.  These  estates,  however,  and  the  testa- 
"^■''s  personal  estate,  were,  it  will  be  observed,  still 
^^rnaining  charged  with  Eliza  Mostyn's  legacy  of 
'^O^000/.,  which  had  been  put  into  settlement  upon  her 
**^^rriage  with  Captain  Brooke. 


1864. 


In  August  J  1842,  the  present  Lord  Mostyn  applied  to 

^^ptain  Brooke  for  a  release  of  all  claims  in  respect  of 

'^'s  legacy.     Captain   Brooke^  it  appeared,  upon  this 

application  being  made  to  him,  desired  to  consult  upon 

*^^  subject  Messrs.  Jones  Bateman  2f  Bennett,  who 

had 
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had  been  the  soh'citors  of  the  testator  and  of  & 
Brooke  before  her  marriage^  but  diflferences  had  at 
time  arisen  between  them  and  the  present  Lord  3fa$i 
and  in  consequence  of  such  diflferences  the  present! 
Mostyn  objected  to  their  being  consulted  on  the  mat 
and  desired  Captain  Brodke  to  consult  his  own  solid 
He  accordingly  consulted  Messrs.  WAiskaw,  who  had  ac 
for  him  on  the  occasion  of  the  preparation  of  his  marri 
settlement.  The  release  of  this  legacy  was  ultimat 
carried  into  effect^  under  the  advice  of  Messrs.  Whisk 
in  the  following  manner.  In  November,  1842,  a  bill  \ 
filed  in  Chancery  by  Captain  Brooke  and  his  wife  f 
the  present  Plaintiff  their  only  child,  who  was  then 
infant;  against  the  first  Lord  Mostyn,  the  present  L 
Mostyn,  Thomas  Eilward  Mostyn  Lloyd  Mostyn 
eldest  son,  as  the  tenant  in  tail  of  the  testator's  devi 
estates,  and  the  trustees  of  the  marriage  settlement, 
the  recovery  of  the  legacy  of  20,000/.,  and  after 
Defendants  had  appeared  to  the  bill,  a  petition  in 
cause  was  presented  by  the  Plaintiffs  stating,  am< 
other  things,  "  That  no  part  of  the  said  legacy 
20,000/.  so  bequeathed  to  your  Petitioner  Eliza  Bro 
has  ever  been  paid  or  satisfied,  and  that  no  accou 
have  been  directed  or  taken  in  the  said  suit  so  institu 
as  in  the  said  indenture  of  settlement  and  hereinbel 
mentioned,"  (the  above-mentioned  suit  in  the  Exc 
quer,)  ''and  all  proceedings  therein  have  been  stayed/ 
and  then  stating  that  the  first  Lord  Mostyn  and 
present  Lord  Mostyn  bad  represented  to  the  Petitior 
that  the  testator  was  at  his  death  largely  indebted 
mortgage  bond  specialty  and  simple  contract  del 
and  that  the  Cors-y-gedol  and  Plas  Hen  estates,  charj 
by  the  testator's  will  with  the  payment  of  his  del 
funeral  expenses,  legacies  and  annuities,  and  compri 
in  the  terra  of  500  years,  were  mortgaged  to  a  la 
amount  in  the  lifetime  of  the  testator ;  and  that  i 

01 


CASES  IN  CHANCERY. 


385 


only  was  the  personal  estate  of  the  testator  wliolly  in- 
sufficient for  the  payment  of  the  legacy  of  20,000/.,  but 
that  even  if  the  hereditaments  comprised  in  the  term  of 
600  years,  and  so  devised  as  thereinbefore  mentioned 
in  aid  of  tfnd  as  an  auxiliary  fund  to  the  personal  estate 
had  been  sold,  the  same  would  not  have  raised  a  sum 
eve/i   safficient  to   pay  the  debts   and    incumbrances 
afiecting  the  same ;  and  that  in  fact  there  was  no  fund 
or  estate  applicable,  according  to  the  trusts  and  intent 
of  the  will^to  the  payment  of  the  legacy  of  20,000/.  or 
«ny  part  thereof.     The  petition  further  stated  that,  as 
evidence  of  the  truth  of  such  representations,  the  first 
I^ord  Mo$tyn  and  the  present  Lord  Mostyn  relied  upon 
^iie  above  Act  of  Parliament  (which  was  stated  in  the 
petition),  and  insisted  that  the  legacy  of  20,000/.  was 
*K>t  a  sum  which  ought  to  be  paid  imder  the  trusts  of 
the  will  within  the  meaning  of  the  Act  of  Parliament ; 
^nd  alleged  that  the  sum  paid  by  the  first  Lord  Mostyn 
^or  the  legacy  duty  in  respect  of  the  sum  of  20,000/. 
^as  paid  by  him  in  ignorance  of  the  real  state  of  the 
assets  of  the  testator,  and  under  the  full  belief  and  ex- 
pectation that  the  same  would  be  sufficient  for  the  pay- 
'^^erit  of  all  his  debts  and  legacies.     Then  the  petition 
sta^^  that  the   present   Lord   Mostyn   was,   notwitlh* 
standing,  willing  to  make  a  provision  for  the  Petitioners 
*n  li^i]  of  the  legacy  of  20,000/.,  which,  he  alleged,  had, 
^ndcr  the  circumstances   before  mentioned,    foiled   of 
^flfect,  but  that  he  was  desirous  of  having  the  real  and 
personal  assets  of  the  testator  released  from  any  claim 
^n  aceount  of  it,  and  that  he  had  accordingly  proposed 
^0  the  Petitioners  that  the  suit  should  be  compromised 
^*^d  that  all  proceedings  therein  stayed  upon  the  terms 
after  mentioned,  namely,  that  the  Petitioners,  Captain 
J^^ooke  and  his  wife  and  the  trustees  of  their  settlement, 
should  release  the  first  Lord  Mostyn  and  the  present 
^^^  Mostyn  and  the  real  and  personal  estate  of  the 

testator 
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testator  from  the  legacy ;  and  that  the  present  Lon 
Mostyn  should  execute  a  deed  for  securing  to  the  trus 
tees  of  the  settlement  the  payment  of  20,000/.,  with  in 
terest  at  four  per  cent,  per  annum,  at  the  times  and  ii 
manner  after  mentioned,  namely,  that  the  present  Lon 
Mostyn  would  on  or  before  the  20th  of  January^  1851 
pay  to  the  trustees  upon  the  trusts  of  the  settlemen 
20,000/.,  or  would  on  or  before  that  day  efTectuall] 
secure  the  payment  thereof,  with  interest  at  the  rate  o 
four  per  cent,  per  annum,  to  the  trustees  by  a  convey- 
ance to  them  by  way  of  mortgage  of  estates  of  sufficieni 
clear  value  for  an  estate  of  inheritance  in  fee  simple  oi 
for  a  term  of  not  less  than  1,000  years,  so  that  the  suoi 
of  20,000/.  should  be  vested  in  the  names  of  the  trus- 
tees of  the  settlement  on  real  securities  in  the  same 
manner,  as  near  as  might  be,  as  if  it  had  been  paid  and 
re-invested  in  such  real  securities,  according  to  the  intent 
of  the  marriage  settlement,  with  a  proviso  that  in  ever] 
such  mortgage  there  should  be  contained  a  power  tc 
Lord  Mostyn  to  substitute  other  lands  of  sufficient  value 
for  the  lands  contained  in  such  mortgage,  and  that  Lore 
Mostyn  would  covenant  with  the  trustees  of  the  settle- 
ment that  he  would,  until  the  20,000/.  was  paid  oi 
secured  in  manner  aforesaid,  pay  to  the  trustees  interes 
on  the  20,000/.,  or  on  the  unpaid  part  thereof,  at  tin 
rate  of  four  per  cent,  per  annum,  and  that  he  would  a 
all  times  before  the  20th  of  January ^  1851,  pay  to  th- 
trustees  such  parts  of  the  20,000/.  as  the  trustee 
should  from  time  to  time  be  required  to  pay  under  th 
trusts  of  the  marriage  settlement ;  and  that  Lord  Mosiyi 
should  indemnify  the  trustees  from  all  damages  whic! 
might  arise  by  reason  of  their  executing  a  release  of  th 
legacy.  The  petition  then  proceeded  to  state  that  th 
Petitioners  were  satisfied  of  the  truth  of  the  statement 
of  the  late  Lord  Mostyn  and  the  present  Lord  Mostyn 
and  that  the  recitals  contained  in  the  Act  of  Parliament 
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were  according  to  the  fact,  and  that  they  were  advised 
that,  considering  the  nature  and  extent  of  the  liabilities 
affecting  the  estate  of  the  testator,  the  suit  could  not  be 
prosecuted  without  very  great  delay  and  expense,  and 
that  even  if  the  same  were  prosecuted,  no  part  of  the 
legacy  of  20,000/.  would  ultimately  be  recovered, — that 
under  these  circumstances  the  terms  of  compromise  pro- 
posed by  Lord  Mostyn  were  very   favourable   to  the 
Petitioners,  and  that  it  would  be  of  great  advantage  to 
t-liem  and  to  all  who  might  be  interested  under  the  in- 
denture of  settlement^  that  the  same  should  be  accepted 
s.nd   carried   into  effect.      But   that  nevertheless   the 
JOefendants,  the  trustees,  refused  to  execute  any  release 
^>f  the  legacy  of  20,000/.,  or  to  concur  with  the  Peti- 
"tionere  in  carrying  the  proposed  compromise  into  effect, 
except  under  the  direction  of  the  Court.     The  petition 
prayed  that  it  might  be  ordered  that  the  present  Lord 
-Mostyn  should  execute  a  deed  to  the  effect  stated  in  the 
Petition  for  securing  the  20,000/.  and  the  interest  upon 
>^  and  that  on  the  execution  of  that  deed  the  trustees 
^f  the  settlement  should  execute  a  proper  release  of  the 
'^gacy  of  20,000/.     By  an  Order  of  the  17th  of  Feb- 
^^^^^^f  1843,  it  was  referred  to  the  Master  to  inquire 
^net.her  it  would  be  fit  and  proper  and  for  the  benefit 
^^  ^he  infant  Petitioner  (the  present  Plaintiff)  that  the 
I^^^posal  mentioned  in  the  petition  should  be  carried  into 
effeet. 


1864. 


The  Plaintiffs  under  this  Order  carried  in  before  the 

^^Bter  a  state  of  facts  which  was  in  substance  to  the 

^^oae  effect  as  the  stating  part  of  the  petition,  and  this 

^^te  of  facts  was  supported  by  an  affidavit  of  the  first 

*^^rd  Mostyn,  sworn  the  31st  of  January ,  1843,  by 

^hich  he  deposed  that  the  testator  was  at  the  time  of 

^>8  death  indebted  to  various  persons  in  specialty  and 

*^«Xiple  contract  debts  to  the  amount  of  1 10,000/.  and 

upwards. 
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upwards^  exclusive  of  sums  of  money  charged  by  « 
of  mortage  on  the  estates  devised  by  the  will  and  i 
comprised  in  the  600  years'  term,  and  that  the  P 
Hen  estate  was  mortgaged  for  60,000/.  and  the  Cor$ 
gedol  estate  for  45^000/.,  and  that  the  value  of  the  t 
ta tor's  personal  estate  at  the  time  of  his  death  amoon 
to  53,000/.  or  thereabouts,  but  that  a  large  proport 
thereof,  amounting  to  10,000/.  or  thereabouts,  had 
been  and  could  not  then  be  realized,  and  that  the  M 
which  had  been  realized  in  respect  of  the  personal  eit 
amounted  to  41,000/.  or  thereabouts,  and  that  the  Va 
of  the  PUiS  Hen  and  Cors-y-gedol  estates  connpriaeli 
the  term  of  500  years  had  been  estimated  by  conlpttt 
persons  at  the  sum  of  151,800/.  at  the  great«8t  e 
mate,  and  that  the  testator's  personal  estate,  inclad 
the  value  of  the  estates  comprised  ifi  the  lerm^  \ 
wholly  tnsufBcidnt  to  discharge  the  incumbran 
thereon  and  the  specialty  and  simple  contract  de 
due  from  the  testator  at  the  time  of  his  death,  and  t 
the  other  estates  devised  by  the  testator  in  strict  aeK 
roent  were  not  charged  with  the  payment  of  the  legm< 
and  annuities,  except  the  annuity  of  3^000/,;  and  «1 
stating  the  opinions  of  counsel  to  the  same  effisct 
stated  in  the  memorial,  and  also  stating  the  Act  of  F 
liament^  he  further  deposed  that  he  had  not  reeei^ 
the  legacy  of  10,000/.  given  to  him  by  the  will  in  c 
sequence  of  there  being  no  assets  to  pay  the  aai 
and  that  he  did  not  expect  to  receive  the  same  or  x 
part  thereof;  and  he  further  stated  the  deaths  of  tk 
Mostyn  and  Catherine  Mostyn,  without  having  b 
married,  and  that  Mary  B.  Mostyn^  Oryffyd  tXoydv 
the  representatives  of  Richard  Patty  had  released 
testator*s  estate  from  all  claims  in  respect  of  their  le 
cies.  The  state  of  facts  was  further  supported  Vy 
affidavit  of  Cynric  Lloyd  the  younger,  the  auditor  of 
estates  of  the  present  Lord  Mostyn,  who  stated  that 
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was  well  acquainted  with  the  testator's  afTairs,  and  de- 
posed as  to  bis  debts  and  assets  to  the  same  effect  as 
the  first  Lord  Mostyn,  and  further  deposed  that  he  was 
vrell  acquainted  with  the  Pkts  Hen  and  Corg-y-gedol 
estates,  and  that  they  had  been  estimated  by  competent 
persons  at  the  sum  of  151,000/.,  and  that  he  beliered 
t.hai  sum  to  be  the  utmost  value  of  those  estates,  and 
^ai  he  had  carefully  examined  the  accounts  and  esti* 
mmtes  ccmnected  with  the  real  and  personal  estates  of  the 
testator,  and  that  the  personal  estate  and  the  Plcu  Hen 
luid  Cors-ygedol  estates  were  wholly  insufficient  to  dis- 
charge the  debts  due  from  the  testator  and  the  incum- 
braoGes  afiectiog  the  last-mentioned  estates.  There 
'Was  also  the  necessary  formal  evidence  in  support  of  the 
Btate  of  (acts,  and  the  marriage  settlement  and  Act  of 
Parliament  were  produced  before  the  Master. 

On  the  14th  of  March,  1843,  the  Master  made  his 

''eport  in  pursuance  of  the  order  of  reference,  and  thereby, 

^fter  referring  to  the  state  of  facts  and  to  the  evidence 

i*^  support  of  it,  and  finding  the  facts  to  be  as  alleged 

^^  the  state  of  facts,  he  certified  that  he  was  of  opinion  and 

"^und  that  it  would  be  fit  and  proper  and  for  the  benefit 

^f  tlie  infant  Plaintiff  that  the  proposal  in  the  petition 

and    report  mentioned  for  the  compromise  of  the  suit 

should  be  carried  into  effect    By  an  Order  made  in  the 

^^u^e  on  the  petition  of  the  Plaintiffs,  and  bearing  date 

the    17th  of  Marchf  1843,  the  report  was  confirmed, 

'^^d  it  was  ordered  that  the  Defendant  Edward  Mostyn 

-tioyj  Mostyn  (the  present  Lord  Mostyn)  should  exe- 

<^ute  a  deed  to  the  purport  and  effect  mentioned  in  the 

^Port  for  securing  to  E.  H.  Clarke  and  G.  R.  Clarte, 

^  trustees  of  the  settlement  of  Mrs.  Brooke^  the  due 

Payment  of  20,000t  and  interest  thereon  at  the  times 

^^d  in  the  manner  mentioned  in  the  report;  and  it  was 

^'^^red  that  upon  the  execution  of  this  deed  the  trustees 

E.  H.  Clarke 
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E.  H.  Clarke  and   O.  R.  Clarke  should  release  th^^^^ 
estates  from  Mrs.  Brookes  legacy  of  20,000/. 

In  pursuance  of  this  Order  an  indenture,  dated  the-^^^ 
20th  of  Marchy  ISiS,  was  made  between  the  present:^  mhk 

Lord  Mostyn  of  the  first  part,  the  trustees  of  the  settle ^^ 

ment  of  the  second  part  and  Captain  Brooke  and  his^Efl 
wife  of  the  third  part,  by  which  it  was  recited  that  the^»«~l 
first  Lord  Mostyn^  as  surviving  executor  and  surviving^^s-: 
trustee  of  the  terra  of  500  years  and  the  present  Lord£>-v 
Mostyn^  as  tenant  for  life  in  remainder  of  the  estates^  ^^^ 
comprised  in  the  term,  had  represented  to  the  trustees  oft^^^ 
the  settlement  that  the  personal  estate  and  the  estates  •^^c 
comprised  in  the  term  of  500  years  were  insufficient  tc^^ 
pay  the  bond  and  specialty  debts  of  Sir  Tkoma*  Mostynm^^  <^ 
and  that  there  was  no  fund  or  estate  applicable,  according  ■  ^ 
to  the  trusts  of  the  will,  to  the  payment  of  any  part  c::^ 
the  legacy  of  20,000/.,  but  that  no  accounts  had  y^  ^^p^ 
been  made  out  by  the  first  Lord  Mostyn  and  by  th 
present  Lord  Mostyn  to  prove   to  the  trustees  of  t\ 
settlement  the  insufficiency  of  the  estates  of  Sir  Thomas  -g  . 
Mostyn  to  pay  the  bond,  specialty  debts,  legacies 
annuities.   And  it  was  further  recited  that  the  first  Lo- 
Mostyn  and  the  present  Lord  Mostyn  had  paid  to  Eli:^=^ 
Brooke  interest  on  the  legacy  after  the  rate  of  four 
cent,  per  annum  up  to  the  date  of  the  deed,  and  that  t' 
first  Lord  Mostyn,  as  such  executor,  had  paid  the  su 
of  2,000/.  for  legacy  duty  in  respect  of  the  sum 
20,000/.,  and  was  desirous  to  obtain  the  repayment 
the  sum  of  2,000/.,  on  the  ground  that  there  were 
assets  of  Sir   Thomas  Mostyn  applicable,  according 
the  trusts  of  his  will,  to  the  payment  of  the  legacy,  a 
that  the  Commissioners  of  Stamps  and  Taxes  were 
ling  to  repay  to  the  first  Lord  Mostyn  the  2,000/.  on  I 
obtaining  the  release,  but  that  he  was  wholly  unable 
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-obtain  the  repayment  of  that  sum  without  the  execution 
of  a  release  by  the  trustees,  and  that  he  was  desirous 
that  the  legacy  of  20,000/.  should  be  eventually  paid  to 
JEliza  Brooke  and  her  trustees,  but  that  the  payment 
thereof  would  be  resisted  by  the  present  Lord  Mostyn 
and  the  first  Lord  Mostyn^  in  case  any  suit  or  proceed- 
ings were  prosecuted  by  the  trustees  for  the  payment 
thereof,  and  that  Captain  Brooke  and  his  wife  were  satis- 
fied that  it  would  be  greatly  prejudicial  to  them  if  any 
suit  or  proceedings  should  be  prosecuted  or  proceeded 
^ith  for  the  recovery  of  the  legacy,  and  that  they  had 
therefore  under  the  provisions  of  the  settlement  required 
the  trustees  of  the  settlement  that  no  suit  or  proceeding 
should  be  proceeded  with  for  the  recovery  of  the  legacy. 
And  it  was  further  recited  that  it  would  be  greatly  bene- 
ficial to  the  first  Lord  Mostyn  in  the  settlement  of  lus 
executorship  accounts,  and  to  the  present  Lord  Mostyn 
>n  the  sale  and  disposal  of  the  assets  comprised  in  the 
term  of  500  years  under  the  trusts  of  the  Act  of  Parlia- 
njent,  if  a  release  were  obtained  firom   the  legacy  of 
20,000/.,  and  that  the  present  Lord  Mostyn  accordingly 
proposed  to  the  trustees  and  to  Brooke  and  his  wife  that 
they  should  execute  a  release  of  the  legacy  of  20,000/., 
**^d    that  in  consideration  thereof  he  the  present  Lord 
M€>^tyn  should  enter  into  the  covenants  thereinafter  con- 
Uir^^  for  securing  to  the  trustees  the  payments  of  the 
«una  of  20,000/.  upon  the  trusts  of  the  settlement  at 
^"6   time  and  in  the  manner  after  expressed,  and  that  the 
^nistees  of  the  settlement  had  agreed  to   execute  the 
Please.      Then  it  recited  the  release,   and  then   Lord 
Mostyn  covenanted  that  he  would,  on  or  before  the  20th 
of  m/^anuary,  1861,  pay  the  20,000/,  or  secure  it  by  mort- 
gage of  real  estate,  and  the  trustees  -covenanted  that  if 
^y  part  of  the  20,000/.  should  be  required  to  be  paid 
^"^^y  would  not  take  any  proceedings  for  compelling  the 
P^y^ient,  unless  ordered  so  to  do  by  some  Court ;  and  that 
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the  present  Lord  Moslyn  should  have  the  defence  of  ar 
suit,  which  shall  be  instituted  for  the  purpose  of  eoi 
pelling  them  to  require  payment  of  the  20^0002. 

Captain  Brooke  and  his  wife  and  the  trustees  of  tht 
settlement  had  before  the  execution  of  this  indentu 
released  the  legacy  of  20,000/.  by  deeds  poll,  dated  r 
spectively  the  14th  and  16th  March,  1843.  That  ei 
cuted  by  Captain  and  Mrs.  Brooke  contained  the  fbibr 
ing  recitals: — "  Whereas  the  personal  estate  of  the  sa 
Sir  Thomcu  MoatyUyiogQihtr  with  the  said  estates  caHi 
Cors-y-gedol  and  Plas  Hen  so  devised  by  the  said  rechi 
will  for  the  term  of  500  years  for  the  payment  of  tl 
said  testator's  debts  and  legacies,  have  been  found  to  I 
insufficient  for  the  payment  of  such  debts;  and  where 
the  said  Charles  C.  Brooke  and  Eliza  bis  wife,  beii 
satisfied  of  the  insufficiency  of  the  said  testator's  person 
estate  and  of  his  said  estates  called  Cors-y-gedol  ai 
Plus  Hen  so  devised  for  the  said  term  for  the  paymcs 
of  the  said  testator's  debts,  have  agreed  to  execute  so. 
release  and  discharge  as  hereinafter  contained.*' 

After  the  above-mentioned  releases  had  been  execute 
two  further  memorials  were  presented  by  the  first  Lc3 
Mostyn  to  the  Commissioners  of  Stamps  and  Taxes  . 
the  return  of  the  legacy  duty.  These  memorials  sta€ 
the  releases  and  set  forth  further  opinions  of  counsel 
to  the  non-liability  of  the  testator's  devised  estates  0 
comprised  in  the  term  to  the  payment  of  the  legaci 
and  annuities,  and  in  one  of  them,  it  was  stated  that  i 
legacy  bequeathed  by  the  testator's  will,  nor  any  ififere 
or  payment  in  respect  of  such  legacy,  nor  any  anmiit 
had  been  paid  by  any  of  the  executors  of  the  testato 
and  that  there  was  not,  to  the  knowledge  or  belief 
the  memorialist,  any  deed,  document  or  other  insin 
ment  executed  by  the  testator,  or  on  his  behalf,  whi^ 
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would  confer  any  right  or  claim,  or  give  any  title,  legal 
or    equitable^  to   any   of  the  legatees    or  annuitants 
mentioned  in  the  testator's  will,  except  the  will,  or 
any    deed    document   or  instrument  whatsoever  exe- 
cuted  by   the  testator  or   on   his   behalf  mentioning, 
relating  or    in  anywise   referring  to    the    legacies    or 
annuities  or   any  of  them,  except  the  will,  and  that 
the   memorialist   had  not,  as    the    testator's   surviving 
tnifitee  or  executor,  or  in  any  other  capacity,  executed 
^y  8Qch  deed,  document  or  other  instrument,  and  that 
w>  such  deed,  document  or  other  instrument  had  ever 
l^en  executed  by  any  of  the  executors  or  trustees  of 
^■^c  testator  to  the  knowledge  and  belief  of  the  memo* 
'^list.    The  legacy  duty  was  not  repaid  under  these 
"irther  memorials,  but  it  was  afterwards,  and  after  the 
^  l«s  under  the  Act  of  Parliament  in  the  year  1 844,  about 
^   he  mentioned,  repaid  upon  a  memorial  presented  by 
^^   first  Lord  Moityn  to  the  Commissioners  of  the 
lasury. 


1864. 


In  Junf,  1844,  one  of  .the  estates  comprised  in  the 

firr^^t  aad  second  schedules  to  the  act,  but  not  comprised 

^^      the  600  years'  term,   was  sold  under  the  act  for 

^^COOL,  and  in  October,  1844,  the  principal  part  of  the 

^^^4s  Hen  estate  was  also  sold  under  the  act  by  public 

aift^tion  in  lots  for  sums  amounting  to  162,297/.  II*. 

'^^  remainder  of  this  latter  estate  was  likewise  after- 

"^^^^s  sold  under  the  act  in  the  year  1848  for  sums 

ftOE^ounting  to  25,0862.  4*.,  so  that  the  proceeds  of  the 

s^i^of  the  Plas  Hen  estate  alone  amounted  in  the  whole 

^    187,8S2/.  16f.     No  further  sales  of  the  estates  com- 

P^'iaed  in   the  first  and   second  schedules  to  the  act 

appeared  to  have  been  completed  under  the  act,  for  in 

^^  year  1861  the  Honorable  Thomas  Edward  Mosiyn 

*^^d  Mosiyn,  the  eldest  son  of  the  present  Lord  Mos» 

^Sni,  attained  twenty-one,  and  thereupon  the  entail  in 
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devised  estates  was  barred  and  the  estates  limited  to  th^d^ 

Honorable  T,  E.  M,  L,  Mostyn  in  fee,  subject  to  Lordbr^^ 

Mottyns  life  interest,  and,  Lord  Mostyn  having  inort-^«^j^, 

gaged  his  life  interest  with  power  of  sale,  and  the  Hon-  ^c^^ 

orable  T.  JE.  M.  Z.  Mostyn  having  purchased  the  life  ^^r 

interest  from  the  mortgagee,  the  trustees  of  the  act  ^•^ . 

conveyed  the  estates  which  had  not  been  sold  under  it^; 

to  the  Hon.  T.  E.  M.  Z.  Mostyn  in  fee.    A  sale  whichcf  ^^  ^ 

had  been  agreed  to  be  made  by  the  trustees  under  ^^^^^ 

Act  of  Parliament  of  the  Cors-y-yedol  estate  was  after-^^ 

wards  completed  by  him,  and  he  applied  the  monie^^ 

arising  from  this  sale  in  discharge  of  a  mortgage  whic-r^  ^  , 

he  had  made  of  the  estate.     He  also  made  8ettlemen\«-^^^^ 

and  sales  of  other  parts  of  the  estates  conveyed  to  h>^^^   - 

by  the  trustees  of  the  act,  including  the  remaining  pnm  _ 

of  the  Cors-y-gedol  estate,  and  that  estate  appeared  . 

have  been  sold  for  sums  amounting  in  the  whole  ^ 

124,428/.  2«.  9d.    The  monies  arising  from  the  rnlri —   n     Qf 

the  estates  which  were  sold  under  the  act,  after  pay  ^S  mig 

off  the  mortgages  upon  those  estates,  were  paid  k  mr:mio 

Court  according  to  the  provisions  of  the  act,  and  v^^^re 

administered  in  a  suit  of  Mostyn  v.  Mostyn,  which  '^^b^^ats 

instituted  in  the  Court  of  Chancery  in  the  montts         of 

December,  1842,  for  the  execution  of  the  trusts  of    *-  **^ 

act     This  suit  was   instituted   by   the   present   L#<^    *"^ 

Mostyn  against  the  first  Lord  Mostyn,  the  trustees 

the  act  and  the  eldest  son  of  the  present  Lord  Mosfj^^  *'^' 

In  this  suit  the  accounts  were  taken  of  the  testato^^^*  * 

estate  and  all  his  debts  were  paid,  and  by  one  of  t^^*^^* 

reports  in  the  suit,  dated   the  8th  of  July^  1846,  t^^*^* 

Master,  as  to  the  value  of  the  Cors-y-gedol  and  Pl^^^^ 

Hen  estates,  found  as  follows : — ^"  That  at  the  time  ^^ 

the  testator's  death  the  annual  net  rental  of  the  P^^^* 

Hen  estate  was  2,890/.  \\s.  Id.,  and  that  of  the.  CarS'-'-^y' 

gedol  estate  2,612/.  12*.  Irf. ;  that  the  value  of  the  te   ^"^ 

of 
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of  500  years  in  those  estates  at  the  time  of  the  testator's 
death  was  137,329/.,  from  which  being  deducted  the 
sum  of  105,000/.,  the  amount  of  the  mortgages  on  those 
estates,  there  remained  the  sum  of  32,329/.  as  the  value 
of  the  said  term  at  the  time  of  the  testator's  death," 


1864. 


Under  the  proceedings  in  the  suit  of  Mostyn  v.  Mostyn 
the  testator's  personal  estate  and  the  monies  paid  into 
Court  under  the  act  were  exhausted  in  the  payment 
of  oosts  and  of  the  testator's  funeral  and  testamentary 
ex  penses  and  debts,  leaving  in  Court  a  small  balance  only, 
quite  insufiBcient  to  meet  the  costs  remaining  unpaid. 
Under  directions  given  in  that  suit,  a  bill  was  also 
filed  to  recover  the  debt  due  from  the  estate  of  Richard 
^€€Try,  and  ultimately  upon  a  compromise  of  this  suit 
&  sum  amounting  to  upwards  of  8,000/.  was  paid  by 
J^€MTry'8  estate  in  discharge  of  the  debt. 

The  first  Lord  Mostyn  died  in  the  year  1854,  and 
^*^^¥ehad  not  since  his  death  been  any  personal  repre- 
sentative of  the  testator.    The  Honorable  T.  E.  M.  L. 
-^^c>^fy?i,  the  eldest  son  of  the  present  Lord  Mostyn,  died 
^■^-^r  the  institution  of  the  present  suit,  having  by  his 
^^■1 1  devised  his  real  estates,  including  the  unsold  parts 
^'^     the  estates  conveyed  to  him  by  the  trustees  of  the 
^^  ^3  to  Lady  Henrietta  Augusta  Mostyn,  Reginald  John 
^«^i  and  the  Honorable  Ralph  Pelham  Nevill,  and 
I^  jDointed  them  to  be  his  executors. 

"The  present  Lord  Mostyn,  some  time  in  the  year  1849 

1850,  became  embarrassed  in  his  circumstances,  and 

^  ^   had  ever  since  been  quite  unable  to  answer  the  cove- 

^-lits  on  his  part  contained  in  the  deed  of  the  20th 

-^•=»"€ircA,  1843. 

The  bill  in  the  present  cause  was  filed  in  the  year 

1859 
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1869  by  Charles  Hyde  Brooke^  the  only  child  of  On 
tain  and  Mrs.  Broc/ke,  as  being  the  'pereon  entit] 
under  their  marriage  settlement  to  the  capital  -of  i 
legacy  of  20;000ir.  It  was  filed  against  the  pre» 
Lord  Mostyn,  the  late  Honorable  T.  E,  M.  Z.  Mo9k 
(against  whose  devisees  in  trust  and  executors  it  ¥ 
revived)  and  the  trustees  of  the  settlement  of  1840,  a 
against  other  parties,  whose  interests  need  not  be  &tai< 
The  bill  was  filed  during  the  infancy  of  the  Plaint 
under  the  direction  of  the  Court,  in  a  suit  for  exiecuti 
the  trusts  of  the  marriage  settlement  of  1840,  and 
addition  to  the  facts  above  mentioned  it  alleged  tl 
the  total  amount  of  the  testator's  debts  at  his  dea 
other  than  mortgage  debts,  was  132,090/.  10*.  2d^ 
addition  to  the  sum  of  105,000/.,  secured  by  twomc 
gages  on  the  Plas  Hen  and  Cors-y-gedol  estaites,  ai 
that  the  total  amount  of  the  debts  of  the  testator,  ^dde 
to  the  total  amount  which  eventually  became  payabi 
in  respect  of  legacies  given  by  the  will  and  bequeathe! 
was  the  aggregate  sum  of  287,090/.  10*.  2d.,  and  tht 
the  value  of  the  personal  estate  of  the  testator  at  tl 
time  of  his  decease,  and  the  value  of  the  500  year 
term  in  the  PUts  Hen  and  Cors-y-gedol  estates  amountc 
in  the  aggregate  to  a  sum  very  far  exceeding  the  sum 
287,090/.  lOs.  2d.  The  bill  further  alleged  that  on  tl 
occasion  of  the  application  being  made  to  the  Plaintiff 
father  to  release  the  legacy  of  20,000/.,  Lord  Mast\ 
asserted  that  the  property  charged  by  the  testator  wit 
the  payment  of  the  legacy  of  20,000/.  would  pro' 
utterly  inadequate  to  satisfy  it,  and  that  he  furth 
assured  the  Plaintiff's  father  and  mother  that  he  wj 
very  anxious  and  desirous  that  the  legacy  should  1 
properly  secured,  and  further  that  when  his  eldest  m 
came  of  age,  which  would  be  in  1851,  the  legacy  wou 
certainly  be  either  paid  off  at  once  or  be  adequate 
secured  by  mortgage.     The  bill  further  alleged  that  tl 
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represeatatioiis  Diade  by  the  present  Lord  Mostyn  to 
the  Plaiotiff's  parents  as  to  the  insufficient  value  of  the 
properties  charged  with  the  payment  of  the  testator's 
debts  and  legacies  were  altogether  erroneousi  for  that 
811  ch  properties  were  far  more  than  sufficient  to  have 
p&id  the  whole  of  such  debts  and  legacies.  The  bill 
further  stated  that  the  Plaintiff's  father  was  wholly 
i^i:iorant  of  the  value  of  the  testator's  personal  estate 
and  of  the  500  years'  term^  and  relied  entirely  on  the 
trtith  of  Lord  MoBiyiCs  representations^  and  that,  being 
anxious  to  afford  any  reasonable  assistance  to  Lqrd 
Af^Gsiyn  in  winding-up  the  testator's  afirair3,  he,  in  reply 
to  Lord  MostyrCs  application,  stated  that  he  could  not 
himself  give  any  answer  to  the  application  until  he  had 
consulted  his  solicitors,  and  that  he  would  at  once  con- 
sult Messrs.  Jones,  Bateman  §f  Bennettj  who  had  been 
the  testator's  solicitors,  but  that  in  reply  Lord  Mostyn 
slated  that  differences  had  arisen  between  himself  and 
Atessrs.  Jones,  Bateman  k  Bennett,  and  that  he  should 
decline  having  anything  to  do  with  them  about  the 
business,  that  he  also  urged  the  Plaintiff's  father  to  con- 
sult some  other  solicitor,  and  that  the  Plaintiff^'s  father 
^ecordingly,  with  the  view  of  meeting  the  wishes  of 
^-ord  Mostyn,  and  having  at  that  time  perfect  confidence 
^^  hitn,  gave  instructions  to  Messrs,  Whishaw,  of  Gray's 
*^''^,  to  investigate  the  circumstances  relative  to  the  pro- 
Posed  arrangement,  and  to  act  for  him  and  his  wife 
^nd  infant  child  with  reference  thereto.  The  bill  further 
^"^gcd  that  Messrs.  Whisliaw  were  wholly  ignorant  of 
^^  Value  of  the  estates  comprised  in  the  term  and  had 
®^Gr  previously  been  employed  in  any  matters  con- 
^^<il^  with  the  testator's  estate  or  affairs  ;  that  Messrs. 
^^^s,  Bateman  ^  Bennett,  on  the  contrary,  as  was 
^'  1  known  to  Lord  Mostyn,  were  well  acquainted  with 
^  testator's  affairs  and  with  the  value  of  the  estates, 
*^^  knew  what  was  about  the  value  of  the  personal 
E  E  2  estate 
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estate  of  the  testator  and  what  was  the  amount  of  his 
debts,  and  were  in  the  year  1837  the  solicitors  of  the 
first  Lord  Mostyn  and  of  the  present  Lord  Mostyn,  and 
that  it  was  while  they  were  such  solicitors  that  the 
legacy  duty  on  the  several  legacies  bequeathed  by  the 
testator  was  paid  or  secured  to  be  paid  to  the  Commis- 
sioners of  Stamps  and  Taxes.  The  bill  then  stated  that 
the  Messrs.  Whishatv  considered  the  proposal  made  by 
Lord  Mostyn,  and  that,  in  order  to  enable  them  to  advise 
upon  the  subject,  they  were  furnished  by  Lord  Mostyn 
with  copies  of  the  memorial  to  the  Stamp  Office  and  of 
the  schedules  thereto ;  that,  acting  entirely  upon  the 
information  given  to  them  by  the  memorial  and  sche- 
dules, and  believing  the  same  to  be  correct,  they  advised 
the  Plaintiff's  father  that  he  ought  to  accede  to  the 
arrangement  proposed  by  Lord  Mostyn^  and  approved 
of  a  draft  deed  of  release,  purporting  to  release  the 
estate  of  the  testator  from  all  claim  in  respect  of  the 
legacy  of  20,000/.  That  Messrs.  Whishavo,  however, 
further  advised  the  Plaintiff's  father  that  the  interest  of  * 
the  Plaintiff  could  not  be  released  without  the  aid  of  H 
the  Court,  but  that  if  the  facts  were  as  stated  by  Lord   J 

Mostyn f  and   were  sufficiently  verified  by  proper  evi 

dence,  the  Court  would  probably  sanction  the  arrange — 
ment  and  authorize  the  execution  of  proper  deeds  for^a 
releasing  the  testator's  estate  from  the  payment  of  the^ 
legacy  of  20,000/.;  that  the  advice  thus  given  by^ 
Messrs.  Whishaw  was  founded  entirely  on  the  state—* 
ments  contained  in  the  memorial  and  schedules,  andE^ 
that  the  memorial  and  schedules  were  not  accurate,  bulP' 
largely  underrated  the  values  of  the  properties  comprisedK: 
in  the  term.  The  bill  further  stated  that  various  allega — 
tions  were  made  to  the  Master  by  or  on  behalf  of  tbe^ 
present  Lord  Mostyn  and  his  father  in  support  of  the^ 
propriety  of  acceding  to  the  arrangement,  and  thaV 
amongst  other  things  it  was  alleged  by  the  present  LordK= 

Most9*ff^ 
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Mastyn  that  ail  the  other  legatees  of  the  testator  had,  I86K 
without  any  valuable  consideration,  released  their  lega- 
cies under  the  testator's  will,  which  they  would  not  have 
done  had  they  not  been  well  assured  that  the  properties 
charged  therewith  were  insufficient  for  the  payment 
thereof,  and  it  charged  that  these  allegations  were  con- 
trary to  the  facts.  The  bill  stated  that  it  was  also  alleged 
that  if  such  proposed  arrangement  were  not  acceded  to 
on  behalf  of  the  infant  Plaintiff,  much  litigation  would  be 
certain  to  ensue,  and  that  the  legacy  of  20,000/.  would 
be  altogether  lost  to  Mrs.  Brooke  and  those  claiming 
through  her.  The  bill  further  stated  that  the  PiaintiflF's 
father  and  mother  had  at  the  time  of  the  inquiry  the 
"^ost  perfect  confidence  in  the  present  Lord  Mostyn, 
and  fully  believed  and  relied  upon  all  his  representations, 
and  accordingly  did  not  oppose  his  proceedings  before 
^he  Master. 

The  case  made  by  the  bill  may  be  considered  as 
sntuiued  up  in  paragraphs  62,  63,  64,  which  were  as 
follows: — 

**  62.  The  Plaintiff  charges  that  the  said  report  of 
^«  said  Master,  bearing  date  the  I4th  of  March,  1843, 
^^H  Founded  on  misrepresentations  made  by  or  on  be- 
**alf  of  the  said  Defendant  Edward  Mostyn  Lloyd,  Lord 
^^osiyn,  of  facts  which  were  or  ought  to  have   been 
^*thin  his  own  knowledge,  and  further  that  such  mis- 
representations were  acted  on  and  that  thereby  great 
*088  and  damage  have  accrued  to  the  Plaintiff,  and  the 
*^laintiflF  likewise  charges  that  the  said  releases  executed 
r^pectively  by  the   said    Edward  Hyde    Clarke   and 
^targe  Rochfort  Clarke  were  founded  upon  the  like 
^^representations  made  by  the  said  Defendant  Edward 
^^^tyn  Lloyd,  Lord  Mostyn,  and  that,  so  far  as  affects 
the  Plaintiffy  such  releases  ought  not  to  be  considered 
*•  Valid  and  binding  or  of  any  effect.'* 

"63.  The 
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"  63.   The  principal   allegations  made   to   tbe    said 
Master  by  or  on  behalf  of  the  said  Defendant  Edward 
Mostyn  Lloydy  Lord  Mostyn^  in  favour  of  the  proposed 
arrangement,  and  upon  the  consideration  of  which  the 
Master  made  his  report,  were,  first,  that  the  value  of  the 
personal  estate  of  the  said  testator  and  of  the  said  ternn 
of  500  years  in  the  said  estates  charged  by  the  said  tes- 
tator with  the  payment  of  his  debts  and  legacies  was  by 
a  large  amount  insufficient  for  the  payment  of  such  debts 
and  legacies  ;  secondly,  that  all  the  other  legatees  under 
the  said  will  of  the  said  testator  had^  without  any  valu- 
able consideration  and  after  duly  investigating  all  the 
circumstances  of  the  case,  released  the  property  charged 
therewith  by  the  said  testator  from  the  legacies  given 
and  bequeathed  to  them  respectively,  and  that  they  had 
thereby   admitted  that  the  value  of  the  said  personal 
estate  of  the  said  testator,  and  of  the  said  term  of  500 
years  in  the  said  estates  comprised  therein,  was  insuffi- 
cient to  pay  and  discharge  such  debts  and  legacies,  and 
that  unless  the   said   proposal  of  the   said  Defendant 
Edward  Mostyn  Lloyd,  Lord  Mostyn^  were  acceded  to 
the  said  legacy  would  wholly  fail ;  thirdly,  that  it  would  be 
more  to  the  advantage  of  the  Plaintiff  to  have  the  secu- 
rity  of  the  covenant  of   the   said  Defendant  Edward 
Mostyn  Lloyd,  Lord  Mostyn,  which  would  bind  his  life 
estate  in  the  large  hereditaments  devised  to  him  for  bis 
life  by  the  said  will  of  the  said  testator,  rather  than  to 
retain  the  charge  created  by  the  said  testator,  upon  pro- 
perty alleged  to  be  by  a  large  amount  insufficient  to 
satisfy  the  debts  of  the  said  testator." 


''64.  The  Plaintiff  charges  that  all  the  said  allegations 
made  by  or  on  behalf  of  the  said  Defendant  Edward 
Mostyn  Lloyd,  Lord  Mostyn,  to  the  said  Mastery  and 
upon  which  the  said  Master  mainly  founded  his  said 
report,  and  upon  the  truth  of  which  allegations  the  said 

release 
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release  was  directed  to  be  executed,  were  contrary  to  the 
fnct,  aad  that  it  was  well  known  to  the  said  Defendant 
£UJtjniTd  Mostyn  Lloyd,  Lord  Mostyn^  at  the  time  wheo 
he  either  by  himself  or  by  his  solicitors  and  agents  tnade 
such  allegations  to  the  said  Master,  that  such  allegations 
were  contrary  to  the  fact." 


1864, 


The  bill  further  charged  that  the  actual  value  of  the 

personal  estate  of  the  testator,  as  admitted  by  the  first 

Lord    Mostyn  and  by   the  present  Lord  Mostyn,  was 

44f,5Gl/. ;  that  the  value  of  the  term  of  500  years  was 

350,000/.  at  the  least,  leaving  a  clear  surplus  of  109,469/. 

after    paying  the  mortgages  for  60,000/.  and  45,000/. 

and  after  paying  and  satisfying  all  the  testator's  debts 

and  legacies ;  that  with  reference  to  the  representation 

made  by  or  on  behalf  of  the  Defendant  Lord  Mostyn 

to  the  Master,  that  the  Commissioners  of  Stamps  and 

Taxes  had  consented  to  return  the  legacy  duty  paid  or 

secured   to   be   paid   by   the   first   Lord   Mostyn,    thp 

statements  made  to  the  Commissioners  as  to  the  value  of 

<ne  estates  charged  with  debts  and  legacies  were  very 

•ncorrect;    that  when   the    Defendant    Lord    Mostyn 

***^tained  (if  he  did  ever  obtain)  from  the  Commissioners 

*   tectum  of  the  legacy  duty,  he  well  knew  that  a  part 

^^^y  of  the  Plus  Hen  estate  had  been  sold  for  57,000/., 

"^^«"e  than  he  had  stated  the  whole  value  of  the  estates 

charged  with  the  debts  and  legacies  to  be,  and  that  the 

'^mainder  of  the  Plas   Hen  estate  was   worth  about 

^»000/.,  and  the  value  of  the  Cors-y-gedol  estates  ex- 

ceeded  100,000/.,  as  he  had  since  sworn,  so  that  he  well 

^^^w  that  the  estates  were  worth  at  least  three  timies  as 

^^ch  as  in  the  memorial  he  misrepresented  the  value 

^^ereof  to  be. 


^he  bill  further  charged  that  no  sufficient  or  proper 
^^^dence  as  to  the  propriety  of  the  proposed  arrange- 
ment 
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ment  was  ever  carried  in  before  the  Master  prior  to  hi 
report  of  the  14th  of  March,  1843,  and  the  only  evident 
upon  which  he  proceeded  was  calculated  to  convey,  an 
did  in  fact  convey  to  him,  a  very  erroneous  view  of  th 
actual  facts  of  the  case,  and  especially  of  the  real  valu 
of  the  properties  charged  with  the  debts  and  legacies. 


And  the  bill  prayed  to  have  the  compromise  set  asid 
and  the  legacy  raised  and  paid. 

Lord  Mostyn  by  his  answer  stated  that  the  legacy  dut 
on  the  legacies  was  paid,  and  that  payments  on  accoun 
of  some  of  the  legacies  were  made  by  him  on  the  erro 
neous  supposition  that  the  real  estates  of  the  testator  no 
comprised  in  the  term  were  liable  to  the  payment  of  th 
legacies,  and  that  there  were  therefore  sufficient  assets  t 
satisfy  the  same.  He  further  stated  that  the  idea  of  hi 
giving  a  security  for  payment  of  the  sum  of  20,000i 
originated  in  the  first  place,  not  from  his  desire  to  obtaii 
a  release  of  the  legacy,  but  from  his  wish  to  benefit  an< 
secure  a  provision  for  Eliza  Mostyn.  He  alleged  tha 
the  legatees  were  represented  by  their  respective  solici 
tors,  whom  he  named ;  that  such  solicitors  investigate* 
the  state  of  the  assets,  and  that  after  due  investigation  a 
the  legatees  released  or  waived  their  legacies,  excej 
Catherine  Mostyn,  who  died  unmarried  on  the  21  st  < 
August,  1841.  He  further  stated  that  the  legacy  dut 
paid  on  the  legacies  was  returned  by  the  Commissioner] 
and  the  security  given  for  such  of  the  duties  as  were  n( 
paid  was  cancelled  in  consequence  of  the  memorials  an 
on  the  Commissioners  being  satisfied,  as  the  facts  were 
that  there  were  not  sufficient  assets  for  the  payment  < 
the  legacies. 


He  further  stated  that  the  105,5()8/.,  the  value  of  th 
estates  comprised  in  the  term  as  stated  in  the  memoria 
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I  calculated  at  a  net  rental  of  5fl27Lf  being  the  aver- 
age for  the  six  years  prior  to  the  date  of  the  memorial  at 
twenty-one  years'  purchase,  and  he  set  forth  a  state- 
ment made  by  Mr.  Sisson,  the  local  agent  of  the  estates 
devised  by  the  will  at  the  time   when  the  releases  of 
the  legacies  were  in  the  course  of  negotiation,  which  state- 
ment was  as  follows : — 


**  I  have  perused  that  part  of  Mr.  Harris's  letter"  (that 
is,  the  representative  of  Mr.  Parry)  "which  requires  in- 
fcrination  as  to  the  rental  of  the  Plas  Hen  and  Cors-y- 
^^dol  estates  and  the  value  of  the  same  if  sold  under  the 
'^^ill  of  the  late  Sir  Thomas  Mostyn  for  the  term  of  500 
years,  and  with  reference  thereto  I  beg,  in  the  first  in- 
stance, to  refer  you  to  the  enclosed  copy  of  my  ten  years' 
^▼erage  of  the  receipts,  outgoings  and  net  income  of  the 
^bove  estates,  which  averages  were  made  up  and  signed 
*>y  me  on  the  2nd  oi  August  last.     From  these  it  will 
appear  that  for  that  period  the  average  net  receipts  from 
^heae  estates  amount  to  6,296/.  annually.      Since  the 
year  1840,  a  similar  expenditure  in  repairs,  drainage  and 
planting  has  been  continued  with  a  view  to  enhance  the 
Value  of  the  estates  permanently,  and  in  consequence  of 
^^ch   extensive  repairs  and  improvements   of  the   two 
^states,  they  have  been  revalued,  and  the  result  of  such 
**evaluing  and  new  letting,  I  believe,  will  be  that  the  net 
^'^coine  from  the  two  estates  will  be  increased  1,015/. 
P^>"  annum.     But  the  increased  letting  was  effected  pre- 
'^^ously  to  the  new  tariff*  and  present  state  of  the  markets, 
^'^d  it  is  in  some  measure  doubtful  whether  this  increase 
^^  rental  can  be  maintained.     I  will,  however,  present 
^y  Valuation  of  the  term  of  years  if  sold  according  to 
^■^^  old  rental,  the  net  amount  of  which  I  will  take  at  the 
^^^  of  5,887/.  annually,  which  is  more  than  the  annual 
"^^t   receipt  of  ten  years'  average,  because  larger  sums 
^^^e  expended  than  the  ordinary  repairs  and  outgoings 

would 
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1864.  would  have  requirecL  Tbis  income  for  the  teim  of  50 
years,  froiB  my  own  opinion^  corroborated  by  the  opi 
nion^  of  others  accustomed  to  valuations  on  the  contiii 
gencies  and  disadvantages  attending  such  aa  estate, 
estimate  at  twenty-two  years'  purchase,  which  wouIn 
amount  to  1^,514/.  I  will  also  add,  supposing  that  tk 
increased  rental  can  be  maintained,  the  estimate  for  ih 
purchase  of  the  terra  would  be  151,844/.;  but  from  th 
present  apprehensions  respecting  the  agricultural  iate 
rests,  the  realization  of  this  latter  sum  cannot,  with  an; 
certainty,  be  calculated  upon. 

''  John  Sisson, 

"  Agent  of  the  esUtta.' 
"  3rd  June,  1842." 

The  answer  went  on  to  state  that  the  memorials  ti 
the  Commissioners  stated  the  testator's  debts  due  at  hi; 
death  other  than  mortgage  debts  at  only  1 12,238L  Z$.  7d. 
but  that  they  were  afterwards  ascertained,  in  the  sui 
of  Mastyn  v.  Mostyn  in  Chancery,  to  amount  t 
132,090/.  10<.  2c/.,  and  that  they  stated  the  mortgag; 
debts  charged  on  the  estates  comprised  in  the  term  ■ 
105,000/.,  and  that  upon  the  statements,  taking  th. 
lowest  estimate  of  value,  there  was  a  deficiency  of  up 
wards  of  71,000/.  for  payment  of  the  debts  exclusive  c 
legacies  and  testamentary  and  funeral  expenses,  and  tfafl 
taking  the  highest  estimate,  which  was  he  believed  unde 
the  circumstances  far  too  high,  there  was  a  deficiency  g 
25,000/.  and  upwards,  and  that  had  there  been  an. 
surplus  for  payment  of  legacies,  but  not  sufficient  to  pa; 
them  in  full,  they  would  have  had  to  abate  pari  passu 
and  he  submitted  that  if  it  should  be  held  that  the  re 
lease  of  the  legacy  of  20,000/.  was  for  any  reason  invalid 
the  Plaintiff  ought  not  to  stand  in  a  better  position  thaj 
if  the  other  legacies  had  not  been  released.  He  reliei 
also  upon  the  recitals  in  the  Act  of  Parliament,  statioi 

ihm 
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that  evidence  was  adduced  in  support  of  them  before  the 
House  of  Lords.     He  further  stated,  that  when  he  made 
th^  proposal  mentioned  in  the  report  of  the  14thofilfarcA, 
1 8*43.  all  parties  were  satisfied,  as  the  facts  were,  that 
tH^re  were  not  sufficient  assets  for  payment  of  the  legacy, 
a-r^d  that  when  he  made  the  proposal  he  believed^  as  be 
"^^i^  then  fully  entitled  to  do,  that  his  means  were  suf- 
fice ient  for  the  purpose, — that   the    Master  was   duly 
^t:^«nded  by  the  solicitors  of  all  parties  including  the 
■■^  faint,  and  that  all  facts  were  properly  brought  Before 
^i  wrm  and  fully  investigated  by  him,  and  he  was  satisfied 
^l^^«i.t  the  proposal  was  for  the  benefit  of  the  infant;  and 
■^^    stated,  that  the  compromise  was  bond  fide  from  be- 
ST^  v^ning  to  end,  and  that  there  was  no  pretence  whatever 
'^^^  alleging  that  there  was  any  improper  scheme  or  any 
*«*^iid  or  misrepresentation  or  concealment  or  any  undue 
¥^v*^8sure  on  his  part  or  on  the  part  of  his  solicitor  or 
^S^nts,  that  the  arrangement  was  bond  fide  believed  by 
^^  1    parties  to  be  for  the  benefit  of  the  infant,  and  that  the 
*s  ■"oonds  on  which  the  order  and  indenture  and  deeds  poll 
"^^^ve  respectively  made  and  executed  were  such  as  before 
^^^ted,  and  that  they  truly  and  fully  appeared  in  the 
^^^tements  and  recitals  in  the  order  and  indenture  and 
'^^^ds  poll  respectively  contained,  and  that  such  recitals 
^^^^  statements  were  according  to  the  facts,  and  that  he 
^^^i^e  no  statements  or  representations  substantially  or 
^*^  ^terially  diflPering  therefrom,  and  that  the  trustees  of 
*^  ^  settlement  were  both  particularly  active  in  everything 
^Xating  to  the  compromise,  and  were  both  as  he  believed 
^  ^roughly  satisfied   of   its    expediency.     He    further 
^^^ted  that  he  was  anxious  at  the  time  of  the  compro- 
^^ise  that  the  legacy  should  be  paid  or  secured  for  the 
^^^nefit  of  the  parties^  and  that  he  believed   that   the 
^^•^rangement  was   under   the  circumstances    the  most 
^^^neficial  course  that  could  have  been  adopted,  and  at 
^^^y  rate  it  was  bond  fide  intended  so  to  be ;  if  the  suit  of 

Brooke 
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Brook  B 

V. 

Lord 

MOSTYN. 


Brooke  v.  Mostyn  had  been  prosecuted,  the  relief  sought  ^ 
thereby  would  unquestionably  have  been  opposed  by  ^ 
every  means,  and  he  believed  that  the  result  would  have  ^^^ 
been  that  the  Plaintiff  would  have  got  nothing.  He  ^^ 
further  stated,  that  when  the  proposal  was  made  he  fully  ^^^  J 
believed  and  had  every  reason  to  believe  that  be  should^»  J 
be  able  to  carry  it  into  effect,  and  that  he  was  satisfiedE^*^ 
that  under  the  circumstances  the  proposal  was  for  th^«-J 
benefit  of  the  infant.  He  admitted  that,  by  reason  o^^:^ 
circumstances  which  occurred  subsequently,  he  had  no^<=»^ 
the  means  of  performing  his  covenant.  He  alleged,  tha 
at  the  time  the  sales  took  place  by  public  auction  thr 
money  market  was  very  favorable  and  there  was  a  gre^^.^^ 
demand  for  landed  property,  particularly  in  Wales^  an  ^r^ai 
by  reason  of  such  demand,  and  of  the  manner  in  whiG^^to-.  ^ 
the  Plas  Hen  estate  was  laid  out  for  the  sale,  and  fro  ^vc:^ 
exceptional  circumstances  attending  the  sale  of  some 
the  lots,  the  prices  obtained  for  the  Pkts  Hen  estate  wr  ^ 

exceedingly  high,  in  fact  far  higher  than  bad  ever  pr 
viously  been  obtained  for  property  in  WaleSy  the  pric= 
amounting  on  an  average  to  nearly  forty  years*  purcbaH 
on  the  rental  for  the  fee,  and  were  wholly  unexpect. 
and  a  surprise  upon  everybody ;  that  moreover  some 
the  lots  which  were  convenient  to  be  held  with  adjoini ' 
property  were  run  up  much  beyond   their  real  val  < 
whilst  the  sales  which  were  made  subsequently  to  ^1 
auction  of  the  lots  not  then  sold  did  not  fetch  more  tPi^ 
from  twenty-five  to  twenty-eight  years'  purchase  on 
rental  for  the  fee.     After  referring  to  the  value  of  tA 
term  as  found  by  the  Master  in  the  report  of  184G  • 
being  32,S^L  only,  he  stated  that  the  value  of  the  tei 
at  the  testator's  death  as  found  by  the  Master  was 
upon  the  evidence  mentioned   in  the  report   and 
calculated  upon  an  estimate  of  twenty-five  years'  purcbi 
on  the  net  rental  taken  at  5,492/.,  which  exceeded  ttr:^^ 
average  net  rental   for  the   ten  following  years,     t^^^ 
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alleged  that  the  Master  was  made  aware  of  all  the  material 

facts  and  circumstances  relating  to  the  estate  and  the 

value  thereof,  and  he  denied  having  kept  back  from  the 

Master  any  of  the  real  facts  of  the  case.     He  urged  that 

the  compromise  had  been  acted  on  for  fifteen  years  and 

upwards  without  any  attempt  being  made  to  dispute  it, 

and  that  the  persons  now  interested  in  the  estates  sought 

to  be  affected  by  the  Plaintiff  under  him  and  his  son  were 

purchasers  without  notice,  and  that  it  was  impossible  to 

put  them  in  the  same  position  as  if  the  legacy  had  not 

l>e«n  released.     By  his  answer  to  the  amended  bill,  Lord 

^^€^tyn  explained  at  length  why  he  had  objected   to 

^^ssrs.  Jones  Bateman  ^  Bennett  being  employed  on 

'^^talf  of  the  Plaintiff^'s  father  and  mother,  and  alleged 

'^■'ther  grounds  for  concluding  that  the  matter  had  been 

fully  investigated.    He  stated  that  the  legacy  duty  on  the 

'^'Veral  legacies  was  paid  or  secured  to  be  paid  to  the 

Commissioners  of  Stamps  and  Taxes  in  consequence  of 

hi  SB  solicitor  having  been  erroneously  advised  that  all  the 

>'^«fcl  estates  devised  by  the  testator's  will  were  liable  to 

^t»^  payment  of  his  debts,  legacies  and  annuities.     He 

f^^^ther  proceeded  to  give  explanations  as  to  the  releases 

0^    the  legacies  and  the  payments  which   he  made  in 

^^^^^pect  of  them,  which  he  alleged  to  have  been  made  on 

^"C  footing  of  bounty  and  without  acknowledgment  of 

li^lility. 


1864. 


The  answers  of  the  other  Defendants  were  to  the  same 
^flfect,  and  the  evidence  on  the  part  of  the  Plaintiff  did 
^^t  carry  the  case  much  beyond  what  was  admitted  by 
^ue  answers.     It  was  proved  on  his  part  by  his  father 
^*^at  representations  were  made  to  the  father  that  the 
^titer's  estates  were  insufficienl,  to  a  large  amount,  to 
P^y  the  debts  and  legacies,  that  the  father  was  himself 
^Snorant  of  the  value  of  them,  and  that  his  wife  desired 
^*Ut  Messrs.  Jones  Bateman  ^  Bennett  should  be  con- 
sulted, 
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Brooke 

V. 

Lord 

MOITYN. 


buIichI,  but  that  Lord  Motiyn  stated  itbere  were  difierr 
ences  between  him  and  theoi,  and  urged  him  to  cooault 
some  other  solicitor,  and  that  he  consulted  Messrs. 
Whishaw  accordingly.  On  cross-examination  Captai(i 
Brooke  stated  that  Mr.  Cynric  Lloyd  urged  him  to  acoe] 
Lord  Mostyn's  propossl  on  the  same  grounds  as  Loi 
Mostyn  had  urged  upon  him  ;  that  neither  of  the  Messrs. 
Clarke  did,  to  his  knowledge,  make  any  inquiries  as 
to  the  value  of  the  estates  charged  with  the  legacies- 
Ihat  Mr.  Clarke  advised  him  to  accept  the  proposals  ot 
Lord  Moatyn,  and  told  him  that  in  so  advising  him  hs 
was  acting  under  the  advice  of  his  brother,  and  thai 
there  was  no  risk ;  that  about  the  time  when  the  applii 
cation  was  first  made  his  wife  told  him  that  she  had  toK 
Mr.  Cynric  Lloyd  that  she  would  consult  Messrs.  Ji 
Bateman  ^  Bennett  on  the  subject,  that  they  had 
the  solicitors  of  the  testator  Sir  I'homcLS  Masiyn,  that  M 
^Cynric  Lloyd,  on  the  part  of  Lord  JUosiyn,  objected  to  hi^ 
doing  so,  and  Captain  Brooke  believed  (hat  he  aaai 
«s  a  reason  for  not  doing  so  that  there  had  been  di; 
ences  between  them  and  Lord  Jitostyn,  and  that  it  woi 
be  unpleasant  to  Lord  Mostyn  if  they  were  consulted, 
it  was  in  consequence  of  that  Messrs.  Whishaw  .were  e 
ployed  in  the  business.  Mr.  Whishaw  deposed  :that 
the  year  1840,  he,  with  his  brother,  acted  as  solicii 
for  Captain  Brooke  as  to  his  marriage  settlement,, and 
in  the  course  of  the  business  he  had  several  conferen< 


=es 


and  some  correspondence  with  Mr.  j5afeinan,whoattenc3> 
on  the  subject  of  the  then  proposed  settlement,  and 
particular  with  reference  to  the  legacy  of  20,000/.,  wh: 
it  was  alleged  that  Miss  Mostyn  was  entitled  to  un^:^  "^ 
the  will  of  Sir  Thomas  Mostyn^  which  legacy  it  i^r^-^8 
proposed  to  include  in  the  settlement;  that  in  thecoa^E"^^ 
of  the  business  Mr.  Batetnan  said  that  the  legacy  i^^^^^ 
.chargeable  not  only  on  the  estates  of  Sir  Thomas  Jtlos^^Sf^ 
which  were  comprised  in  the  term  of  500  years  crea.*^'^^ 
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hy  his  will  for  the  parpoBe  of  raising  money  to  discharge  1664. 
the  testator's  debts,  funeral  expenses,  legacies  and  an- 
mmies  in  aid  of  his  residuary  personal  estate,  but  also 
on  all  the  oiher  devised  estates  of  the  testator,  as  he, 
Mr.  £ateman,  considered  that  the  other  real  estates  oi 
the  testator  were  liable  to  be  marshalled ;  and  that  Mr. 
Sateman  further  stated,  that  if  the  estates  comprised  in 
^e  term  of  -500  years  were  properly  managed  they  were 
^OTth  10,000/.  a  year,  and  4O0i000/.  to  sell. 

Ihe  evidence  on  the  part  of  the  Defendants  proved 
(ii^t  the  net  annual  receipts  for  rent  in  respect  of  the 
'^i€2s  Men  and  Cors-y-gedol  estates  were,  on  the  average 
^Jf  ten  years  from  1831  to  1840,  after  deducting  all  pay- 
B^^mtB,  in  respect  ofthe  Plas  Hen  estate,  3,^11/.  Os,  5id., 
•«^d  in  reapectof  the  Cors^ygedol  estate  2,103/.  13*.  7Jrf. 

The  solicitor  who  had  the  conduct  of  the  sales  made 

^^     the  year  1844  deposed  that,  in  the  year  1844  he  was 

^Kdployed  by  the  trustees  to  put  up  the  estates  for  sale; 

^^.t  at  the  time  the  sales  took  place  by  public  auction 

-^1^^  money  market  was,  to  the  best  of  his  recollection, 

^^v*j  favourable  for  the  sale  of  land  at  high  prices,  and 

"^^.t  there  was  a  great  demand  for  landed  property  in 

^^^tMles,  and  that  by  reason  of  such  demand,  and  in  con- 

•^^uence  of  so  much  money  having  been  expended  in 

•P^XTimnently  improving  the  Plas  Hen  estate,  and  from 

•^eeptional  circumstances  attending  the  sale  of  some  of 

*^^  lots,  the  prices  obtained  for  the  Plas  Hen  estate 

^^^»e  «coeedingly  high,  and  in  fact  higher  than  had  ever 

?*^!nou«Iy   been   obtained  for   property  in   Wales,    the 

PHices  amounting,  on  an  average,  to  nearly  forty  years' 

I^Urchase  on  the  rental  for  the  fee,  and  that  the  prices 

^^re  wholly  unexpected  and  quite  a  surprise  to  himself 

^^d  everybody  acquainted  with  the  property,  and  that 

•^*»e  of  the  lots  of  the  Plas  Hen  estate  were  convenient 

to 
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to  be  held  with  adjoining  property,  and  were  run  up  to  a 
price  much  beyond  their  real  value.  He  further  stated, 
that  the  remainder  of  the  231  lots  into  which  the 
Hen  estate  was  divided,  which  had  no^  been  sold  b; 
public  auction,  were  subsequently  to  the  auction,  at  di^^^ 
ferent  times,  sold  under  his  management,  and  that  th».«-^ 
price  obtained  for  the  remaining  lots  so  subsequent!  ^^^ 
sold  was  not  more  than  from  twenty-five  to  twenty-eighV 
years'  purchase  on  the  rental  of  the  fee.  He  furth^ 
stated,  that  the  Plas  Hen  estate  was  at  the  time  of  sues 
sales  let  at  rack  rents,  amounting  to  the  full  annual  valr 
of  the  property ;  that,  in  addition  to  having  been  ei 
ployed  as  solicitor,  he  had  great  experience  in  the  m^^m^- 
nagement  and  selling  of  estates  in  WaUs^  and  was  i^m-  ^^ 
consequence  well  competent  to  form  an  opinion  respect-^ 
ing  the  value  of  Welsh  estates;  and  that,  from  an  opinion 
he  had  formed  upon  the  subject  derived  from  his  know- 
ledge  and  experience  of  the  sale  of  estates,  if  a  term  of 
500  years  in  the  Plas  Hen  estate  had  been  put  up  for 
sale  instead  of  the  fee  simple  thereof,  the  prices  realized 
by  such  a  sale  would  have  fallen  far  short  of  the  prices 
realized  at  the  sales  he  had  mentioned,  inasmuch  as  a 
term  of  years  would  only  have  conferred  a  leasehold 
interest,  and  on  account  of  the  contingencies  and  disad- 
vantages attendant  upon  such  an  interest  it  was  never  in 
favour  with  purchasers;  and  that,  in  his  opinion,  the 
prices  realized  by  a  sale  of  such  term  would,  at  the  most, 
have  averaged  from  twenty-two  to  twenty-five  years*  pur- 
chase on  the  net  rental  of  the  estate,  and  no  more.  This 
evidence  was  confirmed  by  that  of  another  witness.  And 
as  to  the  value  of  the  Cors-y-^edol  estate,  the  auctioneer 
who  was  concerned  in  the  sale  deposed  that  he  put  that 
estate  up  in  July,  but  that  it  was  not  then  sold,  and  that 
it  was  again  put  up  in  November ^  1858,  and  a  great 
part,  namely,  about  one-half»  was  then  sold  in  lots,  and 
that  the  prices  obtained  at  the  last  sale  amounted  to 
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sums  varying  from  twenty-five  to  thirty  years'  purchase 
on  the  net  rental  for  the  fee  and  no  more ;  and  that  subse- 
quently to  the  auction  in  1858  various  parts  of  the  Cors- 
y^gedol  estate  were  sold  by  private  contract,  and  that 
the  prices  obtained  for  such  parts  of  the  estate  amounted 
to  sums  varying  from  twenty-five  to  twenty-eight  years' 
purchase  on  the  net  rental ;   and  that  in  January  the 
remainder  of  the  Cors-y-gedol  estate  was  sold  by  him, 
and  that  the  prices  then  obtained  by  him  varied  from 
twenty-five  to  thirty  years'  purchase.    All  these  witnesses 
deposed  as  to  the  value  of  the  term  to  the  same  effect  as 
the  solicitor  conducting  the  sale.     It  was  also  proved, 
on  the  part  of  the  Defendants,  that  before  the  release 
^as  executed  by  M.  13,  Mostyn,  and  before  the  payment 
^as  made  by  Parry* s  executors,  very  careful  inquiry 
was  made  on  behalf  of  both  these  parties  as  to  whether 
there  were  or  were  not  sufficient  assets  for  the  payment 
of  the  legacies. 


1864. 
Brookb 

V, 

Lord 

MOSTYN* 


Upon  the  hearing  of  the  cause  before  the  Master  of 
tne  Rolls,  his  Honor  dismissed  the  bill  with  costs  as 
^'nst  the  trustees  of  the  Act  of  Parliament  and  the 
^''ustees  of  the  settlement,  and  without  costs  as  against 
"^e  remaining  Defendants.  The  Plaintiff  appealed  from 
^^^  whole  decree. 

Mr,  Seltcyn,  Mr.  Freeling  and  Mr.  Cutler  for  the  Ap- 
P^^lant. 

We  allege  that  the   compromise,  which   was  sanc- 

^">oned  by  the  Court  on  behalf  of  the  Plaintiff  during  his 

infancy,  was  obtained  by  misrepresentation.     It  is  clear 

^P^n  the  evidence,  especially  SissorCs  report,  that  the 

^^lUaiion  of  the  estates  proceeded  upon  erroneous  data ; 

"^^t  the  rental  was  made  to  appear  less  than  it  really  was 

"y  improper  deductions,  and  that  various  circumstances 

^Wch  would  have  tended  to  increase  the  valuation,  and 

Vol.  II— 3.  F  F  D.J.8.    which 
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1864.       which  must  have  been  within   the  knowledge  of  the^ 
owner,  were  not  brought  before  the  Master.    Now,  thc^ 
question  whether  the  estates  were  sufficient  to  meet  th^^ 
legacies  was  the  material  question  as  to  the  expediencj^ 
of  the  compromise,  and  the  non-communication  of  thoa^fc^i^ 
circumstances  is  fatal  to  the  validity  of  the  compromises^ 
The  deed  of  covenant  contains  a  recital  that  the  estates ^^ 
were  insufficient  for  payment  of  the  legacies.     Thif 
recital  is  shown  to  be  untrue,  and  it  is  a  representatio 
by  the  owner  of  the  estates,  the  falsehood  of  whii 
vitiates  the  whole  transaction;  JBridges  y.  Bran/ill  {a 
Rawlins  v.  Wickham{b)\    SchoUfield  v.   Templer{c 
Story,  Eq.  Jurisp.  (rf). 

Mr.  Dickinson  for  Lloyd. 

Mr.  Baggallay  and  Mr.  Jones  Bateman  for  the  pre- 
sent Lord  Mostyn. 

Lord  Mostyn  has  performed  his  engagement  as  long  ^^^ % 

as  he  could,  his  circumstances  now  make  it  impossible  ^ 

for  him  to  perform  it  further,  and  he  comes  before  the  ^ 

Court  free  from  moral  blame.     The  case  made  by  the  ^ 
bill  is  based   on  false  and  fraudulent  representations 

alleged  to  have  been  made  by  him.     If  that  case  faila,  « 

the  Court  will  give  the  Plaintiff  no  relief,  even  if  a  case  ^-^  _ 

of  innocent  misrepresentation  or  failure  to  communicate  ^^ 

all  that  ought  to  have  been  communicated  should  be  ^^^^ 

established;    Wilde  v.   Oibson{e).      There   is   not  the  ^^^ 

slightest  pretence  for  the  allegations  of  fraud.    The  pre-  " 

sent  Lord  Mostyn  derived  no  benefit  from  the  compro-  "* 

mise,  he  was  only  tenant  for  life,  and  was  therefore  ■  "^ 

answerable  for  nothing  but  the  interest— by  the  com-    ^- — 

promise  .^^.^ 

(a)  12  Sim.  369.  429. 

{h)  ZDtG.Sf  J.  304.  (<0  Par,  193. 

(c)  John$.  155  ;  4  De  G.  4^  J.  {e)  I  H.  of  L.  Cm.  eoS. 
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promise  he  made  himself  liable  for  the  capital.  Every- 
body believed  that  the  estate  could  not  answer  the 
charges,  and  this  securing  the  capital  was  an  act  of 
generosity.  The  PlaintifTs  advisers,  who  acted  also  for 
his  father  and  mother,  had  every  opportunity  of  ascer- 
taining the  true  state  of  facts.  The  evidence  does 
not  support  the  contention  that  the  recital  of  the  insuf- 
ficiency of  the  property  to  pay  the  legacies  was  incor- 
rect at  the  time,  and  the  case  must  be  decided  according 
to  the  facts  as  they  stood  then.  The  Court  had  power 
to  sanction  the  compromise  on  behalf  of  the  infant,  and 
will  not  allow  him  to  disturb  it ;  Morison  v.  Morison  (a) ; 
(Gregory  v.  Molesworth  (b) ;  Earl  of  BuchingJiamshire 
V.  I>runj  (c).  The  Plaintiff  ought  in  any  event  to  have 
no  costs,  as  he  alleges  fraud  which  he  fails  to  prove ; 
^^-right  v.  Howard  {d). 

Sir  H,  M.  Cairns  and  Mr.  Spcerf  for   the  present 
owners  of  the  estates. 

There  is  no  doubt  as  to  the  jurisdiction  of  the  Court 
t^  sanction  a  compromise  on  behalf  of  an  infant ;  Ben- 
neti  V.  Merriman  (e) ;  Brake  v.  Fortune  (/) ;    Taylor  v. 
^^ilUps(g);  Chetwynd  V.  Fleetwood  {h)\  Ashburton  w, 
^^hhurton  (i).     Here  the  compromise  was  sanctioned  by 
^^^  Court  on  behalf  of  the  Plaintiff,  and  there  being  no 
traud^  an  original  bill  is  not  the  proper  mode  of  setting 
^^  ^«ide,  there  ought  to  be  a  bill  of  review.     But  as  be- 
^Ween  parties  sui  juris  there  is  no  sufficient  ground  in 
^he  present  case  for  holding  the  compromise  invalid. 
^  Here  was  no  misrepresentation  of  any  fact,  the  value 
^^  matter  of  opinion ;  Story,  Eq,  Jurisp,  (k) ;   Clap- 
ham 


1864. 


(fl)  4  M.  4-  C.  215,  224. 

(6)  3  Atk.  626. 

(f)  2  Ed.  60. 

(<0  1  S.  *  S.  190,  206. 

{e)  6  Bear.  360. 


(/)  1  MoU.  201, 
ig)  2  Vet,,  ten,  23. 
(h)  1  Bro.  P.  C.  300. 
(i)  6  Ves.  6, 
{k)  Sect.  191—197. 
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ham  V.  Shilleto{a).  We  claim  protection  as  being 
purchasers  for  value  without  notice;  Greenwood  n 
Churchill (b) ;  Joyce  v.  De  Moleyns  (c). 

Mr.  Southgate  for  the  trustees  under  the  Estate  Act  . 

Mr.  De  Gex  for  other  parties, 

Mr.  Selwyn  in  reply. 

The  bill  is  not  based  on  fraud  in  the  sense  in  wh 
the   Repondents   contend.      Our   claim  is  against 
estate,  not  against  Lord  Mostyn,  the  case  made  b&  m 
that  the  estate  has  not  been  duly  released  from 
equitable  charge.     We  do  not  allege  any  fraud  agaJi^^mat 

the  parties  interested  in   the  estate,  but  we  say  t.1 lat 

another  party  has  by  fraud  procured  a  release,  and  ^^re 
do  not  allege  moral  fraud  against  him,  but  only  that  cci^n- 
duct  which,  in  technical  language,  is  said  in  the  vie^v  of 
a  Court  of  Equity  to  amount  to  fraud.  The  defence  of 
purchase  for  value  without  notice  cannot  avail,  for  th^^-i^ 
was  notice.  The  statement  before  the  Master  as  to  ^  %ic 
legatees  having  released  their  legacies  was  in  substar^<^^ 
untrue;  the  value  of  the  estates  was  not  fairly  rep^'""^" 
sented,  and  there  was  no  evidence  before  the  Master  ^^^ 
to  the  solvency  of  Lord  Mostyn,  There  was  no  rei*  *-^' 
produced  before  the  Master — nothing  but  a  statem^^*^* 
that  the  estates  had  been  valued  by  competent  perso^^*^^' 
whereas  the  valuation  that  had  been  made  was  on  qii^^^* 
an  erroneous  principle.  A  compromise  entered  i^*^*^ 
under  such  circumstances  cannot  stand. 

Judgment  reserve^—  • 


The  D^»^ 


(a)  7  Beav.  146.  (c)  2  Jo.  Sf  Lai.  374. 

(6)  6  Beat.  314. 
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The  Lord  Justice  Turner,  after  stating  the  facts 
of  the  case  in  nearly  the  same  terms  as  above,  but  some- 
w^hat  more  fully,  proceeded  as  follows  : — 

I  have  entered  thus  at  length  into  the  facts  of  this 
case,  because  in  the  course  of  the  argument  before  us  all 
these  facts  were  relied  on  upon  the  one  side  or  the  other, 
and  because  the  question  raised  by  this  appeal  appears  to 
me  to  be  one  of  no  little  importance.  The  object  of 
this  suit  is  to  undo  a  compromise  made  under  the  order 
of  t  liis  Court.  That  this  Court  has  power  to  compromise 
the  rights  and  claims  of  infants  and  persons  under  dis- 
abilities, where  those  rights  and  claims  are  merely  equi- 
table, has  not  been  and  cannot  be  disputed.  It  is  a 
po-^rer  which  has  been  continually  exercised  by  the 
Court,  and  results  almost  necessarily  from  the  jurisdic- 
tion which  the  Court  exercises  over  trustees.  In  the 
^icercise  of  that  jurisdiction  the  Court  may  in  general 
order  the  trustees  to  deal  with  the  trust  property  in 
''^halever  mode  it  may  consider  to  be  for  the  benefit  of 
cestuis  que  trust  who  are  infants  or  under  disabilities ; 
and  to  say  that  cestuls  que  trust  can,  except  under  very 
special  circumstances,  undo  what  the  Court  has  ordered 
^o  be  done,  would  be  to  cut  away  the  root  of  the  juris- 
diction. J  have  thought  it  right  to  make  these  observa- 
*>ons,  because  I  consider  it  of  great  importance  that  no 
^oubt  should  be  cast  upon  this  power  oi  the  Court,  or 
^Pon  the  validity  of  acts  done  in  the  fair  and  bonft 
*^de  exercise  of  it.  The  rights  of  infants  and  incapaci- 
^^^d  persons  must  in  many  cases  be  sacrificed  if  the 
*^^er  be  not  maintained,  and  acts  which  have  been 
^^tie  under  it  cannot  be  disturbed,  without  property  to 
^  K'eat  amount  being  affected  by  the  disturbance.  These 
^^^isiderations  are  of  themselves  sufficient  to  show  that 

^s  not  upon  any  light  grounds  that  such  a  compromise 
^^  is  impeached  by  this  bill  ought  to  be  disturbed,  but 

there 
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there  is  a  further  consideration  which  leads  to  the  san 
conclusion.  Such  compromises  as  these  are  made  I 
the  Court  in  the  exercise  of  its  discretion,  and  it  is  n* 
the  habit  of  the  Court  to  disturb  what  has  been  done  I 
the  Court  in  the  exercise  of  discretion,  except  upon  vei 
strong  grounds. 

It  is  to  be  considered,  then,  what  are  the  circumstano 
which  will  furnish  sufficient  ground  for  impeaching 
compromise  made  under  the  order  of  the  Court,  and 
think  they  must,  be  such  as  to  amount  to  fraud  in  tl 
party  claiming  the  benefit  of  the  compromise,  meanin 
by  fraud  not  moral  fraud,  but  what  in  the  eye  of  th 
Court  is  considered  as  amounting  to  fraud.  A  comprc 
mise  of  doubtful  rights  between  adult  parties  cannot,  f 
I  conceive,  be  set  aside  on  any  other  ground.  If  thei 
be  no  fraud,  and  equal  knowledge  on  both  sides,  tli 
compromise  cannot  be  disturbed,  but  if  there  is  knoin 
ledge  on  one  side  which  is  withheld,  the  compromis 
cannot  stand,  because  the  withholding  of  the  knowledg 
amounts  in  the  view  of  a  Court  of  Equity  to  fraud.  Tti 
rule  which  applies  between  adults  seems  to  me  to  be  nc 
less  applicable  to  compromises  by  the  Court  on  beha 
of  infants.  The  orders  of  the  Court  cannot  be  set  asid 
on  grounds  less  strong  than  those  which  would  be  n 
quired  to  set  aside  the  transaction  between  competer 
parties.  Whether  the  grounds  which  would  be  sufficiei 
to  set  aside  a  compromise  between  competent  partic 
would  in  all  cases  be  sufficient  to  set  it  aside  whe 
sanctioned  by  this  Court,  I  do  not  think  it  necessar 
for  us  in  this  case  to  determine.  There  is  not,  as  I  af 
prehend,  any  doubt  that  a  decree  or  order  may  be  ini 
peached  for  fraud  by  original  bill,  and  I  pass  by  there 
fore  the  argument  which  was  urged  at  the  bar  as  to 
bill  of  review  being  necessary  to  set  aside  the  ordei 
and   the  consequences  which   would   follow  upon  tha 
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argument  It  is  sufficient  to  say,  that  in  my  opinion 
the  PlaintifT,  in  order  to  entitle  himself  to  relief  in  this 
suit,  must  make  out  a  case  of  fraud,  and  that  this  bill, 
therefore,  is  properly  founded,  and  the  case  was  properly 
rested  at  the  bar  upon  that  ground.  This  is  the  principle 
which, in  my  judgment,  ought  to  be  applied  to  the  deter- 
mina^tion  of  this  case,  and  it  is  upon  this  principle  I  rest 
my  Judgment  upon  it. 


1864. 


Much  was  said  in  the  course  of  the  argument  before  us 
^ith  reference  to  the  representations  which  were  made  to 
the   Commissioners  of  Stamps  and  Taxes  for  the  purpose 
of  procuring  the  return  of  the  legacy  duty,  and  it  was 
strongly  urged  on  the  part  of  the  Plaintiff  that  those  repre- 
sentations were  untrue,  or,  to  say  the  least,  were  dishonest 
and  unfair ;  much  was  also  said  as  to  the  desire  expressed 
by  the  first  Lord  MostyUy  that  Messrs.  Jones  Bateman  Sf 
•Ben^ttett  should  not  be  consulted  on  the  compromise,  and 
'nuch  more  was  said  as  to  the  amounts  ultimately  pro- 
duced by  the  realization  of  the  Cors-y-gedol  and  Plas 
Het9.  estates,  but  these  are  matters  which,  so  far  as  they 
"ftve  any  bearing  upon  the  question  we  have  to  decide, 
*^^v^  in  my  opinion  no  more  than  an  indirect  and,  for 
the   most  part,  a  remote  bearing  upon  it.     The  question 
^nioh  the  Commissioners  of  Stamps  and  Taxes  had  to 
^on^ijgiP  was,  whether  there  had  been  assets  of  the  tes- 
^^^f  for  the  payment  of  the  legacies,  and  the  memorials 
^     tiot  seem  to  me  to  go  furthef  than  to  state  that  there 
^^    been  no  payment  to  the  legatees  out  of  the  estate, 
'^^    no  acknowledgment  of  any  liability  on  the  part  of  the 
^^^te  to  make  such  payment.     It  cannot,  I  think,  be 
^*^%idered  to  have  been  a  fraud  upon  the  Commissioners 
^^    to  have  communicated  the  fact,  that  payments  had 
^^  made  to  the  legatees  by  the  present  Lord  Mostyn 
^*^^rwise  than  on  account  of  the  estate ;  but  even  as- 
^^ing  that  there  was   a   deception   practised  on  the 
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Commissioners,  ^t  would,  I  think,  be  going  too  far  t^ 
hold  that  the  compromise  with  the  PlaintiflF  could 
affected   by  ihat   deception.     The   non-employment  c^mi 
Messrs.  Jones   Bateman  Sf  Bennett  is,  I  think,  suiK — - 

ciently  accounted  for,  and  I  do  not  think  that  the  cii 

cumstance  of  the  Cors-y-gedol  and  Phs  Hen  estate — r^ 
having  been  uhimately  sold   for  sums  so  far  exceedin^^g 

their  estimated  value   has  any  further  bearing  upon  th c 

case  than  as  it  casts  a  suspicion  upon  the  bona  (ides  cz=Df 

the  estimate  which  had  been  made  of  them,  and  rendei s 

it  incumbent  upon  the  Court  very  carefully  to  examin^^e 
the  grounds  of  that  estimate.  If  the  compromise  wa^s 
fairly  and  honestly  entered  into  at  the  time,  its  validi^^jr 
cannot,  as  I  conceive,  be  affected  by  what  subsequentS.  y 
occurred.  The  true  question  in  this  very  complicat^^d 
case  seems  to  me  to  be,  was  this  compromise  fairly  ar^sid 
honestly  made  at  the  time  ?  If  it  was,  the  Plaintiff  mi»>  st 
be  bound  by  it.  If  it  was  not,  he  must  be  entitled  to  Kr  "»e 
relieved  against  it,  and  to  have  it  ascertained,  by  proj^— €^ 
accounts  and  inquiries,  whether  there  are  or  are  xm^^^ 
assets  for  the  payment  of  the  legacy  in  which  he  i* 

interested.  There  is  nothing  which  I  can  see  to  deb— i^=>*' 
him  from  such  accounts  and  inquiries,  if  he  is  not  bou^t'  ^^ 
by  the  compromise ;  for  assuming  that  in  the  suit  in  whi^  ^^ 
the  accounts  were  taken  the  trustees  could  propei  -^"^v 
represent  their  cestuis  que  trust,  he  had  ceased  to  be  "^  * 
cestui  que  trust  before  any  material  proceedings  we-*^^^ 
taken  in  that  suit.  • 


The  question  whether  this  compromise  was  fairly  air 
honestly  made  at  the  time  depends,  as  it  seems  to  m*  ^^» 
upon  the  facts  as  they  were  laid  before  the  Master,  ai^^^'^" 
through  the  Master  before  the  Court,  upon  whether  a^^*^' 
that  was  material  to  be  stated  and  was  within  the  kno^^^" 
ledge  of  the  parties  was  fairly  and  honestly  stated,  for        ^ 
desire  distinctly  to  be  understood  as  not  intending  tr^ 


>d 
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proceed  on  any  error  in  judgment,  either  on  the  part  of 
the  Master  or  on  the  part  of  the  Court.     The  bill  im- 
peaches the  compromise  on  the  grounds  that  represen- 
tations which  were  untrue,  or,  at  least,  were  unfair  and 
dishonest,  were  made  to  the  persons  acting  on  behalf 
of  the  Plaintiff  and  to  the  Court  itself  as  to  the  value 
of    the  property   liable  to   the   payment  of  the  debts 
and  legacies,  and  as  to  the  releases  given  by  the  other 
Ic'gatees.     To   the   representations    which    were   made 
AS  to  the  releases,  although,  no  doubt,  it  would  have  been 
l>elter  that  the  real  facts  as  to  this  part  of  the  case  should 
tiave  been  stated,  I  attach  but  little  importance,  for  the 
considerations  given  for  the  releases  of  the  other  legacies 
"^ere  in  effect  the  same  as  the  consideration  given  for 
the  release  of  the  legacy  in  which  the  Plaintiff  is  inter- 
ested.    The  case,  in  my  opinion,  depends  substantially 
^pon  the  representations  which  were  made  as  to  the 
▼alue  of  the  property  liable  to  the  payment  of  the  debts 
and  legacies.     It  was  not  contended  .at  the  bar  that  the 
^^al    estate  not  comprised  in  the  term  was  liable  to  the 
'^^3**iient  of  the  legacies,  or  that  the  legatees  were  en- 
*^Ied  to  marshal  the  assets,  so  as  to  throw  the  debts 
^Pon  those  estates,  and,  looking  to  the  frame  of  this  will 
^*^^   to  the  authorities  upon  the  point,  it  does  not  seem 
^^    Une  that  this  point  could  have  been  urged  with  any 
•^^Ospect  of  success. 

The  case  therefore  is  reduced  to  this,  were  the  repre- 
sentations made  to  the  persons  acting  on  behalf  of  the 
^Vifant  or  to  the  Court  as  to  the  value  of  the  personal 
^^state  and  of  the  estates  comprised  in  the  term  untrue, 
Unfair  or  dishonest.     That  representations  were  made 
^hat  these  properties  were  insufficient  for  the  payment  of 
%he   debts  and  legacies  and  even  of  the  debts  alone, 
admits,  I  think,  of  no  doubt,  and  the  question  then  is 
>irere  these  representations  true  or  untrue,  fair  or  unfair, 
lioneat  or  dishonest.    This  question,  it  is  to  be  observed, 
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is  to  be  determined  according  to  the  facts  as  they  stood 
at  the  time  when  the  representations  were  made»  and  not 
according  to  the  facts  as  they  were  ultimately  found  to 
be.  That  the  estates  were  ultimately  sold  for  sums  far 
beyond  the  amounts  at  which  they  were  valued  at  the 
times  when  the  representations  were  made,  has  not  I 
think  any  further  bearing  upon  the  case  than  as  it  tends 
to  show  that  they  were  undervalued  at  those  times,  and 
its  bearing  in  this  respect  is  in  some  degree  affected  by 
the  evidence  as  to  the  state  of  circumstances  which 
existecl  at  the  times  when  the  sales  were  made.  The 
value  of  land  does  not  indeed  fluctuate  like  the  value  of 
mines  and  property  of  that  description,  but  there  can  be 
no  doubt  that  land  may  be  sold  to  greater  advantage  at 
one  time  than  at  another,  and  the  evidence  proves  that 
the  sales  in  1844  were  at  prices  far  beyond  what  had 
beeb  or  could  be  expected,  and  that,  at  subsequent 
periods,  other  parts  of  the  same  estates  were  sold  at 
much  lower  prices,,  at  prices,  indeed,  less  by  ten  years' 
purchase  en  the  annual  rental,  but,  with  all  this,  there 
can  be  no  doubt  that  the  prices  at  which  these  estates 
were  sold  cast  a  doubt  upon  the  fairness  of  the  price  at 
which  they  were  valued.  It  is  incumbent  upon  us, 
therefore,  very  carefully  to  examine  into  the  details  of 
the  case,  and  into  the  representations  on  which  this 
compromise  was  founded.  The  sole  evidence  before  the 
Master  appears  to  have  consisted  of  the  affidavits  of 
Lord  Mostyn  and  Cynrie  Lloyd,  and  of  the  Act  of  Par- 
liament. So  far  as  the  value  of  the  personal  estate  is 
concerned  there  is  nothing,  so  far  as  I  can  see,  upon  the 
affidavits  which  can  be  sufficient  to  cast  any  doubt  upon 
the  compromise.  The  amount  and  value  of  that  part  oT 
the  estate  appears  to  be  fairly  stated.  The  case  roust 
depend  therefore  upon  the  representations  as  to  the  value 
of  the  estates  comprised  in  the  term.  It  has  been  con- 
tended on  the  part  of  the  Plaintiff  that,  in  estimating  the 
assets  for  the  payment  of  the  legacies,  the  value  of 
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the  fee  of  these  estates,  and  not  of  the  500  years' 
term  only,   ought  to  be   taken  into   account,   but   in 
my  opinion  this  is   not  the   true   construction  of  the 
act.     The  act,  no   doubt,   subjected  the  fee   of  these 
estates  to   the  payment   of  the   legacies,  but  I    think 
it  so  subjected  them  only  to  the  extent  of  the  value 
of  the  term.     It  was  not,  as  it  seems  to  me,  the  purpose 
of   tlie  act  to  extend  or  alter  the  rights  of  the  legatees. 
By    the  act  the  proceeds  of  the  sales  are  to  be  applied  to 
the     payment  of  the  debts  and  legacies,  only  so  far  as 
according  to  the  true  construction  of  the  will  they  ought 
to  b^  paid,  and  the  proceeds  are  to  be  distributed  under 
the    order  of  the  Court,  and  the  Court  must,  of  course,  be 
gove^rned  by  the  provisions  of  the  will  in  the  absence  of 
^^y    contrary  direction.     It  is  to  the  value  of  the  term 
^'^^^•cfore,  and  not  of  the  fee,  attention  must  be  directed, 
^^"^j  upon  the  affidavits  before  the   Master  upon  the 
refia  rence  as  to  the  compromise,  nothing  more  appears  as 
^  ^  Vie  value  of  the  term  than  that  it  had  been  estimated 
y    Cioropetent  persons  to  be  of  the  value  of  151,000/.  at 
^^      highest,  and  that  this  to  the  belief  of  Cynrie  Lloyd 
^^^    the  utmost  value.  Lord  Mostyn  being  silent  as  to 
*^      belief  upon  the  subject.     How  the  case  might  have 
^^^^  if  it  had  rested  here  it  is  not  necessary  for  us  to 
^i^»  but  there  are  further  materials  before  us.     The 
^^fendants  have  set  forth  the  valuation  of  Sisson,  which 
^^Te  can    be  no  doubt  is  the  valuation  to  which  the 
^  ^^idavits  referred.     This  is  a  document  of  the  utmost 
^^portance.     It  appears  from  it  that  Sisson  had  before 
^^ade  a  ten  years'  average  of  the  receipts,  outgoings  and 
^^et  income  of  these  estates,  and  that  the  average  net 
Annual   receipts    from    these    estates    for    that  period 
Amounted  to  5,296/.     The  document  then  states,  that 
^ince  the  year  1840  a  similar  expenditure  in  repairs, 
draining  and  planting  had  been  continued  with  a  view 
to  enhance  the  value  of  the  estates  permanently,  and  that 
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in  consequence  of  such  extensive  repairs  and  improve- 
ments the  estates  had  been  revalued,  and  the  result  was 
believed  to  be  that  the  net  income  would  be  increased 
1,015/.  per  annum,  and  then,  after  suggesting  some  doubt 
whether  this  increase  of  rental  could  be  maintained,  the 
document  proceeds  thus :  [His  Lordship  read  the  con- 
cluding part  of  Mr.  Sisson^s  statement,  which  is  given 
above,  p.  403.] 


From  this  document,  then,  it  appears,  that  the  151, COM. 
was  arrived  at  thus, — by  first  taking  the  net  rental  afler 
deducting  not  merely  for  ordinary  repairs,  but  for  improv(^- 
ments  also,  and  then  adding  to  the  net  rental  about  600/. 
a  year  for  sums  beyond  ordinary  repairs  and  outgoings, 
and  taking  twenty-tw6  years*  purchase  on  the  aggregate 
sum.     Now,  this  document  must  have  been  in  the  pos- 
session of  the  Defendants  when  the  case  was  before  the 
Master,  why  was  it  not  produced  before  him  ?     How 
can  we  say,  that  if  it  had  been  produced  before  him,  he 
would  have  acted  upon  this  valuation  ?  that  he  would 
not  have  been  led  to  inquire  whether  there  were  not 
other  parts  of  these  estates  which  were  valuable  for  sale, 
though  producing  no  rental,  and  to  inquire  also  whether 
the  addition  which  was  made  to  the  rental  in  respect  of  the 
expenditure  upon  improvements  was  a  fair  and  proper 
addition  ?    What  the  result  of  such  an  inquiry  might 
have  been  the  evidence  before  us  shows.     It  is  in  proof 
that  there  are  mansion-houses,  with  large  quantities  of 
land  attached  to  them,  which  do  not  appear  to  have  been 
let,  and  it  is  also  in  proof  that  the  expenditure  upon 
these  estates  was  enormous — never  less  than  one-fourth, 
and  in  some  years  exceeding  one-third   of  the   gross 
annual  rental,  but  I  pass  this  by.     It  is  sufficient  to  say 
that,  in  my  opinion,  this  document  shows  that  the  mate- 
rials necessary  to  enable  a  fair  judgment  to  be  formed 
upon  the  question  whether  this  compromise  was  for  the 
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benefit  of  the  infant  were  not  fairly  and  properly  brought 
under  the  Master's  consideration, — that  there   was   a 
suppression   of  material   facts    which  were  within  the 
knowledge  of  Lord  Mostyn  and  his  advisers,  and  were 
not   within  the  knowledge  of  the  Plaintiff  or  of  those 
nrho  acted  for  him.     It  may  be  said,  perhaps,  that  the 
Master  was  satisfied  with  the  information  laid  before 
him  and  called  for  no  further  information,  but  the  ques- 
tion is  not  whether  the  Master  called  for  further  infor- 
naation,  but  whether  the  parties  having  this  further  infor- 
mation in  their  possession  were  justified  in  withholding 
'^-         I  am  satisfied  that  information  was  withheld  which 
'^^^    material  to  have  been  given,  and  which,  if  given, 
'^■Slit  have  altered  the  conclusion  arrived  at,  and  I  think 
^'^^      fact  of   such    information   having    been   withheld 
^''■^otints,  in  the  eye  of  this  Court,  to  fraud.    I  think  that 
^■^^   advisers  of  the  Mosiyn  family,  perhaps  from  an  over 
^^*^1    to  carry  out  the  object  which  it  was  intended  to 
ffecst,  laid  before  the  Master  such  materials  only  as  were 
Icsiilated  to  lead  him  to  the  conclusion  they  desired, 
**^<i     kept  back  from  him   the  further  materials  which 
'^'^^vi.ld  have  led  him  to  further  inquiry.     It  was  relied  on 
^  S^omi  the  part  of  the  Defendants  that  the  Act  of  Parlia- 
t  was  before  the  Master,  but  it  is  scarcely  possible 
luppose  that  the  Master  could  have  acted  upon  it, 
'^    9s  the  act  subjects  large  estates  to  the  debts  which 
^^^  ^^»*«  not  subject  to  them  by  the  will,  it  was  manifestly 
*^^  **     the  benefit  of  the  creditors,  whether  the  estates  sub- 
J^^^^^d  by  the  will  were  sufficient  or  not,  and  as  to  the 
^isees,  the  question  of  the  value  of  the  estates  was  im- 
perial,  the    estates   made  liable   by   the    act  being 
^vged  only  to  the  extent  to  which  the  estates  charged 
^     %he  will  were  liable.     It  is  said,  I  observe,  in  one  of 
^^    answers,  that  evidence  was  given  before  the  House 
Xords   in  support  of  the  bill  on  which  the  act  is 
^^^^^ded,  but  no  such  evidence  was  produced  before  the 

Master, 


1864. 


c^ 


tc:^ 


^>^. 

1:^^ 


4&4 


CASES  IN  CHANCERY. 


1864. 


Master^  and  none  such  is  produced  in  the  cause.  If  any 
such  evidence  was  given,  why  was  it  not  produced  before 
the  Master?  Here  again  is  a  circumstance  tending 
strongly  to  show  that  all  the  material  facts  were  not 
brought  before  the  Court.  And  under  all  the  circumstances 
of  the  case,  but  more  especially  having  regard  to  the 
nonproduction  of  Sissons  valuation,  my  opinion  is  that 
this  compromise  cannot  stand,  and  that  the  decree  there- 
fore cannot  be  supported.  Little,  if  anything,  was  said 
at  the  bar  as  to  the  decree  which  ought  to  be  made  in 
the  event  of  the  compromise  not  being  upheld,  and 
having  regard  to  the  state  of  the  record,  there  seems  to 
me  to  be  a  good  deal  of  difficulty  on  this  point.  The  best 
course,  I  think,  will  be  that  the  cause  should  be  put  in 
the  paper  for  consideration  as  to  the  decree  to  be  made. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  it  is  plain,  I  think,  that  the  report  of  ISil^ 
in  favour  of  the  arrangement  in  question,  called  a  coro^ 
promise,   though   made   by  a   very  able  Master,    wa» 
founded  on  insufficient  materials,  and  should  not  on  the^ 
evidence  before  him    have   been   made.     And' by    th^ 
evidence    in    the    present   cause    I   am    satisfied   that: 
if  the  evidence    that  might  and  ought  to  have  beeim 
laid  before  the  learned   Master  had  been  laid  before 
him,  it  would  have  been  right  for  him  to  report,  an& 
he   in  all  probability  would   have   reported    otherwise 
than  he  did,  that  is  to  say,  I  am  persuaded  that  h^ 
would  have  reported  and  properly  reported  against  thi 
arrangement  called  a  compromise,  which,  in  my  opinior 
the  evidence  before  us  clearly  shows  to  have  been  undul     — 
unfavourable  to  the  interests   of  the  present  Plaintii 
then  an  infant,  unduly  prejudicial  to  those  interests 
very  far  from  reasonable.     I   think  it  also   plain  th     — 
there  were  before  the  Master  on  the  occasion  of  tfcr — 

referen    ^^^ 


d 


CASES  IN  CHANCERY. 


425 


reference  persons  whose  duty  to  the  Court  and  to  the 
infant  it  was  to  bring  under  the  attention  of  the  Master 
every  material  fact  within  their  knowledge,  but  who 
omitted  to  lay  before  him  material  facts  within  their 
knowledge;  and  I  state  my  conviction  to  be  that  the 
report  was  not  properly,  was  not  fairly  obtained,  and 
that  the  present  Plaintiff  is  on  that  ground  entitled  in 
this  suit  to  be  relieved  against  it,  although  it  was  con- 
firmed and  has  been  acted  on,  and  to  be  relieved  against 
the  deeds  of  March,  1843,  executed  in  consequence  or 
as  upon  the  footing  of  it.  They  were  executed  during 
his  infancy,  which,  indeed,  did  not  terminate  before  the 
jeai  1860,  if  so  soon. 


1864. 


I  consider  that  we  ought  to  make  a  decree,  setting 
^ide  the  arrangement  called  a  compromise,  and  con- 
taining such  directions  on  that  footing  as  justice  may 

''equire.     The  manner  of  framing  the  decree  will  require 

£Teat  attention. 


In  what  I  have  said  I  have  assumed  that  the  order  of 
refference  of  1843  and  the  order  confirming  the  report 
urB  der  it  were  not  made  without  jurisdiction,  and  were  in 
corsformity  with  the  course  and  practice  of  the  Court, 
btm  ^  I  have  not  meant  to  express  any  opinion  upon  that 
pol  mt,  or  any  opinion  whether  the  Plaintiff  is  likely  or 
**o^  likely  to  derive  considerable  benefit  from  the  decree 
^o^^^  made,  if  not  successfully  appealed  from. 


426 


CASES  IN  CHANCERY. 


186*. 


Nov,  25. 

Before  The 
Lords  Jus- 
tices. 

Where  the 
next  of  kin  of 
u  lunatic  are 
unknown,  a 
petition  in 
lunacy  ought 
to  be  served, 
not  on  the 
solicitor  to  the 
Treasury,  but 
on  the  Attor- 
ney-General. 
A  sum  of 
stock  was 
standing  in  the 
names  of  G. 
and  H  as 
trustees  for  a 
lunatic.     G. 
died  in  1864, 
and  £.  was  his 
executor.     H, 
had  died  long 
previously,  but 
no  such  proof 
of  his  death  as 
the  bank  would 
act  upon  could 
be  furnished. 
An  order  was 
made  under 
sect.  22  of  the 
Trustee  Act, 
1850,  appoint- 
ing the  oHicer 
of  the  bank  to 
concur  with  E. 
in  transferring 
the  stock  into 
Court:— Held, 
that  such  order 
could  not  be 
made  on  the 
petition  of  the 
committee 
alone. 


In  the  matters  of  JOHN  BOURKE,  B.  G.  BOURK 

and  G.  BOURK E,  persons  of  unsound  mind  ;  anc^  g 

In  the  matter  of  THE  TRUSTEE  ACT,  1850. 

JOHN  BOURKE,  Barnahy  G.  Bourke  and  Geor-^ 
giana  Bourke,  the  three  children  of  J^ohn  Bourk^J^ 
and  Georgiana  Reeve  Bourke  (both  deceased),  having  c 
been  found  by  inquisition  to  be  of  unsound  mind,  tl 
Master  in  Lunacy,  by  a  report  dated  the  18th  of  iVc 
vember,  1864-,  approved  oiJokn  East  to  be  committe 
of  the  estates  of  the  three  lunatics' and  committee  of  tl 
persons  of  John  and  B.  G,  Bourke,  and  approving 
John  East  and  Mary  his  wife  to  be  committees  of 
person  of  Georgiana  Bourke.     The  report  also  stat* 
the  particulars  of  the  fortunes  of  the  lunatics,  and  pi- 
posed  a  scheme  for  their  maintenance. 

As  regards  the  fortunes  of  the  lunatics,  it   is  oi 
necessary  to  state  that  each  was  entitled  to  one-third  as 
sum  of  10,467/.  Bank  Annuities  standing  in  the  jc»» 
names  of  Georgiana  Reeve  Bourke  and  F.  G.  Hann 
John  Bourke  was  also  entitled  to  a  sum  of  3,333/.  6s. 
standing  in  the  joint  names  of  himself  and  Geon^ 
Reeve  Bourke  and  F.  G.  Harerott. 


•fa 

int 

■Dtt. 

ma 


-Dat 
:ano 


There  was  evidence  strongly  tending   to  show  t . 

Hanrott  had  died  on  the  25th  of  April,  1847;  but 

such  evidence  of  his  death  as  the  Bank  of  Englc^^^^^ 

would  act  upon  could  be  procured.      Georgiana  Rc^^'^^^ 

Bourke  died  in  May,  1864,  and  the  above-named  Jc^^^^ 

East  was  her  executor.     He  therefore  would  have  b^^^" 

'f 
capable  of  dealing  with  (he  10,4^7/.  Bank  Annuities 
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such  evidence  of  the  death  of  ITanrott  as  would  satisfy 
the  bank  could  have  been  procured. 

The  lunatics  were  next  of  kin  to  each  other,  and  none 
of  tliem  had  ever  been  married.  John  Bourke  was  the 
presumptive  heir  of  the  other  two,  but  it  was  unknown  who 
would  be  the  next  of  kin  or  heir-at-law  of  the  survivor 
of  the  three. 

•^ohn  East  and  Mary  his  wife  now  presented  a  petition, 
praying  for  the  confirmation  of  the  Master's  report,  and 
^hat  John  East  might  be  appointed  to  transfer  the  sums 
^f  stock  into  the  name  of  the  Accountant- General. 

The  next  of  kin  being  unknown,  the  petition  was 
set-'ved  on  the  Solicitor  to  the  Treasury. 

^^^r.  T.  Hughes  for  the  Petitioners. 

^^lieir  Lordships  held,  that  on  the  terms  of  the  Trustee 
Acit^  1850,  sect.  37,  Mr.  and  Mrs.  East  were  not  persons 
^Pon  whose  petition  an  order  under  that  Act  for  transfer 
^*  "the  stock  could  be  made.  Their  Lordships  accord- 
'^^ly  directed  the  petition  to  be  amended  by  making  the 
*ur^^ti(.g^  by  their  Next  Friend,  co-Petitioners. 

^^Ir.  WichenSy  for  the  Solicitor  to  the  Treasury,  sub- 
'^^^tL^d  that  the  petition  ought  to  have  been  served  on 
*^^     Attorney-General,  and  not  on  the  Solicitor  to  the 
^  **^asury. 

3%rfr  Lordships  held  that  the  service  was  improper; 
^  ^  on  Mr.  Wickens  undertaking  to  appear  for  the  At- 
^^riey-General  the  case  proceeded. 

'Xhe  question  then  arose  how  an  order  could  be  made 

^^     to  the  10,467/.  Stock,  and  it  was  suggested  that  \U 

A^ol.  II— 3.  G  G  D.J.S.    might 
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might  be  made  on  the  footing  that  it  was  uncerta\t^ 
whether  Hanrott  was  living  or  dead. 

Their  Lordships  made  an  order  under  sect.  22  of  cVve 
Trustee  Act,  directing  the  officer  of  the  bank  to  coife^^^^ 
with  East  in  transferring  both  sums  of  stock. 


In  the  matter  of  GREGSON'S  ESTATE;  and  In  -^be 
matterof  THE  LIVERPOOL  IMRPOVEMEZCVT 
ACT;    and   In    the    matter    of   THE    LAN  JDS 

CLAUSES  CONSOLIDATION  ACT,  1846. 
A«^  4, »  _ 

Befmt  The     ^T^HIS  was  an  appeal  from  an  Order  made  by  V-m  <e- 
Lo«M  Jot-      X      Chancellor  Wood^  turning  upon  the  construc^::-ion 

of  the  will  of  James  Gregson  the  younger  made  in  1^32. 

The  will  was  as  follows : — 


TICBS. 

AlMUtor 
garereftl  «•- 
tMt%  to  his 
wxft  (or  lifef 
anddir«ct«d 
that  after  her 


"  I  the  undersigned  James  Gregson,  junior,  do  her^^eby 

bequeath  unto  my  wife  Margaret  Gregson  all  mor:^^^» 

bTdfrldir"  ^"^^^^  furniture,  plate,  &c.,  that  I  may  die  possessec:^  of 


share  and 
•hare  alike, 
amonictt 


for  her  own  sole  use  and  benefit.     I  also  bequeath  i 
my  said  wife  Margaret  Gregson  the  whole  of  my 


into 
ree- 
twel%;e  p«T»cmt  j^^jj  property  in   St.   Thomas  s  Buildings  and    in  S'- 

name.  «*orthe  Thomas's  Court,  and  also  the  whole  of  my  freeh"  ^^Id 
•uTYivwe  of  property  situate  in  Combermere  Street,  Toxteth  Pcs^^^^ 
thoee  persont    And  I  hereby  authorize  her  to  have  the  benefit  of  ^^' 

t^^irf  biit  ^^^  ^®"^®  arising  from  the  above  property  situated^^  |" 
•wMeofthem  5/,  Thomas's  Buildings  and  in  St.  Thomas's  Courm^  '° 
Jjij^w,^—         the  borough  o^  Liverpool,  and  in  Combermere  Street^    ^''^ 

HrM  that  the   ^|^^  township  of  Toxteth  Park,  after  paying  the  inte* 
mU^  laid  down  '  ^  i    j     t> 

|I\«AWI.  4  .  „  ,  ,   ,       .  .HI/} 

Mad«  n»  •PpH««  to  real  as  well  as  personal  estate,  and  that  the  estete  belon^^^©^ 
Iv  such  of  the  twelve  persons  as  survived  the  tenant  for  life. 


-est 
on 
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^n  the  mortgages  on  the  said  properties,  so  long  as  she        1864. 

^oth  live ;  and  on  my  wife  Margaret  Gregsons  decease      ^^^f^^ 

^ny  will  is  that  the  whole  of  the  above  freehold  proper-     Gregson's 

^ies  situated  as   aforesaid  shall  be  shared,  share  and        T»u«t 

'  Estate. 

^hare  alike,  amongst  the  following  persons,  or  the  sur^ 

^mnvors  of  them^  viz.,  Edward  Williamson^  Jane  William^ 
^on  and  Betsey  Williamson,  of  Kirkham-in-the-Fglde, 
^ilso  my  nephews  and  nieces  i4 /ice  Garlic,  James  Garlic, 
J^aniel  Garlic,  John  Garlic  and  George  Garlic,  also 
Cort  and  Cort,  also  my  sisters  -F/a- 

^illa  Gregson  and  Alice  Gorton,     And  I  further  autho- 
rize my  wife  Margaret  Gregson  to  sell  my  freehold  pro- 
perty  situated   in    Combermere  Street,    Toxteth  Park, 
should  she  find  that  it  would  be  advantageous  to  the 
^sts^te,  and  the  proceeds,  after  paying  the  mortgage,  to 
he    appropriated  to  the  sole  use  and  benefit  of  my  free- 
-"olci  property  situated  in  St,  Thomas  s  Buildings,  St. 
-^^omas's  Court,  in  the  borough  of  Liverpool.     And  I 
"^**«by  appoint  my  said  wife  Margaret  Gregson  my  sole 
^^^cutrix  to  this  my  last  will  and  testament." 

*^B?he  testator  died  soon  after  the  date  of  his  will.  He 
*^^^^  survived  by  all  the  twelve  persons  to  whom,  or  the 
^^^'■^"wivors  of  whom,  his  real  estates  were  devised  after 
*■"  ^  death  of  his  widow,  but  six  of  those  persons  after- 
^'^^^^"ds  died  in  the  lifetime  of  the  widow. 

Tn  the  year  1858,  in  the  lifetime  of  the  widow,  a  part 
^f  t.he  estates  devised  by  the  will  was  taken  by  the  Cor- 
poration of  Liverpool  under  the  powers  of  the  Liverpool 
Improvement  Act,  in  which  the  Lands  Clauses  Consoli- 
dation Act  was  incorporated,  and  in  pursuance  of  the 
provisions  of  that  act  the  purchase-monies  were  paid 
^"^^o    Court  and    invested    in  Consols,  and    the   divi- 
^^nds  of  the  fund  were  ordered  to  be  paid  to  the  second 
"^sband  of  the  widow  during  her  life. 

G  G  2  The 
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The  widow  died  on  the  29th  of  October,  1863,  and 
petition  having  been  presented  soon  after  her  death  fc 
the  distribution    of  the  fund,  Vice-Chaneellor  Wooe 
by  the  order  made  upon  this  petition,  declared  tha* 
according  to  the  true  construction  of  the  testator's  w~ 
and  in  the  events  which  had  happened,  the  devised estat 
Tested  at  the  death  of  the  testator,  subject  to  the  li 
interest  therein  of  the   widow,   in  the  twelve  perso»^     ns 
named  in  the  will  in  equal  shares  as  tenants  incommcirDn 
and  ordered  the  fund  to  be  distributed  accordingly,  a^   -nd 
he  also  ordered  the  costs  to  be  paid  by  the  Corporate  on 
of  Liverpool. 

Several  of  the  persons  named  in  the  will  who  ^  lir- 
vived  the  widow,  the  tenant  for  life,  appealed  from  ^^his 
order,  contending  that  the  fund  was  divisible  am^z^ng 
such  only  of  the  twelve  devisees  as  survived  the  term  ^nt 
for  life. 

Mr.  Rolt  and  Mr.  E.  R.  Turner  for  the  Appella^   <s- 

The  Vicc-Chancellor  in  this  case  admitted  that^^  ^^ 
regards  personalty,  the  rule  is  settled  that  a  claus  -^  ^ 
survivorship  such  as  this  refers  to  the  death  of  the  teirr==^^^^ 
for  life,  as,  after  a  long  conflict  of  authority,  was  deci  ^i^^ed 
in  Cripps  v.  Wolcott  (a).    It  would  be  most  inconven       ^^^^ 
to  have  a  different  rule  with  respect  to  real  estale:^^^»  ^ 
was  observed  by  Vice-Chancellor  Wigram  in  BuckS^  '-^  ^* 
f*utccetl  (i).     Doe  v.  Prigg  (c)  is  against  us,  but  W      "^^ 
case  has  been  unfavourably  observed  upon  in  Taylo^^^^^^' 
Jicvrrlry{d)  and   Wordsworth  v.  Wood{e).    The  ^       ^"'^ 
in   (ripps   v.   Wolcott    rests  on    this   clear  and   s»  -^oiid 
ground,  that  a  testator  is  presumed  to  consider  that        -  "'^ 

legapr      tees 

(1^  -I  .lf««/.  U.  (d)  1  Co//.  108. 

^A)  4  Ihir.  5^6,542.  (e)  1  H.  L.  Cas.  129. 

(i)  8  «  .\  C.2ni. 
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legatees  will   survive   him,   and   that  therefore  words 
relating  to  their  death  will  not  be  confined  to  death  in 
his  lifetimey  unless  there  is  a  context  which  shows  that 
such  was  his  intention.    The  Vice-Chancellor  thought 
^hat  there  was  a  substantial  ground  for  making  a  differ- 
ence between  real  and  personal  estate,  because  in  real 
estate  the  Courts  favour  early  vesting,  on  account  of  the 
liability  of  contingent  remainders  to  be  destroyed,  and 
lie  referred  to  Borastons  Case  (a),  but  that  case  only 
decides  that  an  adverb  of  time  was  not  to  be  construed 
^s  a  condition  precedent  to  the  vesting,  but  merely  as 
showing  when  the  limitation  was  to  take  effect.     This 
is  the  view  taken  of  the  case  by  Mr.  Jarman  (J).    The 
"V/ce-Chancellor  relied  on  Wilson  v.  Bayley  {c),  as  esta- 
blishing a  distinction  between  realty  and  personalty  with 
refipect  to  limitations  to  survivors.      But   the   subject 
ma  tter  of  that  suit  was  partly  real  estate,  partly  personal, 
Qracl  no  distinction  is  taken  between  them.     The  case 
^'^srly  would  not  now  be  followed  as  regards  person- 
^'^^y,  and  why  should  it  be  followed  as  to  realty,  on  the 
&*"<:>  und  of  a  distinction  which  the  case  itself  repudiates? 
^^  5  ^  Honor  also  referred   to   Goodtitle  v.    Whitby  (d), 
'^^^^om field  v.  Crowder  (e)  and  Doe  v.  Moore  (/).     They 
^^^  *^tain  dicta  tending  to  show  that  survivorship  ought  to 
^^       referred  to  the  death  of  the  testator;  but  the  deci- 
*^^^^s  do  not  touch  the  point.     The  two  former  relate  to 
^    ^^uasi  conditional  limitation,  and  the  third  proceeds  on 
s  same  ground  as  Borastons  Case  {a).    Rose  v.  HiU(ff) 
-s  relied  on  against  us  in  the  Court  below,  but  all  that 
*^s  necessary  to  the  decision  of  that  case  was  to  hold 
*^  ^t  there  was  no  survivorship  after  the  death  of  the 

widow, 


1861. 

Re 

Greoson's 

Trust 

Estate, 


ec#^ 


O)  3  Co.  Rfp.  19rt. 

f,b)  1  Jarm.    WilU,  791,    3rd 


<c)  3  Bro.  P,  C.  195. 


(J)  1  Burr.  228. 

(«)  1  Bos.  Sf  P.,  N.  S.  313. 

(/)  14  Easty  60\. 

{g)  3  Burr.  1881. 
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1864.  widow,  a  proposition  which  we  do  not  dispute  ;  and  the 
^■^"^"^^  wider  doctrine  laid  down  by  Lord  Mansfield  was  extra- 
Grbqson's     judicial.     Stones  v.  Heurtky  there  referred  to  and  since 

Trust  reported  (a)  does  not  bear  upon  the  question.  In 
Garland  v.  Thomas  (fi)  all  the  takers  had  survived  the 
tenant  for  life,  so  that  the  only  decision  was  that  there 
could  be  no  survivorship  after  her  death.  In  Edioards 
V.  Symons{c)  the  preceding  life  estate  was  not  created 
by  the  testator,  so  that  it  was  an  immediate  devise  of  a 
reversion,  and  under  a  devise  of  all  a  testator's  real 
estate,  of  course,  the  parts  which  are  reversionary  and 
those  which  are  in  possession  go  to  the  same  takers. 
Moreover,  there  was  a  gift  of  maintenance,  on  which 
the  Court  laid  stress.  These  are  all  the  cases  bearing 
on  real  estate  which  are  earlier  in  date  than  Cripps  v. 
Wolcotty  except  the  two  cases  of  Doe  v.  Sparrow  (d) 
and  Clayton  v.  Lowe  (e),  which  are  referred  to  in  JDoe 
v.  Prigg  (/),  and  in  each  of  those  cases  the  context 
clearly  showed  that  death  in  the  testator's  lifetime  was 
intended,  and  they  furnish  no  support  to  the  decision  in 
Doe  V.  Prigg,  which  disregards  Cripps  v.  Wolcott  and 
all  the  cases  on  which  it  was  founded.  Littlejohns  v. 
Household  (g)  is  opposed  to  Doe  v.  Prigg.  Suppose 
both  realty  and  personalty  given  together,  how  is  the 
word  **  survivors"  to  be  construed  ?  The  Vice-Chan- 
cellor  intimated  that  it  would  be  referred  to  the  death 
of  the  testator  as  to  the  realty  and  to  the  death  of  the 
tenant  for  life  as  to  the  personalty,  thus  making  the 
two  kinds  of  property  go  different  ways,  and  he  referred 
to  Forth  V.  Chapman  (A)  as  a  case  where  the  same  words 
turned   the  two  kinds  of  property  into  two  different 

channels, 

(a)  1   Vts.  sen.  165.  (e)  5  B.  ^  Aid.  636. 

ib)  1  Bo9,  4-  P.  N.  R.  82.  {/)  8  B.  4  C.  231. 

(.)  fi  Taunt.  213.  (o)  21  Beav.  29. 

(./)   13  Kmf,  r)29.  (/»)  1  P.  W,  GG:). 
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channels^  being  held  to  refer  to  one  event  as  to  realty        1864. 

and  to  another  as  to  personalty  ;  but  the  Court  will  be      ^^^^'^ 

opposed  to  such  a  construction^  as  most  unlikely  to  be     Greosoh'i 

conformable  to  the  testator's  real  intention.   The  case  of      ^x^J^g 

The  Commissioners  of  Charitable  Donations  v.  Cotter  (a) 

is  somewhat  in  favour  of  Doe  v.  Prigg^  but  this  case 

was    decided   before    the   decision    in    Wordsworth  v. 

Wood  (6),  and  before  the  doctrine  of  Cripps  v.  Wolcott 

had  been  fully  established  as  to  personalty.     The  Vice- 

Chancellor  thought  that  titles  had  been  accepted  on  the 

faith  of  Cripps  v.  Wolcott  not  applying  to  personalty^ 

but  the  law  has  been  in  such  a  state  of  uncertainty  on 

this  point  that  no  one  would  think  of  accepting  a  title 

on  that  footing  (c).     In  Young  v.  Robertson  (rf),  where 

the  gift  coniprised  real  and  personal  estate,  the  House 

of  Lords  held  that  the  words  of  survivorship  as  to  the 

whole  must  be  referred  to  the  death  of  the  tenant  for 

life. 

Mr.  Kay  (Sir  H.  M.  Cairns  with  him)  for  the  repre- 
sentatives of  those  devisees  who  died  in  the  lifetime  of 
the  tenant  for  life. 

In  the  case  of  real  estate  it  is  inconvenient  that  the 
shares  should  remain  contingent,  so  that  they  cannot  be 
dealt  with  during  the  life  of  the  tenant  for  life,and  so  that, 
apart  from  the  recent  alterations  in  the  law,  they  would 
remain  liable  to  be  destroyed  as  contingent  remainders. 
As  regards  the  cases  cited  against  us,  the  words  in 
Wordsworth  v.  Woodib)  were  '^  my  then  surviving  chil- 
dren," so  that  the  case  was  hardly  open  to  serious  argu- 
ment, and  Lord  Campbell  appears  to  doubt  Cripps  v. 

Wolcott. 

(a)  1  Dm.  4'  War.  499.  2nd  ed, ;    Hawkint  on  the  Con* 

(6)  1  ILofL.  Cat.  129.  ih  action  vf  WiUs,  262. 

(f)  &c  Jarm.  Wills,  II.  616,  {d)  4  Macq.  314. 
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1864.       Wolcott.     In  Littlejohns  v.  Household  {a)  there  was  an 

^*^^^*^^      express  reference  to  the  death  of  the  tenant  for  life.     In 
Re 
Grboson*!     Buckle  V.  Fawcttl(b)  real  and  personal  estate  were 

Trust        mixed  together  in  one  gift,  and  if  in  the  case  of  a  mixed 

fund  Cripps  v.  Wolcott  is  to  be  followed,  it  does  not 

follow  that  a  gift  of  real  estate  by  itself  should  receive 

the  same  construction.     Moreover,  in  that  case  there 

was  a  direction  to  sell,  and  there  was  no  gift  but  in  the 

direction  to  divide  and  pay.     Young  v.  Robertson  (c)  is 

a  Scotch  not  an  English  case.     There  was  no  gift  but 

in  the  direction  to  divide  and  pay,  and  there  were  words 

which,  according  to  the  construction  put  upon  them, 

distinctly  referred  to  death  during  the  tenancy  for  life. 

To  come  to  the  authorities  in  our  favour :  in  Rose  v. 
Hilled)  the  will  was  nearly  identical  with  that  now 
before  the  Court,  and  the  judgment  is  supported  by 
reasons  which  equally  apply  to  the  present  case.  Lord 
Mansfield  decides  the  case  on  the  ground  that  the  words 
of  survivorship  were  introduced  to  prevent  lapse.  Mr. 
Turner  has  urged  that  the  same  result  would  have  been 
arrived  at  if  the  rule  in  Cripps  v.  Wolcott  had  been 
applied,  and  that  is  true;  but  the  ratio  decidendi  is 
what  is  to  be  looked  at.  Stringer  v.  Phillips  (e)  is  iu 
point,  for  as  appears  (/)  there  was  a  tenancy  for  life. 
Wilson  V,  Bayley  (g)  was  a  considered  decision  of  the 
House  of  Lords,  and  if  in  point  must  be  treated  as 
binding.  In  Garland  \.  Thomas  {h)  the  ratio  decidendi 
was  that  survivorship  was  to  be  referred  to  the  death  of 
the  testator.  In  Edwards  v.  Sgmons(i)  there  were 
two  other  periods  to  which  the  words  of  survivorship    ^r^   f  / 

(a)  21  Beav.  29.  (/)  1  P.  Wmi.  97,  Ed.  Cox.     , 

(6)  4  Harcy  530.  (g)  3  Bro,  P.  C.  195. 

(f)  4  Macg.  314.  (/i)  1  Bos.  ^  P.  N.  IL  82. 

((/)  3  Burr.  1881.  (i)  G  Taunt.  213. 
(f)  1  Eq.  Co.  Ah.  293. 
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might  be  referred,  but  the  Court  referred  them  to  the        1864. 

^eatb  of  the  testator.     In  Doe  v.  Prigg{Q)  the  Court  „ 

considered  Cripps  v.  Wolcott,  but  looked  upon  itself  as     Greoson'i 

lound  with  respect  to  real  estate  by  the  decisions  that       EstaVe. 

applied  a  different  rule.     The  reasons  also  in  that  case 

^re  satisfactory;   it  is  more  convenient,  and  more  in 

accordance  with  tke  inclination  of  the  Courts  in  favour 

<:>r   early  vesting,  to  hold  that  the  words  of  survivorship 

SM  r^  introduced  only  to  prevent  lapse.     It  is  true  that 

€.Ji^  same  reason  would  apply  as  to  personalty,  but  if 

Cl^  ^  rule  as  to  personalty  is  inconvenient,  its  having  been 

^js^^blished  as  to  that  desciiption  of  property  is  no  rea- 

^<i^  Ki  for  extending  it  to  realty.    There  has  not  been  a 

^  i  MHB  gle  well-considered  case  in  which   the  decision  in 

^^^:9^ipps  V.  Wolcott  has  been  followed  with  respect  to 

*~^^i:afc.l  estate,  and  that  case  itself  was  decided  upon  a  very 

■  "^^K"*  ])erfect  review  of  the  authorities,  and  the  case  of  The 

^—^'^^^mmissioners  of  Charitable  Donations  v.  Cotter  (i),  in 

"^^  J^fcich   Lord   St.  Leonards  approved    of  and   followed 

v.  Prigff,  is  a  weighty  authority  against  the  Appel- 

31r.  North  for  ihe  Corporation. 

The  exception  of  costs  occasioned  by  adverse  litiga- 
^n  ought  to  have  been  inserted  in  the  order;  Jie 
^=int's  Estate  {c).  Though  we  have  not  appealed,  the 
l^ole  case  is  open  to  us ;   Watts  v,  Symes{d  ). 

Mr.  E.  R.  Turner  in  reply. 

Judgment  reserved. 


The 

(a)  8  B.  4-  C.  231.  (f)  1  De  O.  F.  J^  J.  153. 

(6)  1  Dm.  4-  War.  499.  (rf)  1  Dc  G.,  AL  if  O.  243. 
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The  Lord  Justice  Knight  Bruce. 

Re  ,  , 

Greoson'b        The  controversy  in  the  present  case  is  as  to  the  con- 

Trubt        Btruction  to  be  put  on  the  word  "survivors"  contained 
Estate.  ^ 

Nov.  23.      '^  ^1^®  w*">  dated  in  the  year  1832,  of  Mr.  James  Greg- 
son,  who  died  several  years  ago,  survived  by  all  the 
persons  mentioned  in   it.    The  will  was  thus:— [His 
Lordship  read   the   will.]     The   testator's   widow  has 
lately  died,  having  outlived  six  and  been  outlived  by 
six  of  the  twelve  persons   who   besides   herself  were 
named  in  it  as  devisees  of  his  real  estate.     And  on  her 
death  the  question  already  mentioned  has  arisen  between 
the  surviving  six  and  the  representatives  of  the  other 
six  devisees  in  remainder,— the  surviving  six  claiming 
the  whole,  and  the  representatives  of  the  other  six  dis- 
puting that  claim, — the  dispute  turning,  I  repeat,  on  the 
meaning  of  the  word  "  survivors'*  as  used  in  the  wilL 
Now  that,  if  the  instrument  is  read  and  construed  ac- 
cording to  the  ordinary  rules  of  the  English  language 
as  spoken  and  written  by  ordinary  persons  on  ordinary 
occasions,  the  word  '*  survivors  "  must  be  understood  in 
the  manner  desired  by  the  Appellants,  (that  is  to  say,) 
as  excluding  the  representatives  of  the  deceased  six,  *«)^ 
think,  plain  and  clear.     But  it  is  said  against  the  ApP^^' 
lants   that  the  rules  of  English   law  concerning   ^* 
estate,  and  especially  concerning  Contingent  remainder* ^'^ 
real  estate,  as  those  rules  existed  before  and  whea  ^* 
will  was  made,  render  it  incumbent  on  a  Court  to  lea^  ^^ 
favour  of  ascribing  to  the  testator  an  intention  to  gir^ 
the  twelve  devisees  in  remainder  respectively,  if  sur'^*^ 
ing  him,  interests  vested  at  his  death,  and  not  as  to   ^^ 
of  them  contingent  interests  or  interests  liable  to- 
divested  after  his  death      And  in  support  of  this  p^^ 
position  Doe  v.  Prigg  and  many  other  authorities  h  ^^^ 
been  cited.     It  has  not,  however,  nor  could  reasona^ 
have  been,  denied  that  the  intention  ascribed  to  the  ^^ 
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tator  by  the  Appellants   was   an  intention  which  he       1864, 
had  a  right  by  law  to  entertain  and  effectuate  if  he      ^"^^"^'^ 
thought  fit,  or  that  if  he  had  inserted  in  the  will  such     Grboson's 
a  clause  as  this : — "  It  is  to  be  observed  that  by  the       EsVItb. 
word  'survivors'  I  mean  such  and  only   such  of  the 
twelve  devisees   in  remainder   herein  named  as   shall 
outlive   both    myself  and    my    wife/'   the   Appellants 
would  have  been  entitled  to  what  they  seek.     And  my 
opinion  is,  that  the  will  in  its  actual  state  as  plainly 
exhibits  and  declares  the  testator's  meaning  and  inten- 
tion in  using  the  word  "  survivors"  to  have  been  what 
the  Appellants  contend,  as  if  such  a  clause  as  I  have 
just   suggested  had  been  inserted  in  it.    The  testator 
had  a  right  to  say,  and  has  I  think  said,  that  those  of 
(he    twelve  who  should  die  living  his  wife  should  be 
excluded  in  favour  of  those  of  the  twelve  who  should 
SLirvive  both  her  and  the  testator  himself;  and  if  we 
a.  ve  contradicting  any  authority  in  so  holding,  I  consider 
-^f-mat  we  are  not  contradicting  Wilson  v.  Bayley  or  any 
ot;.her  authority  binding  on  the  Court. 

The  Lord  Justice  Turner,  after  stating  the  facts, 
f>«"oceeded  as  follows: — 

The  question  which  thus  arises  between  the  persons 

^^Jio  survived  the  testator  and  those  who  survived  the 

*^*iaiit  for  life  certainly  cannot  fairly  be  stated  otherwise 

*^"  art  as  a  question  of  doubt  and  difficulty,  having  regard  to 

^«e  state  of  the  authorities  upon  it,  but  it  may  as  certainly 

*^    stated  that  it  is  in  all  cases  purely  and  simply  a 

question  of  intention.     The  sole   question  is,  did  the 

^^^t^tor  intend  to  give  the  property  in  question  to  such 

^*  t.lie  twelve  persons  named  in  his  will  as  should  sur- 

*^^   him,  or  to  such  of  them  only  as  should  survive 

^tb  him  and  his  wife,  the  tenant  for  life  under  his  will? 

"^^B  question  must,  of  course,  depend  mainly,  if  not 

wholly, 
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wholly,  upon  the  construction  to  be  put  upon  the  parti- 

^^  cular  devise  contained  in  the  will.     The  terms  of  the 

Greoson's     devise  have  been  already  stated.      The  doubt  which 

Estate.       arises  upon  it  is — to  what  period  did  the  testator  intend 

the  survivorship  to  be  applied,  to  his  own  death  or  to 

the  death  of  his  wife,  the  tenant  for  life? 

I  will  first  consider  this  point  without  reference  to  the 
authorities.  The  principle  which  in  this  point  of  view 
ought  to  be  applied  to  the  determination  cannot,  as  I 
apprehend,  be  disputed.  The  words  of  a  devise  are  to 
be  construed  according  to  their  common  and  ordinary 
meaning  and  in  the  sense  in  which  they  would  be 
understood  by  persons  of  common  understanding.  The 
word  '*  survivors"  is  a  term  of  relation.  It  roust  have 
reference  to  some  particular  period  of  time.  It  is  in 
this  will  placed  in  immediate  connection  with  the  death 
of  the  testator's  widow,  the  tenant  for  life  under  the 
will,  "  and  on  my  wife's  decease  my  will  is  that  the 
above  freehold  property  shall  be  divided,  share  and 
share  alike,  amongst  the  following  persons  or  the  sur- 
vivors of  them."  No  other  period  of  time,  except  that 
of  the  death  of  the  wife,  is  referred  to  by  the  testator. 
There  is  not  in  this  clause,  or,  indeed,  in  any  part  of 
the  will,  any  reference  to  the  period  of  the  testators 
own  decease.  According  to  the  ordinary  and  gra^^ft- 
matical  meaning  of  the  word  "  survivors,"  it  oog"^ 
therefore,  as  it  seems  to  me,  to  be  referred  to  the  d^^^" 
of  the  tenant  for  life.     Besides,  every  testator  r«^^*^ 

Ml 

prim^  facie  be  taken  to  assume  that  his  devisees  ^" 
survive  him.  The  very  fact  of  his  devising  to  tt*^^ 
proves  that  he  is  acting  upon  this  assumption,  for  "® 
must  know  that  his  will  will  take  effect  at  his  de^^"' 
and  that  it  cannot  take  efi'ect  in  favour  of  persons  «^"^ 
have  died  in  his  lifetime.  Where,  therefore,  a  testa^^^'' 
uses  words  of  survivorship  with  reference  to  bis   dc- 

\\sees, 
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visees,  the  words  ought  not,  as  I  conceive,  to  be  con-  18G4. 
strued  as  referring  to  the  event  of  the  devisees  dying  in  ^^v-^/ 
the  testator's  hfetime,  if  there  be  any  other  period  to  Greoson's 
which  they  can  reasonably  be  referred.  If,  indeed,  the  Trust 
devise  be  immediate,  the  words  must  necessarily  be 
referred  to  death  in  the  testator's  lifetime,  for  in  that 
case  there  is  no  other  period  to  which  they  can  be 
referred,  and  the  testator,  by  using  the  words  of  survi- 
vorship, shows  that  he  had  in  contemplation  that  the 
devisees  might  die  in  his  lifetime ;  but  if  the  devise  be 
not  immediate,  if  there  be  an  estate  created  prior  to  the 
devise  in  which  the  words  of  survivorship  are  contained, 
it  is  surely  more  reasonable  not  to  confine  those  words 
to  the  event  of  the  devisees  dying  in  the  testator's  life- 
time, an  event  which  the  testator  is  prim^  facie  to  be 
assumed  not  to  have  had  in  his  contemplation.  Con- 
sidering this  case,  therefore,  without  reference  to  the 
authorities,  it  seems  to  me  that,  according  to  the  true 
construction  of  this  will,  the  property  in  question  ought 
to  have  been  held  to  belong  to  such  only  of  the  de- 
visees in  remainder  as  survived  the  tenant  for  life,  and 
that  the  decision  under  appeal,  if  to  be  supported  at  all, 
must  be  supported,  not  upon  principle,  but  upon  the 
authorities.  It  is  upon  the  authorities,  indeed,  that  the 
Vice-Chancellor  has  rested  his  decision. 

How,  then,  does  the  case  stand  in  this  point  of  view  ? 
It  is  now  perfectly  well  settled,  that  in  dispositions  of 
personal  estate,  words  of  survivorship  are  to  be  con- 
strued as  referring  to  the  period  of  distribution.  This 
is  established  by  Cripps  v.  Wolcoit  and  a  long  train  of 
decisions  following  upon  that  case,  and  it  was  not  even 
attempted  to  be  denied  at  the  bar  that  this  is  the  state 
of  the  law  as  to  personal  estate,  but  it  was  said  that  as 
to  real  estate  the  law  is  otherwise,  and  that  in  cases  of 
devises  of  real  estates  words  of  survivorship  are  to  be 

referred. 
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1864. 

Re 

Grboson's 

Trust 

Est  AT  B. 


referred^  not  to  the  period  of  distribution,  but  to  tbe 
period  of  the  testator's  death,  and  several  cases  were 
referred  to  in  support  of  this  position.     The  cases  on 
which  reliance  was  placed  were  Stringer  v.  Phillips  (a\ 
Rose  V.   Hill(J))y    Wilson  v.  Bayley(c),    Garland  v. 
Thomas  {d)f    Edwards    v.     Symons{e)    and    Doe    t. 
Priggif),  and  they  are  a  fair  sample  of  the  man; 
cases  in  which  the  same  conclusion  has  been  arrived  at 
by  the  Courts  of  Law,  for  it  cannot  be  denied  that  the 
Courts  of  Law  have,  as  to  real  estate,  leaned  strongly  in 
favour  of  the  vesting  at  the  death  of  the  testator,  whilst 
the  Courts  of  Equity  have,  as  to  personal  estate,  leaned  as 
strongly  to  the  vesting  at  the  period  of  division.    The 
cases  upon  this  subject  are  indeed  irreconcilable,  and 
in  saying  so  I  am  only  repeating  what  has  been  fre- 
quently said  by  other  Judges.     It  is  to  be  observed, 
however,  as  I  have  already  said,  that  the  question  is 
one  of  intention,  and  that  in  the  great  majority  of  the 
cases  there  has  been  some  context  in  the  will  which  has 
been  held  to  affect  the  decision.    In   Rose  v.  Hill  and 
Wilson  V.  Bay  ley,  for  instance,  there  were  other  disposi- 
tions in  the  will  which  were  taken,  in  the  one  case  i^ 
the  judgment,  and  in  the  other  in  the  reasons  of  appc»*> 
to  support  the  vesting  at  the  death  of  the  testator.     I** 
Stringer  v.  Phillips  and  Doe  v.  Prigg,  however,  tbe^*'* 
does  not  appear  to  have  been  any  such  context,  and    ** 
Was  upon  these  cases,  and  especially  upon  the  latter  ^ 
them,  the  Respondents  mainly  relied ;  but  these  ca^^^ 
do  not    stand    unaffected   by    adverse   decisions.       ^^ 
Buckle  V.  Fawcett,  a  case  in  which  both  real  and  p^^' 
sonal  estate  was  involved,  the  Vice-Chancellor  Sir  Jaf^^^ 

WigrO^^' 


(a)  1  Eg,  Cos.  Ab.  293 ;  and 
1  P.  Wms.  97. 
(6)  3  Burr.  1881. 
(c)  3  Bro,  P.  C.  195. 


(d)  1  Bos,  Sf  P,  N,  R.  8^- 

(e)  6  Tnunt.  213. 
(/)  8  B.  *  C.  231. 
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Wiffram,  notwithstanding  the  case  of  Doe  v.  Priffg  was        1864. 
cited,  held  that  the  survivorship  ought  to  be  referred  to      ^^^f^^ 
the  period  of  division,  and  in  Taylor  v.  Beverley,  which,     Greoson'i 
iiowever,  was  a  case  of  personal  estate  only,  my  learned       £   "*, 
Srother  came  to  a  similar  conclusion ;  and  what  is  more 
i^xiportant  the  House  of  Lords,  in  Wordsworth  v.  Wood, 
nointedly  disapproved  of  the  case   of  Doe  v.  Prigg. 
"^Vhether  this  disapproval  was  meant  to  apply  generally, 
4:^r  to  apply  only  to  survivorship  being  referred  to  the 
^  eath  of  the  testator  in  the  case  of  a  devise  to  a  class, 
^^  oes  not  indeed  appear,  and  I  do  not  think,  therefore, 
^^>o  much  reliance  ought  to  be  placed  upon  the  dicta  in 
"f^ordsworth  v.  Wood;  but,  in  the  subsequent  case  of 
-^^oung  V.  Roherison,  the  House  of  Lords  appears  to  me 
^^jC^  have  held  very  decidedly  that  the  general  rule  must 
f-^^  taken  to  be,  that  survivorship  is  to  be  referred  to  the 
•^^riod  of  distribution. 

tt\  this  almost  painful  conflict  of  authorities,  we  must 

oonaider  the  reasons  of  the  conflicting  decisions.     It  is 

plain  enough  upon  what  the  decisions  as  to  personal 

estate  have  proceeded.    They  are  founded,  and,  for  the 

'"^^Sons  which  1  have  given,  are  in  my  opinion  strongly 

*^^nded,  upon  the  intention  of  the  testator,  and  we  may 

^^^^€5ne  our  attention  therefore  to  the  decisions  as  to 

^^a  1    estate.     It  was  said  for  the  Respondents  that  the 

^^Sference  between  these  decisions  and  the  decisions  as 

^   i:>ersonal  estate  is  attributable  to  the  diffierent  sources 

roiuQ  which  the  law  as  to  real  and  as  to  personal  estate 

1^  derived,  but  the  governing  question  under  both  laws 

^  ^rid  always  has  been  treated  as  being  the  intention  of 

"^    testator.     The  law  is  subordinate  to  the  intention. 

^  Ciomes  into  force  only  when  the  intention  has  been 

^^^^rtained,  and  it  cannot,  as  it  seems  to  me,  constitute 

*^^    medium  by  which  the  intention  is  to  be  ascertained. 
If     - 
^>   indeed,  it  was  settled  that  in  all  cases  of  real  estate 

survivorship 


Estate. 
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18G4.        survivorship   was  to  be  referred  to  the   death  of  the 

^'^'"''^^^      testator,  and  that  in  all  cases  of  personal  estate  it  wis 

He 
Gregson's     to  be  referred  to  the  period  of  division,  it  might  possibly 

F-^Ate        ^  ^^^^  ^  different  intention  ought  to  be  imputed  to  th^ 

testator  according  to  the  different  nature  of  the  property 

to  which  his  disposition  might  apply  ;  but  if  every  cas^ 

in  which  the  question  arises  depends  upon  the  intentioi:^ 

to  be  collected  from  the  will,  it  certainly  cannot  be  sai<l 

that    the  law  is  settled:  to  this  extent  I  quite  agre^ 

with    the  observations  which  the   Vice- Chancellor  Si  «• 

James  Wigram  has  made  upon  this  point  in  the  caseof^ 

Buckle  V.  FawcetL  The  cases  as  to  real  estate  in  whicto 

the  survivorship  has  been  referred  to  the  death  of  th^ 

testator  appear  to  have  proceeded  upon  one  or  other  o« 

these  grounds,  that  unless  the  vesting  was  held  to  tak.  ^ 

place  at  the  death  of  the  testator,  the  remainders  woulcJ 

be  contingent  and  liable  to  be  destroyed,  that  in  orde?^ 

to  avoid  this  and  other  inconveniences  incident  to  tlm  ^ 

tenure  of  real  estates,  the  law  favours  the  early  vestin  ^ 

of  estates,  and  that  the  danger  of  lapse  is  avoided  o^ 

diminished  by  the  survivorship  being  referred  to  tta  ^ 

period  of  the  testator's  death  ;  but  the  danger  of  lap^'^ 

is  common  both  to  real  and  personal  estate,  and  as  t^> 

the  other  grounds,  I  confess  it  is  not  satisfactory  to  vm- ;y 

mind  that  a  forced  and  strained  construction  should  h:^^ 

put  upon  the  words  of  a  testator's  will  in  order  to  me^^t 

the  inconveniences  of  tenure.     I  think  that  the  worcJs 

of  a  will  ought  to  be  construed  according  to  their  nature* 

and  ordinary  meaning,  unless  they  are  qualified  by  co^^* 

text  or  there  be  a  settled  rule  of  law  affixing  a  differe^^* 

meaning  upon  them.     It  was  objected  to  the  case    ^^ 

Young  v.  Robertson^  to  which  I  have  referred,  that  tto^ 

case  depended  upon  the  law  of  Scotland^  and  that  ^-"^ 

disposition  in  that  case  was  of  real  and  personal  est^^ 

blended  together,  but  the  judgment  warrants  me 

saying  that  the  law  of  Scotland  as  to  questions  of  ^-'^ 
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nature  is  the  same  as  the  law  of  England,  and  no  reli-  1864. 

a. nee  is  placed  in  the  judgment  upt)n  the  blending  of  the  ^ 

r^^l  and  personal  estate.  Grbgson's 


Upon  the  whole,   looking   to  the  intention  of  this 

C^stator,  which,  in  my  opinion,  is  the  governing  point  of 

-the  case,  and  looking  also  to  the  state  of  the  authorities, 

T    cannot  but  think  that,  however  this  case  might  have 

been  decided  in  limes  long  gone  by,  it  ought  now  to  be 

decided  in  favour  of  the  Appellants,  and  that  the  fund 

in    question  ought  to  be  divided  between  such  only  of 

the    devisees  in  remainder  as  survived  the  tenant  for 

'»/e.      Our  order,  therefore,  will  be  accordingly.     I  have 

^a»d   nothing  as  to  the  effect  of  the  power  of  sale  given 

to  tlie  widow,  because  I  prefer  to  decide  this  case  upon 

*^*"oad  and  general  grounds,  but  having  regard  to  some 

^^    tlie  cases,  I  am  not  sure  that  the  creation  of  this 

power  does  not  furnish   the   Appellants   with  further 

ff^'ovind  of  argument. 

^Ve  were  asked,  on  the  part  of  the  Corporation  of 
^^'^^^rpool^  to  alter  the  order  as  to  costs,  but  the  Corpo- 
"^t-ion  have  not  appealed,  and,  in  my  opinion,  this  is 
^^^  ^  case  in  which  the  order,  even  if  wrong,  which  I 
^y       no  means  say  that  it  is,  can   be  altered  in  their 

^^^^ur  without  an  appeal  on  their  parts.  The  question 
^^  Ci^osts  is  entirely  distinct  from  the  question  of  right, 
^*^^   depends  upon  wholly  different  considerations.   The 

^^^t.s  of  all  parties  of  the  appeal  should,  I  think,  be 

P?^^ca  out  of  the  fund. 


Truht 
Estate. 
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December  21. 

Before  The 

Lords 
Justices. 

A  Defendant 
having  filed 
a  written 
answer,  but 
omitted  to  file 
a  printed  copy, 
the  Plaintiff 
applied  for  a 
direction  to 
the  Clerk  of 
Records  and 
Writs  to  give 
the  usual  cer- 
tificate to  set 
down  the 
cause  on  mo- 
tion for  de- 
cree:— Held 
by  the  Lord 
Justice 
Turner^  the 
Lord  Justice 
Knight  Bruce 
doubting,  that 
the  Plaintiff 
could  not  be 
allowed  to 
waive  the  filing 
a  printed  copy 
of  the  answer, 
and  must  pro- 
ceed as  if  no 
answer  had 
been  filed. 


BLOXSOME  V.  CHICHESTER. 

npHE  bill  in  this  cause  was  filed  on  the  16th  otJuly^ 
1863,  and  interrogatories  for  the  examination  of  the 
Defendant   Chichester,  in  answer  to  the  bill,  were  de- 
livered to  his  solicitor  on  the  29th  of  the  same  month. 

No  answer  having  been  put  in,  an  attachment  was 
issued  on  the  Ist  of  December^  and  on  the  lOth  he  was 
arrested.  On  the  same  day  he  filed  a  written  answer, 
and  upon  the  certificate  of  the  Clerk  of  Records  and 
Writs  that  an  answer  had  been  filed  he  obtained  bis  dis- 
charge from  custody. 

The  Defendant  omitted  to  file  a  printed  answer.  The 
Plaintiff  applied  to  the  Clerk  of  Records  and  Writs  for 
the  usual  certificate  to  set  down  the  cause  on  motion  for 
decree  (a).  The  Clerk  of  Records  and  Writs  declined 
to  give  such  a  certificate,  on  the  ground  that  no  printed 
answer  having  been  filed,  the  written  answer  after  the 
expiration  of  four  days  was  to  be  treated  as  no  answer, 
and  the  Plaintifi*did  not  waive  an  answer. 

The  Plaintiff  applied  to  the  Master  of  the  RolLi  for  a 
direction  to  the  Clerk  of  Records  and  Writs  to  give  a 
certificate,  and  for  liberty  to  read  the  written  answer  as  * 
an  affidavit  on  the  motion  for  decree,  but  his  Honoi 
concurred  in  the  view  taken  by  that  officer  and  refusecE^ 
the   application,  which    was   now   renewed   before  th< 
Lords  Justices. 

M 

(a)  See  Braithw.  Rec.  ^  Writ  Practice,  430. 
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^r.  Babington  for  the  Application. 

The  order  of  the  6th  Marchy  1860,  Rule  3,  does  not     Bloxsome 

V  that  the  answer  shall  be  a  nullity,  but  only  that  the    ^      ^' 

■^  .....  Chichbstbr. 

^fendant  shall  be  subject  to  the  same  liabilities  as  if  no 

^wer  had  been  filed. 


The  Lord  Justice  Knight  Bruce. 

TJnless  the  Lord  Justice  thinks  otherwise,  I  for  my 
^^B^rt  feel  disposed  to  accede  to  the  application. 

The  Lord  Justice  Turner. 

1[  am  afraid  that  the  only  proper  course  is  to  attach 
'•-^^^  Defendant  for  want  of  answer.  It  seems  to  me  that 
i^  we  were  to  allow  Plaintiffs  to  waive  the  filing  of 
"F^^inted  answers  the  objects  of  the  order  would  be  de- 


H  H2 
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JOHNSON  p.  HELLELEY. 

December  21. 

Before  The  HpiIIS  was  an  appeal  motion  to  vary  an  order  of  the 

Justices.  Master  of  the  Rolls  as  to  the  mode  of  advertisinj 

Tlie  good-  the  sale  of  the  goodwill  of  a  business  which  was  beinj 

will  of  apart-    disposed  of  in  the  suit, 
iieriihip  busi-  ' 

nc88  having 

to  beaold'bv  '^'^^  ^^^^  ^^^  ^'^*^  ^y  ^  surviving  partner  to  wind  up^     ,^r^_| 

the  Court  in  a  a  business  which  he  and  his  deceased  brother  had  carried^  — ^-.^^ 
suit  instituted  i        •  -i.  i       *  j        ^i       u 

by  the  sur-  O"   *s  wme  and  spirits   merchants   under   the  firm  ^* — ^^        ^| 

yiving  partner,  Samuel  Johnson  Sr  Sons.   The  usual  decree  having  bee  ^i , 

It  was  directed  ,.,  ..  ,  ./.-i  =— ^'i 

that  the  ad-       made  With  an  inquiry  as  to  the  most  beneficial  way  — ^  ^f 

vertisement.  disposing  of  the  assets,  the  Chief  Clerk  certiBed  that  ft 

and  particulars         i  o  »  u 

of  sale  should  was  most  beneficial  that  the  business  should  be  sold  ^^^e.      as 

contain  a 

notice  that  the  «  gO'"g  concern. 

sale  would  not 

person  there-         An   advertisement  was  accordingly   prepared,  whic 

tofore  in-  described  the  subject  of  sale  as  follows : — 

terested  in  the  '' 

business  from 

tSr^Ksi-         *'  '^'^^  goodwill  of  that  extensive  and  old  establish- 

ness  ill  the        wholesale  business  of  wine  and  spirit  merchants  carrii 

on  for  many  years  by  the  late  well-known  firm  of  Sam 

Johnson  ^  Sons  at  Wath,     Together  with  the  extensL 

newly  built   freehold   warehouse,  offices  and   premie 

situate  at  Wath- upon- Deane  aforesaid,  together  with  t 

usual  trade  fixtures.     And  with  the  exclusive  right  in  ^ 

purchaser  to  hold  himself  out  as  the  successor  to  the  sgs 

firm  of  Samuel  Johnson  &i  SonsJ' 


tame  town. 


The  Plaintiff,  who  had  obtained  leave  to  bid  at  ^t-  ^^ 
sale,  took  out  a  summons  to  vary  this  advertisement  *^/ 
inserting  a  statement  that  he  was  at  liberty  to  carry      ^^^ 


Hellelet. 
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the   same  business  in  the  same  town.     The  Master  of       18G4. 
the    Rolls  was  of  opinion  that  the  advertisement  as  it      . 
stood  was  calculated  to  mislead,  and  made  an  order  that  v. 

notice  should  be  given  in  the  advertisements  and  par- 
ticulars of  sale  that  the  Plaintiff  W,  Johnson  would  be 
at  liberty  to  continue  carrying  on  the  business  of  a  wine 
and  spirit  merchant  in  the  same  town  and  place.  One 
of  the  executors  of  the  deceased  partner  now  moved  to 
discharge  this  order  on  the  ground  that  it  would  unduly 
prejudice  the  sale. 

Mr.  Hobhouse  and  Mr.  Waller  for  the  Appellant. 

To  introduce  such  a  clause  as  that  directed  by  the 
Master  of  the  Rolls  will  tend  to  deter  purchasers.     It  is 
not  a  vendor's  duty  to  insert  in  conditions  of  sale  a  notice 
calling  attention    to  the  disadvantages  of  the  property 
—  he  is  only  bound  not  to  insert  anything  calculated  to 
roislead.     Now,  there  is  nothing  misleading  in   selling 
the  *«  goodwill*'  of  a  business  without  any  notice  that  the 
sale  will  not  prevent  the  surviving  partner  from  carrying 
0^  a  similar  business  in  the  same  town,  it  being  settled 
Jaw  that  it  has  not  that  effect.     A  special  notice  of  this 
*'nd,  being  of  an  unusual  description,  will  lead  everybody 
^  suppose  that  this  sale  is  subject  to  some  special  dis- 
advantage^ whereas  the  purchaser  will  only  be  in  the 
^''dinary  position  of  a  purchaser  of  a  goodwill  as  settled 
by    Gr-uUwell  v.  Lye  (a),  Hall  v.  Barrows  (i)  and  C/iur- 
ion    v.  Douglas (c).     If  any  alteration   is  made  in  the 
advertisement  as  originally  prepared,  we  submit  that  it 
should  merely  be  the  omission  of  the  words  as  to  the 
^xclusii^e  right. 

Mr»  J^aber  for  the  other  executors. 

Mr. 

W    Q     x«»   r.  (N.  S.)  561,  (f)  Johns,  177. 
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1864.  Mr.  Baggallay  and  Mr.  Charles  Hall  for  the  Plaintiff 

in  support  of  the  order  of  the  Master  of  the  Rolls. 

We  admit  that  the  old  rule,  that  the  partnership  name 
belongs  to  the  surviving  partner,  has  been  changed,  and 

that  the  right  to  use  the  name  of  the  firm  is  now  a  part*  — 

nership  asset,  and  that  such  right  ought  to  be  sold  to  ^z 

the  best  advantage  ;  but  it  must  be  sold  fairly.     As  the  ^ 

advertisement  stood,  a  purchaser  would  be  misled.     He  ^3^ 

would  naturally  suppose  that  as  the  surviving  partner  *^^ 

and  the  executors  of  the  deceased  partner  concurred  itk,  m^  j 

the  sale,  he  would  have  the  exclusive  right  of  carrying*  ^^j 

on  the  business  without  competition  by  any  of  them,  -^^m: 

The  argument  of  the  other  side  is  that  the  property  will  MM£ 

be   unduly   depreciated   by   telling   the   purchaser   th^  ^^ 

truth.     The  subsequent  proceedings  in  Cook  v.  Colling ^^ 

ridge  (a),  which  are  reported  in  Coll.  Partn.  {b),  ^r^^-^ 
decisive  in  our  favour. 

Mr.  Hothouse  in  reply. 

In  Cook  V.  Collingridge  no  goodwill  was  sold. 

The  Lord  Justice  Turner. 

There  is  no  doubt  that  this  Court,  which  is  constai^^ir-  dy 
complaining  of  deception  in  conditions  of  sale,  ought  to 

be  careful  not  to  issue  particulars  or  conditions  of  ^^^smle 
which  can  reasonably  be  thought  deceptive.     Apart  fr<==^Qi 
the  authorities,  I  should  have  been  inclined  to  think  I'Mr^  at 
if  the  words  ''goodwill  of  the  business"  had  been  u^^^ 
without  the  words  of  which  the  Plaintiff  complains,  tl^  ^^ 
would  have  been  enough  ;  but,  looking  at  the  case        ^f 
Cook  V.  Collingridge,  I  cannot  say  that  such  an  alt^^f^^" 
tion  in  the  particulars  would  be  sufficient  to  prevent    d^e 

descripti^^^ 

(a)  Jac.  607.  (6)  Page  216. 
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description  from  being  calculated  to  mislead.  It  has 
been  contended  that  in  Cook  v.  Collingridge  the  good- 
'vrill  was  not  sold,  but  I  think  that  it  was  sold  as  incident 
t:o  the  business  premises. 

Subject  to  any  observations  that  may  be  made,  I  think 
chat  the  proper  variation  to  be  made  in  the  particulars 
"%vill  be  to  strike  out  the  words  "  with  the  exclusive  right 
5n  the  purchaser  to  hold  himself  out  as  the  successor  to 
'Che  said  firm  of  S,  Johnson  ^  Sons,*  and  to  add  at  the 
Soot  of  the  particulars  this  note — "  The  sale  will  give  to 
Che  purchaser  both  the  premises  in  which  the  business 
lias  been  carried  on  and  the  benefit  to  be  derived  from 
Che  habits  of  the  customers  resorting  to  such  premises, 
lut  it  will  not  prevent  any  of  the  persons  heretofore 
:snterested  in  the  business,  or  those  who  may  represent 
chem,  from  carrying  on  the  like  business." 

The  Lord  Justice  Knight  Bruce. 

In  my  judgment  the  order  of  the  Master  of  the  Rolls 
is  substantially  right,  and  I  think  that  it  is  of  little  con- 
sequence whether  the  particulars  of  sale  are  drawn  up 
in  the  form  directed  by  him  or  in  that  proposed  by  the 
Lord  Justice.  As  the  Lord  Justice  prefers  the  form 
which  he  has  read,  I  accede  to  it. 

Reg,  Lib,  1864/1,/.  2546. 
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1865. 


Jan.  14,  16. 

Before  The 
Lords  Jus- 
tices. 

H,  4r  Co,  were 
in  the  receipt 
of  the  rents  of 
leasehold  pro- 
perty as  agents 


PARKINSON  V.  HANBURY. 

npHIS  was  an  appeal  by  the  Plaintiff  from  part  of 
decree  of  Vice-Chancellor  Kindersley  (a). 


On  the  26th  of  March,  1823,  John  Farrell  Parkims^^ 
son,  the  father  of  the  Plaintiff)  mortgaged  to  Thomc:;^^  ■. 
of  P.  In  1834  Cliambers  for  2,000/.  a  leasehold  public-house  calle 
In"l838  *^^  Royal  Oak,  and  eight  leasehold  houses  which  wei^ 
held  under  another  lease.  This  mortgage  contained 
power  of  sale,  to  be  exercised  after  three  months'  noti<^ 
to   the    mort£:ao:or,    his    executors,    administrators    ^ 


tate. 

H.  Sf  Co  ren- 
dered to  his 
daughter  an 
account,  to 
nrhich  some 


from  inquiring  whether  such  notice  had  been  given. 


mortgagor,    his    executors, 

objections  were  assigns,  with  the  usual  clause  exonerating  a  purchas 
taken  by  her, 
which  were 
answered,  and 
no  replies 
made  to  the 
answers.     In 
1845  the 
daughter  took 
out  adminis- 
tration to  P., 
and  in  1852 
filed  a  bill 
against  //.  Sf 
Co.  for  an 
account : — 
Held,  that  the 
account  must 
be  treated  as  a 


E_   a 

-<e 

or 

^ier 


On  the  10th  of  January,  1828,  Parkinson^  being  Sl 

debted   to    Hanhury    ^   Co,,   assigned    the   equity 

redemption  in  the  Royal  Oak  only  to  T.  H,  Aveling     ^ 

member   of  the  firm  of  Hanhury  ^  Co,,  and  on  ih  «^ 

behalf,  upon  trust,  in  case  default  should  be  made 

payment  of  the  monies  due  on  or  before  the  2oth 

March  then  next,  to  sell  the  property,  to  pay  out  of  T- 

sale  monies  the  expenses  and  any  arrears  of  rent,  th^ 

pay  what  was  due  to  Chambers  on  his  security,  then 

^ttKco"^^^  ^^  Hanbury  ^  Co.  what  was  due  to  them,  and  pay  ^ 

and  that  the      surplus  to  Parkinson,  his  executors,  administrators 

bill  could  not 

be  sustained.      assigns. 

Property 

being  put  up  (u)  I  Drew.  Sf  Sm.  143. 

for  sale  by  a 

first  mortgagee  wa«  bouglu  by  ^second  incumbrancer  to  whom  the  equity  of  redear^ 
dun  had  been  conveyed  on  trust  for  sale  on  default  in  payment  of  his  debt.  X  -* 
sale  having  been  set  aside  at  the  suit  of  the  representative  of  the  mortgagor :  If^^ 
that  the  possession  of  the  purchaser  was  to  be  referred  to  the  character  of  trustee,  ^^ 
that  the  account  of  the  rents  received  by  hitn  was  not  as  of  course  to  be  on  *- 
footing  of  wilful  neglect  and  default. 

Per  the  L.  J.  Turner,    The  second  incumbrancer,  being  not  an  ordinary  mortga^^ 
but  a  trubtee  for  sale,  was  incapaciated  from  purchasing. 


— tl" 
of 
^  a 
■cir 
in 
of 
he 
en 


or 


■lis 
id, 
nd 
he 
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On  the  lOih  of  May ^  1828,  Parkinson  gave  to  Mr.  1865. 
dueling,  on  behalf  of  the  firm  of  Hanbury  ^  Co.,  a 
■mrritten  authority  to  manage  and  to  receive  the  rents  of 
€he  eight  houses  and  of  another  small  property  not  in- 
c:luded  in  either  of  the  above  securities,  and  to  apply  them 
an  satisfaction  of  the  mortgages.  Mr.  Aveling  thereupon, 
"with  the  consent  of  Mr.  Chambers^  entered  into  the 
receipt  of  the  rents,  not  only  of  the  property  to  which 
"the  authority  extended,  but  also  of  tlie  Royal  Oak,  it 
apparently  being  understood  that  the  memorandum, 
"which  was  not  very  clearly  worded,  extended  to  the 
Hoyal  Oak. 

On  the  6th  of  October,  1831,  Parkinson  died  intes- 
tate, and  from  Lady-day,  1834,  Mr.  Aveling  gave  up  the 
collection  of  the  rents.  Possession  was  taken  by  Mr. 
Chambers,  who,  in  October,  1834,  put  up  the  property 
for  sale  under  his  power.  The  Defendants,  Messrs.  Han- 
bury Sf  Co,,  bought  the  Hoyal  Oak,  and  completed  the 
purchase  in  due  course.  At  this  lime  there  was  no  legal 
personal  representative  of  Parkinson. 

On  the  7th  q{  March,  1838,  the  Defendants,  Messrs. 
Hanbury  &  Co,,  rendered  to  Miss  Parkinson  an  account 
of  the  rents  and  profits,  both  of  the  Royal  Oak  and  the 
other  property,  received  by  Mr.  Aveling  down  to  the 
time  of  his  discontinuing  the  receipt,  as  mentioned 
above.  Miss  Parkinson  took  some  objections  to  the 
accounts,  which  were  speedily  answered,  and  she  returned 
no  reply  to  the  answers.  The  accounts,  which  also 
contained  a  statement  of  what  was  due  to  Hanbury  Sf* 
Co.  from  Parkinson,  showed  a  considerable  balance  to 
be  due  from  him. 

On  the  8th  oi  February,  1845,  Miss  Parkinson  took 
out  letters  of  administration  to  her  father's  estate,  and  in 

1852 


452  CASES  IN  CHANCERY. 

1866.        1852  she  filed  the  present  bill,  praying  an  account  of 
_^^  what  was  due  on  the  security  of  Messrs.  Hanbury,  for 

V.  an  account  of  rents  of  the  Royal  Oak  against  them  as 

ANBURY,     mortgagees  in  possession,  for  an  account  of  rents  of  the 
other  properties  on  the  footing  of  wilful  neglect  and  de- 
fault up  to  the  time  when  Chambers  took  possession, , 
and  that  it  might  be  declared  that,  notwithstanding  the^ 
assignment  by   Chambers,  the  Plaintiff  was  entitled  t 
redeem   the    Royal    Oak,  and  for  redemption  accord—, 
ingly.     No  specific  errors  in  the  accounts  rendered  ii 
1838  were  alleged  and  proved. 


Vice-Chancellor  Kindersley,  before  whom  the  caus^*^^         s< 

was    heard  (a),    considered    that,    as   to    the    property ^*^ tj; 

other  than  the  Royal  Oak^  the  long  acquiescence  \w  m  \n 
the  account  rendered  in  1838  debarred  the  Plaintiff-  iff 
from  all  right  to  relief,  and  he  accordingly  dismissed  th  .^rr^Hhe 
bill,  so  far  as  it  asked  for  an  account  of  the  rents  c^»>  of 
that  part  of  the  property.     With  respect  to  the  Royi    ■  «' 

Oak,  his  Honor  considered  that,  as  a  general  rule,  therr^K-        re 

was  no  reason  why  a  second  mortgagee  might  not  pui^  -■*- 

chase  from  the  first  mortgagee  selling  under  a  power  ^  of 

sale  (6)  ;  but  that  in  the  circumstances  of  the  present  cas»  -^^^^e> 
as  Messrs.  Hanbury  ^  Co.  were  not  ordinary  mor — ^^^t- 
gagees,  but  rather  trustees  for  sale,  it  was  a  question  "^^ 

whether  a  purchase  by  them  could  be  allowed.     H '^ 

Honor,  however,  held,  that  it  was  unnecessary  to  decic      g^^c 
that  question,  for  that  as,  to  the  knowledge  of  the  pu-..^^^  **• 
chasers^  Parkinson  had  been  dead  three  years,  and  h^^^^*^ 
no  personal  representative,  the  sale,  being  made  under  ^ 

power  which  required  notice  to  the  mortgagor  or  his  repr 
sentatives,  could  not  be  sustained,  and  that  the  clau 
exonerating  the  purchaser  from  seeing  to  the  fact 
notice  having  been  given   was  no   protection  to  hi 

whe 

{a)  1  Dretc.  4  Sm.  143.  (6)  SeeShawy,  Bunny, infra, 468- 


Hanbuey. 
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"wirh^re  he  knew  that  notice  could  not  be  given.     His        1865. 

3Ionor  made  a  decree  against  Messrs.  Hanbury  in  the    J^^^"^^^"'^ 

^  '^  Parkin  soM 

misual  form  of  a  decree  against  a  mortgagee  in  posses-  «. 

^ion,  except  that  the  account  of  rents  was  not  on  the 
:tfooting  of  wilful  default.  Miss  Parkinson  appealed 
:^roiii  so  much  of  the  decree  as  dismissed  the  bill  with 
^respect  to  the  account  of  the  rents  of  the  eight  houses, 
<aind  the  objection  was  also  taken  that  the  account  of  the 
:xents  of  the  Royal  Oak  ought  to  havoCbeen  on  the  foot- 
ing of  wilful  neglect  and  default. 

Miss  Parkinson  appeared  in  person  in  support  of  her 
appeal. 

Mr.  Glasse  and  Mr.  Kay  for  the  Defendants. 

The  account  of  rents  must  be  treated  as  settled  after 
such  long  acquiescence.  Assuming  that  the  period  after 
the  father's  deaths  during  which  the  Plaintiff  was  not 
his  personal  representative,  does  not  count,  still  the  delay 
since  she  took  out  administration  is  fatal  to  any  claim 
to  treat  the  account  as  open,  and  the  bill  makes  no  case 
for  opening  it  if  settled.  As  to  the  rents  of  the  Royal 
Oak,  we  ought  not  to  account  on  the  footing  of  wilful 
neglect  and  default,  for  on  the  sale  being  set  aside  we 
are  remitted  to  our  position  as  agents.  [Lawless  v.  Mans' 
field  (a)  was  referred  to.] 

Miss  Parkinson  in  reply. 

The  Lord  Justice  Knight  Bruce. 

I  think  that  in  this  case  no  mortgage  title  in  the 
Defendants  has  been  established  by  the  Plaintiff,  excepti 
perhaps,  as  regards  the  Royal  Oak.  As  to  that  I  assume 
the  existence  of  a  mortgage  title.     Assuming  this,  there 

may 
(fl)  1  Dru  4  War.  556. 
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may  be  a  right  to  redeem,  and  yet  not  as  against  & 
mortgagee  in  possession.     I  am  inclined  to  think  ib&t 
such  is  the  case  here,  and  that  the  account  ought  no^to 
be  taken  against  the  Defendants  on  that  footing.       In 
my  judgment  no  error  has  been  established  against     the 
decree. 


The  Lord  ^stice  Turner. 

I  also  am  of  opinion  that  the  decree  is  right.     Tlnere 
are  two  properties  to  be  considered,  the  property  incluided 
in  the  Defendants'  mortgage  and  the  property  no*  so 
included.     As  regards  the  first,  the  circumstances  aK*«  as 
follows  : — There  was  a  mortgage  to  Chambers  for  2,CHX)/. 
of  the  Royal  Oak^  the  eight  houses  and  other  property. 
Afterwards  a  mortgage  was  made  to  the  Defendants  of 
the  Royal  Oak  only.     This  was  the  state  of  things  in 
January,  1828.     In  May,  1828,  the  mortgagor  gave  to 
to  the  second  mortgagees  written  authority  to  enter  JJ^to 
possession  of  and  manage  certain  property  not  included 
in  their  mortgage,  the  authority  not  extending  to  wta^ 
was  so  included.     The  Defendants,  assuming  the  autho- 
rity to  extend  to  the  whole  property,  entered  into  pos- 
session of  the  whole.     The  mortgagor  died  in  1831,  aJ*^ 
in  1834  they  gave  up  possession  of  the  whole  property  » 
they  therefore  were  not  in  possession  as  mortgagees  af*^^^ 
1834,  assuming  that  they  ever  had  been  so.     Then,    ^^ 
1838,  an  account  was  delivered  of  the  whole  of  the  re>^ 
which  they  had  received  while  in  possession  under   cl^® 
memorandum,  including    the    rents  and    profits  of    **^ 
Royal  Oak.      Some  questions  were   raised    upon  t^^ 
account  by  the  Plaintiff,  who  was  not  then  the  perso^^ 
representative  of  the  mortgagor.     They  were  answe*"^^ 
by  the  Defendants,  and  no  further  dispute  took  pla-^^^* 
In  1845,  letters  of  administration  of  the  estate  of  t^'^ 
mortgagor  were  granted  to  the  Plaintiff,  and  this  t>^^ 
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'was  not  filed  till  1852.  There  is  no  charge  in  the  bill  1865. 
of  any  specific  errors  in  the  account.  That  account  was 
delivered  in  1838  to  a  person  entitled  to  take  out  ad- 
ministration; she  raised  questions  upon  it  at  the  time, 
which  were  answered  at  the  time;  she  became  adminis- 
tratrix seven  years  afterwards,  and  then  does  not  file  a 
bill  until  seven  years  after  taking  out  administration. 
TJnder  these  circumstances  the  account  must  be  treated 
as  a  settled  account,  and  as  the  bill  makes  no  case  for 
disturbing  it,  the  decree,  as  regards  this  part  of  the 
ose,  appears  to  me  perfectly  correct. 

Now,  as  to  the  property  which  was  included  in  'the 
mortgage,  I  was  at  first  much  struck  by  the  omission  of 
the  words  relating  to  wilful  neglect  and  default,  but  on 
further  examining  the  case  I  think  they  were  rightly 
omitted.  The  possession  of  the  Defendants  was,  I  think, 
originally  referable  to  the  memorandum,  and  not  to  their 
title  as  mortgagees.  If  they  were  not  originally  in  pos- 
session as  mortgagees,  is  the  Court  to  refer  their  posses- 
sion under  their  purchase  to  a  mortgage  title?  It  is 
clear  that  they  never  intended  to  take  possession  as 
mortgagees.  I  do  not  intend  to  give  any  opinion  whether 
a  second  mortgagee  is  disabled  from  purchasing  where  a 
first  mortgagee  is  selling  under  a  power  of  sale.  Whether 
that  be  so  or  not,  I  agree  with  the  view  of  the  Vice- 
Chancellor,  that  in  the  present  case  the  Defendants  were 
trustees,  and  could  not  purchase.  The  purchase  being 
set  aside  on  that  ground,  I  think  that  the  Defendants 
must  be  considered  to  have  been  in  possession  as  trustees 
since  the  purchase,  and  that  the  account  has  rightly 
been  directed  not  on  the  footing  of  wilful  neglect  and 
default. 


4^ 
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1865. 


Jan.  11,  18. 

Before  The 
Lords  Jus- 
tices. 

F,  signed 
the  memoran- 
dum  and  ar- 
ticles of  asso- 
ciation of  a 
company. 
After  signa- 
ture, but  before 
registration,  a 
sheet  of  the 
articles  was 
tiken  out  and 
a  new  sheet 
substituted  for 
it  without  his 
privity,  but 


In  re  THE  UNITED  KINGDOM  SHIP  OWNIN 
COMPANY,  LIMITED. 

FELGATE'S  CASE. 


rilHIS  was  an  appeal  by  Mr.  William  Felgate  from  ar 
order  of  the  Master  of  the  Rolls  including   hff^ 
name  in  the  list  of  contributories. 


The  company  was  registered  on  the  28th  of  Marc 
1 862.    Mr.  Felgate,  on  the  25th  of  that  month,  had  signe 
the  memorandum  and  articles  of  association  as  a  su. 
scriber  for  twenty  shares,  and,  as  he  alleged,  under 
promise  from  the  promoter  that  he  should  be  appoint- 


the  broker  of  the  company  and  indemnified  from  all  rL 
He  never  received  any  notice  that  he  was   appoint 
broker,  he  never  paid  the  deposit  on  his  shares,  nor  hes 
with  the  appro-  anything  more  of  the  company  until,  in  Aprils  1864, 
was  served  with  a  notice  of  the  intention  to  include 
in  the  list  of  contributories  of  the  company,  which 
been  ordered  to  be  wound-up. 


bation  of  the 

persons  then 

managing  the 

company. 

There  was  a 

conflict  of  evi- 

whetherthe  Mr.  Felgate /m  opposition  to  the  application  of 

contents  of  the  official  liquidator,  set  up  the  case  that  the  articles- 

substituted  -i  »  r 

sheet  were  associa^ 

identical  with 

those  of  the  old  one,  and  whether  there  was  not  a  material  alteration : — Held,  that. 

articles  were  not  binding  upon  F.,  that  the  articles  and  memorandum  must  be  t^m 

as  together  constituting  one  instrument,  and  that  F.  was  not  a  contributory. 

Per  the  Lord  Justice  Tumrr^  if  the  substitution  of  a  sheet  in  a  deed  after  ezeci»  ' 
does  not  ipso  facto,  without  reference  to  the  question  whether  there  is  any  yari^  ' 
in  the  contents,  make  the  deed  void,  as  to  which  qvare,  at  all  events  it  makev 
deed  void,  unless  it  be  most  clearly  proved  that  the  contents  of  the  old  and  the  ^ 
stituted  sheet  are  identical,  or  at  least  that  there  is  no  material  diflerence  beti^ 
them. 

If  a  person  is  induced  to  take  shares  on  the  faith  of  a  promise  by  the  promotei 
a  company,  which  promise  is  not  kept,  he  is,  nevertheless,  a  contributory,  his  renr^ 
being  only  against  the  persons  who  made  the  promise. 
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association  had,  after  he  signed  thera,  and  without  his  1865. 
knowledge,  been  materially  altered  before  registration,  pg^^^^^g., 
and  he  contended  that  they,  therefore,  were  not  binding  Case, 
on  him,  and  that  he  was  not  a  shareholder.  By  his 
aflSdavit  he  stated  that  upon  the  faith  of  the  above- 
mentioned  promises  he  signed  the  memorandum  and 
articles  of  association  on  the  2oth  o(  March^  1862,  at  the 
office  of  Mr.  HodgeSy  the  promoter,  and  left  the  office 
immediately  afterwards.  He  further  stated  that  he  had 
been  informed  and  believed  that  after  he  had  signed  the 
articles,  and  between  the  25th  and  the  28th  of  Marchy 
one  of  the  sheets  of  the  articles,  which  sheet  contained 
the  names  of  the  persons  who  were  to  be  appointed 
directors,  was  removed,  and  another  sheet  substituted  for 
it,  and  such  original  sheet  destroyed.  He  further  stated 
that  he  was  not  in  any  way  cognizant  of  such  sheet 
liaving  been  removed  until  recently,  and  that  he  had 
never  re-signed  or  re-executed  the  articles  with  the  new 
sheet. 

One  of  the  provisions  in  the  articles  was,  that  the  pro- 
moter should  have,  by  way  of  remuneration  for  his  services 
and  the  expenses  incurred  by  him  in  getting  up  the  com- 
pany, a  first  charge  on  the  funds  of  the  company  for  the 
amount  of  3/.  per  cent,  on  the  capital.  A  Mr.  Callow, 
who  was  one  of  the  persons  actively  employed  in  getting 
up  the  company  and  a  shareholder,  deposed  that  at  the 
meeting  of  the  25th  of  March,  1862,  he  read  over  to 
the  meeting  the  articles  of  association,  which  were  signed 
on  that  day,  and  that  the  provisions  contained  in  them  on 
the  above  subject,  being  the  14th  clause,  expressly  pro- 
vided that  the  3/.  per  cent,  should  be  computed  on  the 
•*  subscribed  capitaF  of  the  company,  and  he  referred  to 
discussions  both  before  and  at  the  meeting  in  confirma- 
tion of  this  statement.     In  the  articles  as  registered  the 

words 


458  CASES  IN  CHANCERY. 

1865.       words  were  "  nominal  capital,"  instead  of  "  subscribed 
capital." 


Felgate's 
Case. 


Mr.  Callow  further  deposed  that  at  the  time  when  he 
read  over  the  articles  which  were  signed  at  the  meeting, 
they  contained  a  clause  to  the  following  eSect  between 
the  15th  and  16th  paragraphs: — "The  following  persons 
are  and  shall  be  the  first  directors  of  the  company/'  and 
that  there  followed  the  names  of  the  first  directors,  which 
were  filled  in  at  the  meeting  by  Mr.  Callow.  The 
articles  as  registered  contained  no  such  clause. 

Mr.  Callow  further  deposed  that  he  had  examined 
the  articles  in  the  office  for  the  registration  of  Joint 
Stock  Companies,  and  was  satisfied  that  afler  they  had 
been  signed  a  sheet  had  been  taken  out  and  anot-her 
substituted  for  it. 

Mr.  Scott,  the  solicitor  who  prepared  the  articles, 
positively  denied  in  his  evidence  the  alleged  substitution 
of  "nominal  capital*'  for  **  subscribed  capital,"  and  stated 
that  the  articles  had  always  provided  for  the  promoter's 
per  centage  being  on  the  nominal  capital. 

As  regarded  the  substitution  of  a  sheet,  Mr.  Scott  de- 
posed as  follows : — 

"  On  the  25th  day  of  March,  1862,  a  meeting  was 
held  at  No.  48,  Lombard  Street,  and  another  ingrossment 
of  the  articles  of  association  in  the  words  of  the  said 
articles  as  filed,  with  the  exception  of  the  words  *  tlie 
following  persons  are  hereby  declared  to  be  the  first 
directors  of  the  company,  viz.,'  and  of  the  words  of  the 
last  article  thereof,  was  read  I  believe  by  Mr.  £1.  Callow  * 
to  the  persons  there  assembled.  Much  conversation  took  . 
place  of  a  desultory  nature  between  different  groups  of  "^ 

such     J 
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siicli  persons  as  to  the  probable  operations  of  the  com-        1865. 

j^skwrMy^  and    the    said    last-mentioned    ingrossment  was     ^^^^^^^^ 

J^^^r^ded  about  to  be  looked  at  by  several  of  such  persons.        Case. 

^11     or  most  of  whom  had  pens  and  ink  and  paper  before 

C  'Mrm.^mn  and  some  of  whom  were  writing.     Something  was 

s£».i.«fl  about  foreign  agents  to  the  company,  and  I  saw  the 

^£^i.<3  E.  Callow  writing  on  the  said  ingrossment ;  I  there- 

UK  j^csn  told  the  said  J,  C.  Hodges  that  he  should  see  what 

'^^^  sfc.  ^  being  done  with  the  articles  as  the  persons  at  the 

o  ^;  1~¥  ^r  end  of  the  room  appeared  busy  upon  them,  and  that  I 

cr  <=>^«jB.ld  not  properly  interfere,  and  I  was  moreover  under  the 

c3  m  ^  advantage  of  being  a  total  stranger  to  them  all.     The 

s  4Em  x.^  J.  C.  Hodges  then  obtained  the  said  articles,  and  it 

^  I^I^eared  that  in  a  blank  space  that  was  left  at  the  bottom 

^^^  ^   '^he  fifth  page  thereof  for  the  insertion  of  the  names  of 

^^"^^^     first  directors,  several   persons   had  written   their 

X3Des  in  a  column  as  signatures,  and  also  that  the  said 

^—      Callow  had  added  an  article  at  the  end,  such  added 

^'■^  ^5  cle  forming  the  last  clause  of  the  said  articles.    I  then 

l-^*^>  i  iited  out  to  the  said  William  Henry  Hodges,  who  just 

^  ^      ^  hat  time  entered  the  room,  that  the  names  or  signa- 

'-^'^"^s  so  inserted  had  spoiled  the  ingrossment  of  the 

i  cles  and  that  they  must  be  done  again ;  but  the  said 

Uliam  Henry  Hodges  stated  that  the  meeting  were  all 

^  -^^  J  anxious  to  avoid  further  delay  and  would  not  hear 

an  adjournment.     A  person  present  whom  I  did  not 

"^  ^}w,  but  now  suppose  to  have  been  Mr.  Brice  or  Mr. 

^^4gaie,  heard  me  speaking  to  the  secretary  about  the 

"■^^Tossment,  and  enquired  what  was  the  matter,  and  I 


,^^  plained  to  him  that  some  signatures  had  been  put  in 
^^  wrong  place  by  being  put  in  the  blank  space  left  for 
^'^noes  of  the  first  directors,  whereupon  the  said  person 


'^d  it  was  further  wrong  than  I  thought  of,  for  it  was 
^^t  intended  that  the  names  of  the  directors  should 
S^])ear  in  the  articles  of  association  at  all ;  but  that  after 

the 
Vol.  II— 3.  I  I  D.J.S. 
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1865.  the  articles  were  completed  the  directors  were  to  be 
^'^'^''^^  appointed  by  a  substantive  resolution  to  be  entered  in 
Case.  the  minute  book.  This  was  then  mooted  aloud  by  the 
said  person  and  was  generally  acquiesced  in ;  but  not  in 
any  more  formal  way  than  by  indications  of  common 
assent.  Save  the  said  names  or  signatures  no  other 
names  or  matter  whatever  was  written  in  the  said  blank 
space.  The  said  William  Henry  Hodges  or  I  (but  I 
cannot  remember  which  of  us)  then  scored  out  the  words 
**  the  following  persons  are  hereby  declared  to  be  the 
first  directors  of  the  company,  viz./*  and  the  said  names 
or  signatures.  And  it  was  not  until  the  same  had  been 
scored  out  and  the  said  additional  article  inserted  by  the 
said  Edward  Callow  that  the  said  articles  were  executed. 
The  accuracy  of  my  statement  with  respect  to  a  separate 
appointment  of  directors  and  the  resolution  evidencing 
the  same  will  appear  from  the  minute  book  of  the  said 
company,  wherein  the  proceedings  of  the  said  meeting 
are  entered  in  the  handwriting  of  the  said  Edward 
Callow. 

"  13.  The  said  articles  were  executed  in  my  presence 
by  the  several  persons  who  appear  thereby  to  have  exe- 
cuted the  same.  After  their  execution,  and  to  the  best 
of  my  remembrance  and  belief  before  any  person  who 
attended  the  meeting  had  left,  the  said  William  Henry 
Hodges  drew  attention  to  the  slovenly  and  irregular  ap- 
pearance thereof  occasioned  by  the  expunging  of  the 
words  before  mentioned  as  to  the  first  directors,  and  the 
expunging  or  smearing  out  the  names  or  signatures  that 
followed  them,  and  stated  that  he  was  afraid  the  registrar 
of  the  Joint  Stock  Companies  would  refuse  to  register  them 
unless  this  portion  thereof  was  re-written.  The  said 
articles  were  written  on  three  sheets  of  foolscap,  and  the 
disfigured  and  blotched  portion  thereof  was  on  the  first 
page  of  the  second  sheet,  tliat  is  to  say,  on  the  fifth  page  of  ' 

the 
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the  articles.   The  said  William  Henry  Hodges  or  the  said        1866. 
James  Clifford  Hodges  afterwards  took  the  said  articles  to     p  , 

Messrs.  Waterlow,  the  law  stationers,  and  directed  the  Cask. 
second  sheet  to  be  fair  copied,  and  such  fair  copy  was 
put  in  the  place  of  such  disfigured  portion,  which  was,  I 
believe,  thereupon  destroyed.  Such  second  sheet  was 
the  only  part  re-written.  The  first  sheet  containing  the 
words  "  nominal'*  is  that  same  identical  sheet  that  formed 
the  first  sheet  of  the  articles  when  they  were  read  and 
executed.  The  whole  of  such  fair  copy  was  in  the  same 
identical  words,  and  no  more  and  no  less  than  the  words 
in  the  whole  sheet  so  disfigured,  save  that  the  said  words 
"  the  following  persons  were  hereby  declared  to  be  the 
first  directors  of  the  company,  videlicet,"  and  such  names 
or  signatures,  were  omitted  and  the  omission  of  such 
words  was  directed  and  assented  to  prior  to  the  execution 
of  the  articles. 

"  14.  The  said  articles  as  registered  were  printed  by 
the  direction  of  the  said  James  C.  Hodges,  and,  as  I 
believe,  by  order  of  the  directors  of  the  said  company. 
The  said  directors,  on  the  day  after  the  execution  of  the 
Said  articles  and  always  thenceforth,  recognized,  adopted 
and  acted  upon  the  same  in  every  way  that  became 
necessary  or  expedient,  although,  as  hereinafter  appears, 
they  became  exceedingly  anxious  to  modify  them  with 
respect  to  the  provisions  therein  relating  to  the  pro- 
moter.'* 

The  Master  of  the  Rolls  decided  that  Mr.  Felgate 
ought  to  remain  on  the  list  of  contributories  and  ordered 
him  to  pay  the  costs  of  the  application.  Mr.  Felgate 
appealed. 

Mr.  Baggallay  and  Mr.  Cracknell  for  the  Appellant 
The  promise  that  Mr.  Felgate  should  be  the  broker 
c>C  the  company  was  never  fulfilled,  and  the  company 

112  accordingly 
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1865.       accordingly  never  treated  him  as  a  shareholder.     They 
„  ,       cannot  now,  after  the  company  has  proved  a  failure,  insist 

Case.  upon  his  having  that  character  which  they  never  pre- 
viously admitted.  But  if  we  fail  on  this  ground,  we  say 
that  the  substitution  of  a  sheet  in  the  articles  of  associ- 
ation, materially  different  from  that  which  was  there 
when  Mr.  Felgate  signed  them,  entirely  frees  him  from 
all  liability.  The  company  which  was  formed  was  made 
by  this  substitution  a  different  one  from  that  in  whicH 
Mr.  Felgate  agreed  to  be  a  shareholder. 


-■r* 


Mr.  W.  Pearson  for  the  Official  Liquidator. 

The  contest  by  the  Appellant  is  not  against  the  per 

sons  who  committed  the  alleged  fraud,  but  against  sub- . 
sequent  innocent  shareholders  who  took  shares  on  th^ . 
faith  of  Mr.   Felgate s  name  being  there.     As   to  th 
promise  that  the  Appellant  should  be  appointed  broker 
there  is  nothing  in  that  part  of  the  case ;  he  does  nc3 
himself  connect  that  promise  with  the  taking  shares,  bi 
if  he  had  done  so,  the  promise  was  one  which  Hodg^  - 
had  no  authority  to  make  on  behalf  of  the  company.  B*' 
suppose  the  company  to  have  adopted  it,  there  is  nothii~~^ 
to  show  that  it  has  ever  been  broken.     The  Appellant 
name  appears  in  the  minute  book  as  broker,   and    n^  no 
other  person  was  ever  appointed.     As  to  the  Appellan'     ^t's 
never  having  been  called  upon  to  pay  calls  or  depos-^^it, 
that  is  only  attributable  to  negligence  on  the  part  of  tC     Jie 
officers  of  the  company.    A  recognition  by  the  compa^^^y 
of  an  agreement  made  by  Hodges  cannot  be   inferr^-^  ^d 
without  some  positive  act.     Then  as  to  the  alterations         of 
the  articles.     It  is  clear  on  the  evidence  that  as  regar        ^s 
"  nominal  capital  "  there  has  not  been  any  alterations         »' 
all,  the  sheet  which  was  reingrossed  not  being  the  o    ^^^^ 

which  contains  that  expression.    Then,  as  regards  t- '^^ 

sheet  which  was  substituted,  according  to  Scotfs  e^   ^*' 
dence,  it  was  only  a  fair  copy  of  the  sheet  for  which         '^ 


as 
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n^as  substitutedy  with  the  alterations  which  had  been  1865. 
Doade  before  execution,  and,  at  all  events,  tlie  alterations  ' 
bad  been  agreed  to  at  the  meeting,  and  if  they  had  not  Cask. 
been,  they  were  immaterial  and  cannot  make  the  articles 
iroid.  The  Appellant  is  complaining  of  the  acts  of  his 
9wn  agents.  By  signing  the  articles  and  memorandum 
be  became  a  member  and  promoter  of  the  company, 
ind  made  the  secretary  and  solicitor  his  agents.  He 
aow  attempts  to  impeach  their  acts  in  order  to  get  rid  of 
bis  liability  to  innocent  third  parties  who  have  been  mis- 
led. His  signing  the  memorandum  of  association  alone 
made  him  a  member ;  it  is  not  alleged  that  the  memoran- 
dum has  been  altered,  he  therefore  cannot  be  heard  to 
say  that  he  is  not  a  member  of  the  company.  The 
registration  is  conclusive  on  all  parties;  19  &  20  Vict,  c, 
47,  «.  13;  and  if  Mr.  Felgate  has  any  right  to  relief,  his 
proper  mode  of  proceeding  is  to  apply  to  vacate  the 
registration.  This  alteration  was  either  a  wrongful  act 
by  a  third  party,  in  which  case  it  has  no  effect  at  all,  or 
it  was  an  alteration  by  Mr,  Felgate's  own  agent,  by 
which  he  is  bound.  He  was  one  of  the  persons  bound 
to  take  care  of  the  articles  and  is  seeking  to  take  advan- 
tage of  his  own  negligence.  He  does  not  venture  to 
swear  that  when  he  signed  the  articles  he  believed  them 
to  be  different  from  what  they  are.  He  might  be  entitled, 
as  against  the  parties  who  altered  the  instrument,  to  say 
that  it  was  void  as  against  him,  but  he  cannot  be  entitled 
to  take  advantage  of  immaterial  alterations  as  against 
innocent  parties  who  subsequently  took  shares, 

Mr.  Crachnall  in  reply. 

The  act  contains  no  provision  for  rectifying  articles  of 
Lssociation,  perhaps  a  bill  for  that  purpose  might  lie,  but 
he  contention  of  the  Respondent  is  that  the  articles  are 
ight  as  they  stand,  so  that  there  is  no  common  error 

which 
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1865.  which  is  requisite  for  rectification. — [The  Lord  Justice 
J^*^"^  Turner  :  Can  the  unauthorized  act  of  Scott  in  altering 
Case.  the  instrument  affect  the  liability  of  the  parties  ?]— The 
act  was  unauthorized  as  against  me^  but  he  was  acting  on 
belialf  of  and  by  the  authority  of  the  governing  body  of 
which  I  was  not  a  member.  It  is  said  that  the  alter- 
ation is  immaterial,  but  it  is  most  material ;  Mr.  Felgale 
signed  as  a  simple  shareholder,  the  effect  of  the  alteration 
was  to  make  him  a  director  (a).  In  Richmond's  case  (b 
relief  was  given  on  account  of  the  interpolation  of  a^ 
sheet,  and  see  Sheffield's  case  (c). 

Judgment  reserved. 


Jon.  18.  7^e  Lord  Justice  Knight  Brucb. 

In  this  case  the  act  of  Mr.  Scott  in  substituting  oi 
sheet  for  another  in  the  deed  did  not,  I  think,  bind  tl 
Appellant,  it  not  having  been  in  my  opinion  virtually 
otherwise  authorized  by  him.     But  it  was,  I  conceive, 
far  authorized  by  persons  having  at  the  time  the  condu< 
of  the  affairs  of  the  company  or  intended  company  i 
question  as  to  vitiate  the  deed  against  Mr.  Felgate,  wh 
from  the  time  of  the  substitution  (as  the  matter  seems  t 
me)  ceased  to  be  bound  by  the  instrument.     My  opinio^ 
is  accordingly  with  the  Appellant. 

The  Lord  Justice  Turner. 

I  am  also  of  opinion  that  the  Appellant's  name  ough  ^ 
to  be  struck  off  from  the  list  of  contributories. 

Ti^ 

(tf)  19  ij-  20  VicL  c.  47,  «.  0,  (b)  4K.^J.  305. 

Tubie  B.y  duvae  45.  (c)  J  ohm.  451. 


Fbloate's 
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Two  points  were  relied  upon  in  support  of  the  appeal. 

X^irsty  that  the  Appellant  bad  been  induced  to  take  shares 

MMTM    the  company  by  a  promise  that  he  should  be  appointed        Cask. 

to      be  the  company's  broker,  and  that  this  promise  had 

MM^^t,  been  fulfilled;   and  secondly,  that  the  articles  of 

4^ association  of  the  company  had  been  altered  after  they 

^^«^^^re  executed  by  the  Appellant. 

^s  to  the  first  point  I  have  felt  no  doubt.     The 

-^^  p>pellant  has  not,  in  my  opinion,  made  out  any  case 

^■^^  titling  him  as  against  the  company  to  be  relieved  from 

^*^^  obligation   consequent  upon  his  having  taken  the 

^  *^  «res.    If  he  was  deceived  into  taking  them,  his  remedy 

^^     against  the  person  who  deceived  him,  and  not  against 

^•^^  company. 

The  case  in  my  opinion  depends  wholly  on  the  second 
lE>oint,  the  alteration   of  the   articles   after   they   were 
Executed   by   the   Appellant.      That  the  articles  were 
altered  after  the  Appellant  executed  them  is  not  dis« 
l>uted.     It  appears  from  the  Respondent's  own  evidence 
that  after  the  Appellant  had  executed  these  articles  one 
sheet  of  them  was  removed  and  a  new  sheet  substituted 
in  its  place.     I  am  by  no  means  satisfied  that  this  alter- 
ation in  the  articles  was  not  of  itself  sufficient  to  vitiate 
them,  so   far  as   the  Appellant   is   concerned,  without 
reference   to   the   question   whether   the   effect  of  the 
articles  was  or  was  not  altered  by  the  change  which  was 
made,  for  although  it  is  true  that  it  is  not  every  alteration 
in  a  deed  after  its  execution  which  will  vitiate  the  deed, 
no  case,  so  far  as  I  am  aware,  has  gone  so  far  as  to  say 
that  an  entire  sheet  of  a  deed  may  be  removed  and  a  new 
sheet  substituted  for  it  without  that  effect  being  pro« 
duced,  and  it  is  obvious  that  there  is  a  great  difference 
between  the  case  of  an  alteration  in  a  deed  which  appears 

upon 
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1865.        upon  the  face  of  it  and  the  case  of  a  sheet  of  the  deed 
^^*'''*^      being  withdrawn  and   another  sheet  substituted  for  it. 

'ELGATBS  ^ 

Case.  In  the  one  case  the  materiality  or  immateriality  of  the 
alteration  must  appear  upon  the  face  of  the  deed,  in  the 
other  case  it  must  depend  entirely  upon  extrinsic  evi- 
dence as  to  the  identity  of  the  substituted  sheet  with  the 
sheet  which  has  been  removed,  or  as  to  the  extent  of  the 
difference  between  them.  In  my  opinion,  however,  it  is 
not  necessary  for  us  in  this  case  to  decide  this  general 
question.  This  I  think,  at  least,  is  clear,  that  where  a 
sheet  in  a  deed  has  been  removed  and  another  sheet 
substituted  for  it,  there  ought,  in  order  to  maintain  the 
deed,  to  be  evidence  proving  beyond  all  doubt  or  ques- 
tion that  the  sheets  were  identical,  or  that  there  was  no 
material  difference  between  them,  and  the  evidence  in 
this  case  does  not  satisfy  me  of  this.  The  affidavits  of 
Callow  and  of  Scott  seem  to  me  to  be  directly  at  variance 
on  this  point,  and  I  am  not  prepared  to  say  that  greater 
credit  is  due  to  Scott  than  to  Callow. 

It  was  urged  for  the  Respondent,  in  support  of  his  4 
contention  that  the  Appellant  was  bound  by  the  articles,^ 
that  Scott  ought  to  be  considered  to  have  been  the 
Appellant's  agent,  and  that  the  Appellant  therefore  wa 
bound  by  his  acts  ;  but  even  assuming  that  there  was  an 
agency  for  preparing  the  deed,  which  upon  the  facts  oft:' 
the  case  seems  to  be  doubtful,  the  agency  must  I  thinks 
have  determined  when  the  deed  was  executed.  It  wa^s 
also  urged  for  the  Respondent  that  the  Appellant  oughts 
to  be  held  bound  by  reason  of  his  having  executed  the^ 
memorandum  of  association,  and  of  the  provisions  of  the^ 
act  with  reference  to  such  memorandums,  but  I  thinl^ei 
that  the  memorandum  and  the  articles  of  associationr^ 
must  be  taken  together,  and  that  if  the  Appellant  is  no^  ^ 
bound  by  the  articles  he  cannot  be  held  bound  by  th^^ 

memorandum  ^ 
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memorandum.    The  act^  I  think,  carries  the  case  no        1865. 

further  than  to  bind  a  subscriber  to  the  memorandum  of    _ 

Felgatb 8 

association  as  he  would  have  been  bound  if  he  had  Case. 
covenanted  to  conform  to  its  regulations,  and  if  I  am 
right  in  considering  that  the  memorandum  and  the 
articles  arc  to  be  taken  together,  and  that  the  Appellant 
was  not  bound  by  the  articles,  I  do  not  see  how  he 
could  be  bound  by  such  a  covenant,  nor  do  I  think  it 
was  necessary  for  the  Appellant,  as  the  Respondent  con- 
tended it  was,  to  apply  (if  he  could  so  apply)  to  discharge 
the  registration.  It  is  sufficient  for  him  to  show  that^he 
is  not  liable.  Of  course  what  has  been  said  has  no 
reference  to  cases  in  which  the  articles  as  altered  have 
been  adopted  or  acted  upon.  There  is  no  such  case 
here  so  far  as  the  Appellant  is  concerned.  In  my 
opinion  therefore  this  order  ought  to  be  discharged, 
and  any  costs  paid  under  it  refunded ;  but  I  think  the 
Appellant  is  not  entitled  to  the  costs  of  the  proceedings 

against  him,  and  that  there  should  be  no  costs  of  the 

B.ppeal. 


MB 
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1864. 
Notember  7. 

1865. 
Jtmmary  19. 

Before  The 
Lords  Jd»- 

TICBt. 

Where  a  first 
mortgagee 
duly  exercises 
a  power  of  sale, 
and  a  subse- 
quent mort- 
gagee becomes 
the  purchaser, 
such  subse- 
quent mort- 
gagee, in  the 
absence  of  any- 
thing to  im- 
peach the 
Iwna  fides  of 
the  transaction, 
acquires  the 
same  irre- 
deemable title 
as  if  he  were 
a  stranger. 


SHAW  r.  BUNNY. 

npHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of 
^     the  Master  of  the  RolU. 


The  suit  was  by  a  mortgagor  for  the  redemption  of  a 
mortgage  dated  the  24th  of  October,  1858,  by  which 
four  houses,  Nos.  14,  15,  16  and  17  in  Donmngtw 
Square,  in  the  parish  of  Speen^  in  the  county  of  Berht 
and  several  other  houses  and  some  lands,  were  mortgaged 
in  fee  by  the  Plaintiff  to  the  DefendanU  Edward  Briet 
Bunny  and  Charles  Slocock  for  securing  the  sum  of 
6,000/.  and  interest,  with  the  usual  proviso  for  redemp- 
tion. 

It  was  not  at  the  time  of  the  execution  of  this  mort- 
gage known  to  the  Defendants,  the  mortgagees,  that  the 
four  above-mentioned  houses  were  subject  to  any  prior 
mortgage,  but  it  was  aderwards  discovered  that  by  aa 
indenture  dated  the  2nd  August,  1852,  these  four  houses 
had  been   mortgaged   in   fee   to  John   Henry  Htigh^ 
Halle U  and  Henry  Williams  Hodgson,  for  securing  the 
sura  of   1,000Z.  and  interest  at  51.  per  cent,  with  ft^" 
powers  of  sale,  and  that  by  another  indenture  dated  tl^^ 
3rd  of  August,  1852,  they  had  been  further  mortgage 
in  fee  to  Henry  Hughes  Hallett  for  securing  the  sum    ^ 
1,000/.  with  interest  at  the  same  rate  and  with  the  li^* 
powers  of  sale.  ^ 

In  the  year  1855  John  Henry  H.  Hallett  and  H.  \^ 
Hodgson  in  exercise  of  their  power  of  sale,  after  an  ii^ 
effectual  attempt  to  sell  the  four  houses  by  public  au^ 

tio^= 
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^ion,  agreed  to  sell  them  to  the  Defendant  E.  B.  Bunny  1864. 
r^or  the  sum  of  l^lOO/.,  and  thereupon,  by  an  indenture 
T)earing  date  the  28th  of  December^  1855,  and  made 
'T)etween  J.  H.  H.  HaUett  and  H.  W.  Hodgson  of  the 
-dSrst  part,  Henry  H,  Hallett  of  the  second  part,  and  the 
-Defendant  E,  B.  Bunny  of  the  third  part,  reciting  that 
_— ff.  //.  Hallett  had,  at  the  request  of  the  Defendant 

B.  B.  Bunny y  agreed  to  join  in  the  conveyance,  the  four 

jSiouses  were,  in  consideration  of  the  sum  of  1,100/.,  con- 
-«eyed  by  the  said  J.  H.  H.  Hallett  and  H.  W.  Hodg- 
.^^on^  with  the  consent  and  approbation  of  H.  H.  Hallett^ 
'So  the  Defendant  Edward  B.  Bunnyin  fee. 

The  Plaintiff  filed  his  bill  against  Bunny  and  Shcock 
:t<>jr  the  redemption  of  the  whole  property.  This  was 
:s~^sisted  as  regarded  the  four  houses,  on  the  ground  that 
^h^  Defendant  E.  B.  Bunny  had  become  absolute  owner 
of*  them  by  the  above  mentioned  sale.  The  Master  of 
*1^^^  Rolls  was  of  opinion  that  the  contention  of  the  de- 
^^  K^  dants  was  well  founded,  and  made  a  decree  containing 
^  ^declaration  that  E.  B,  Bunny  was  absolutely  entitled 
^^^  the  four  houses.  As  to  the  rest  of  the  property  the 
^^^Koal  redemption  decree  was  made. 

IMr.  BaggaUay  and  Mr.  W.  Morris  in  support  of  the 
^X^j)eal. 

liVe  contend  that  a  second  mortgagee  cannot  buy 

**^^in  the  first,  and  that,  by  his  purchase,  he  only  takes 

redeemable  estate.      Baldwin  v.  Bannister  [a)  and 

"^wrrell  v.  Goodyear  (J)  support  our  contention.     The 

^^^ond  mortgagee  stands  in  a  fiduciary  position  towards 

^^«  mortgagor  and  cannot  avail  himself  of  it  to  his  own 

^-^i vantage,  and  to  the  prejudice  of  the  mortgagor.     His 

^*^^ty  as  mortgagee  is  to  make  the  property  realize  as 

much 
(«)  3  P.  TFiftf.  251,  «.  (6)  1  BeG,  F.  ^  J.  432. 
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1864.  much  as  possible,  his  interest  as  purchaser  to  get  i 
for  as  little  as  possible. — [The  Lord  Justice  Turn: 
a  second  mortgagee  buys  in  the  first  mortgage,  d( 
hold  it  as  a  security  for  the  full  amount  or  only  foi 
he  pays?]— We  submit  only  for  what  he  pays, 
v.  Barrett  {a)  appears  to  be  against  us,  but  is  < 
guishable,  for  an  heir-at-law  does  not  occupy  the 
fiduciary  position. 

Mr.  Selwyn  and  Mr.  E.  F.  Smith  for  the  Res 
ents. 

If  the  Appellant  could  make  out  a  case  of  fra 
collusion,  or  of  undue  advantage  taken,  as  in  Mur 
Goodyear,  he  might  succeed ;  but  no  case  of  the  k 
made  here.  In  Baldwin  v.  Bannister  the  first  mort 
had  been  paid  off.  Now  a  paid-off  mortgagee  is  a 
trustee  and  stands  in  a  totally  different  position  fro 
unsatisfied  mortgagee.  If  a  first  mortgagee  sells, 
principle  is  there  to  prevent  a  second  mortgagee 
bidding,  if  the  transaction  be  bon&  fide  ?  A  mort 
is  not  a  trustee.  If  he  buys  an  incumbrance  fo 
than  its  value,  he  holds  it  for  its  full  amount ;  Da 
Hall  (b) ;  Morret  v.  Pashe  (c).  Dobson  v.  La\ 
shows  what  his  position  is.  In  Davis  v.  Barren 
heir  was  also  an  incumbrancer,  and  it  was  by  i 
of  his  being  an  incumbrancer  that  he  was  held  ei 
to  keep  the  security  for  its  full  amount. 


Mr.  Baggallay  in  reply. 


Judgment  resem 


The 

(a)  14  Bean.  542.  (c)  2  Atk,  52,  54. 

(6)  1  rem.  48.  (d)  8  Hare,  216,  220. 
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The  Lord  Justice  Knight  Bruce.  1865. 

The  only  point  in  this  case  not  settled  by  arrange- 
ment between  the  parties,  as  I  understand,  is  the  question 
of    the  correctness  or  incorrectness  of  the  declaration 
^^rhich  the  decree  at  its  outset  contains^  and  which,  if  to 
V>e   altered^  would  have  to  be  followed  necessarily  by 
a.1terations  connected  with  the  change.     That  declaration 
i«  in  these  terras  : — [His  Lordship  read  the  declaration.] 
Is  the  declaration  thus   made  well  or  ill  founded.     Its 
correctness  or  incorrectness  turns,  I  apprehend,  merely 
on  the  pointy  whether,  when  a  landed  estate  has  been 
^wice  mortgaged  by  the  owner,  so  that  there  are  several 
distinct  mortgagees  not  connected  with  each  other,  one 
first,  the  other  second,  and  the  first  mortgagee  having  a 
power  of  sale  duly  exercises  it,  the  second  mortgagee 
^coming  the  purchaser,  such  a  state  of  things  prevents 
niuj  from  acquiring  by  means  of  the  purchase  that  abso- 
lute and  irredeemable  title  against  the  mortgagor  which  a 
stranger   making  the    purchase  would   have  acquired. 
The  Master  of  the  Rolls  has  held  that  it  does  not,  and 
^hat  the  second  mortgagee  has,  under  his  purchase,  in 
the  absence  of  special  circumstances,  the  same  absolute 
And   irredeemable  title  as  a  stranger  purchasing  would 
have  had.     And  there  being,  I  think,  not  any  special 
circumstance  in  the  present.instance  to  prejudice  or  affect 
the  purchaser's  right,  his  title  against  the  mortgagor  to 
the  benefit  of  the  purchase  seems  to  me  also,  as  absolute 
as  that  of  a  mere  stranger  purchasing  would  have  been. 
I  consider,  I  repeat,  in  accordance  with  the  view  of  the 
Master  of  the  Rolls,  that  there  was  nothing  to  preclude 
the  second  mortgagee  from  buying  in  the  circumstances 
in  which  he  bought  and  retaining  his   purchase.     If, 
indeed,  he  had  availed  himself  of  his  position  as  a  mort- 
gagee to  procure  some  facility  or  advantage  leading  to 
^    purchase  or  connected  with   it,  that  might    have 

made 
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made  a  difference.  But  I  see  no  such  case.  It  seems 
to  me  immaterial  that  the  purchaser  would  not  (if  he 
would  not)  have  been  informed  of  the  intended  sale  had 
he  not  been  a  mortgagee. 

I  cannot  give  a  voice  for  disturbing  the  declaration 
made  at  the  outset  of  the  decree. 


Tlie  Lord  Justice  Turner,  after  stating  the  facts, 
proceeded  as  follows : — 

The   principal   question  in  this  case  is,  whether  th 
Defendant   E,  D.  Bunny  is  entitled  by  virtue  of  th^    ,^  j, 
purchase  to  hold  the  four  houses  as  the  absolute  own^  ^^r 
thereof,  freed  and  discharged  from  any  right  on  the  pa^^^:st 
of  the  Plaintiff  to  redeem  them.     The  Master  of  t^T^e 
Rolls  has  been  of  opinion  that  the  Defendant  E.   ^      ^^_ 
Bunny  is  so  entitled,  and  has  accordingly  so  declared  ^       l>y 
his  decree,  which  in  other  respects  is  the  usual  redeiir=ip- 
tion  decree.     The  Plaintiff  has  appealed  from  the  whiHiK>]e 
of  the  decree. 

As  to  the  principal  question,  the  case  is  by  no  mt^am,in% 
free  from  difHculty,  and  my  opinion  upon  it  has  fluctua^^fc:^^ 
much.     In  the  ordinary  case  of  a  subsequent  mortgag^g^^e 
buying  in  a  prior  mortgage  for  less  than   the   amo-^L^i^t 
which  is  due  upon  it,  he  is  entitled,  as  against  the  raci^x'^- 
gagor,  to  hold  the  prior  mortgage  for  its  full  amoax^t; 
this   court   does   not  hold  him  to  be  a  trustee  for    ^he 
mortgagor  of  the  benefit  of  the  purchase  which  he  KT'^s 
made;  but  these  cases  involve  no  change  of  character*    ^^ 
the  mortgagee  who  has  made  the  purchase ;    he   ^  *^*" 
stands  in  the  position  of  mortgagee  only,  and  the  ^  ^:>^c 
question  is,  on  what  terras  the  right  of  redemption,  wh  5  ^^ 
does  not  exist  at  law,  ought  in  equity  to  be  given  to  <^ '  ^^ 
mortgagor.     It  is  not  so  in  the  case  of  a  subsequ^-^ 

mortgag'^ 
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mortgagee  purchasing  from  a  prior  mortgagee  under  a        1865. 
power  of  sale,  and  claiming  to  hold  the  purchase  as  his 
own  absolute  property  discharged  from  any  right  of  re- 
demption.    In  such  a  case  the  claim  involves  an  entire 
change  of  character  in  the  person  who  has  made  the  pur- 
chase.    His  claim  is  to  be  wholly  discharged  from  his 
character  of  mortgagee — from  the  contract  into  which  he 
naust  have  entered  to  reconvey  to  the  mortgagor  on  pay- 
ment of  the  money  secured  by  the  mortgage — and  from 
the     trust  for  such   reconveyance  which   would  attach 
upon  him  upon  such  payment  being  made.     I  cannot, 
therefore,  but  feel  very  serious  doubt  whether  the  case 
of  a    purchase  from  a  prior  mortgagee  under  a  power  of 
s^le,  and  the  simple  case  of  buying  in  a  prior  mortgage 
for  less  than  is  due  upon  it,  ought  to  be  considered  as 
standing  upon  the  same  footing,  and  certainly,  if  autho- 
^ty     could  have  been  found  to  support  the  distinction 
beiMr^en  these   cases,  I  should   not  have   hesitated  to 
follow  it,  for  I  much  doubt  the  right  of  a  mortgagee  to 
denude  himself  of  that  character,  and  of  the  obligation 
^hioh  he  has  undertaken  and  the  trust  which  would 
*tta.ch  upon  him  to  reconvey  on  payment  of  the  money 
^^cuxed  to  him  by  his  mortgage.     The  case  of  Baldwin 
^*  -^annUter  {a)  was  cited  in  support  of  this  distinction ; 
**ut,    on  examining  that  case  in  the  registrar  s  book,   I 
"^  Hct  think  it  bears  out  the  distinction.     The  case  was  no 
'*^^»*e  than  this : — The  mortgagor  being  dead,  the  mort- 
K^gee  bought  in  the  dower  of  his  widow,  and  by  his 
answer  he  stated  that  he  had  purchased  the  dower  for 

^'->  and  claimed  to  have  that  sum  allowed  him.  The 
^^crce  was  for  an  account  of  what  was  due  upon  his 
nnortgage  and  of  the  rents  and  profits  which  he  had 
^^ceived,  with  a  direction  that  the  50/.  should  be  allowed 

^'^^  in  account.     The  case,  therefore,  was  no  more  than 

this : 
(a)  3  P.  Wms.  251,  note  (J). 


Shaw 

V. 
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1865.  this :  that  the  mortgagee  had  bought  in  the  dower  of  th^^  ^^^ 
mortgagor's  widow  for  50/.  and  claimed  to  be  rep]u&:»  c^ 
that  sum  upon  the  mortgage  being  redeemed,  and  it  was^s  ^3^ 

BuNMT.  decreed  accordingly,  apparently  without  dispute,  andf^  ^r. 
certainly  there  was  no  claim  by  the  mortgagee  to  holdJE^  K  ' 
the  dower  which  he  had  purchased  adversely  to  the^»f:fl 
mortgagor.  1  find  myself,  therefore,  in  this  position,^  c-x 
that  there  is  no  authority  to  support  the  distinction  whichr^"^^ 
I  am  inclined  to  favour,  and  that  there  are  opposed  toi^m 
the  opinions  both  of  the  Master  of  the  Rolls  and  of  mj^^  m — • 
learned  Brother,  and  not  only  those  opinions,  but  also  th^  irzLz 
opinion  of  the  Vice-Chancellor  Sir  R.  T.  Kindersl 
who,  in  the  case  of  Parkinson  v.  Hanlury{a)^  has  ex. 
pressed  himself  strongly  upon  the  point.  Under  thes . 
circumstances  I  feel  myself  compelled,  though  not  wit 
out  much  reluctance,  to  submit  to  the  decree  upon  thP  .  5a 
point  being  affirmed.  It  was  further  objected  to  th"  ^  -3g 
decree  that  special  inquiries  ought  to  have  been  dirprti  i   ^ 

as  to  some  alterations  made  by  the  Defendants  in  tl 
mortgaged  premises,  and  as  to  the  repairs  and  improv 
ments ;  but  I  think  that  the  Plaintiff  has  &iled  in  makii 
out  any  case  for  special  inquiries,  and  that  the  decree 
it  stands  meets  the  justice  of  the  case  in  these  respec-    ^fcs. 
The  addition  of  special  inquiries   in  cases  in  which  t^lie 
ordinary  forms  of  the  court  meet  the  justice  of  the  cmam^se 
is  always,   in   my   opinion,  inexpedient.     This  app^^^aJ, 
therefore,  will  be  dismissed,  but  I  think  it  should        be 
dismissed  without  costs. 

(<?)  1  Drftc.  4-  Swale,  143.  See         mortgage  is  by  way  of  tras^lK.     ^or 
5.  C.  on  appeal,  tupra,  450,  for         sale, 
distinction    where    the    second 
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1861. 

WILSON  V.  THE  WEST  HARTLEPOOL  ^'  ^'  ^^'  ^^• 

RAILWAY  COMPANY.  jaZ^ig. 

^  B^IIIS  was  an  appeal  by  the  Defendants  from  a  decree    Lords  Jus- 

^^      of  the  Master  of  the  Rolls  ordering  specific  per-       tices. 

formance  of  an  agreement  for  the  sale  of  a  piece  of  land  ^  ji^^^^om-* 

to  the  Plaintiff.  pany,  without 

any  direct 

The  Defendants  were  entitled  to  certain   lands  ad-  ^"Jeerto'sell 

joining  the  western  side  of  their  railway  in  the  neigh-  to  the  Plaintiff 

bourhood  oiWest  Hartlepool     In   1859  the    Plaintiff ^^^7,°^^''"^ 

became  desirous  of  establishing  ironworks  close  to  the  pany  at  a  cer- 

railway,  and,  with  a  view  to  the  purchase  of  land  for  that  acre.    Some  of 

purpose,  obtained  an  introduction  to  a  Mr.  Chester,  since  ^^®  ^^™^  ^®''® 
*^  that  the  com- 

deceased,  pany  should 
lay  down  a 
branch  railway  to  the  land — that  the  Plaintiff,  who  was  going  to  erect  ironworks  on 
^*^e  land,  should  use  the  conjpany's  railway  in  preference  to  others — use  it  whenever 
reasonably  practicable,  and  for  the  longest  distance  it  was  reasonably  capable  of  use — 
■^<i    that  the  traffic  to  and  from  the  works  should  be  conveyed  on  the  terms  of  a 
certHin  prior  agreement  of  the  8th  of  May  between  the  parties  relating  to  another 
ptece  of  laud  bought  by  the  Plaintiff  from  the  company,  and  the  other  stipulations  of 
^■•at    agreement  carried  out.     The  company's  surveyor  measured  the  land,  the  com- 
P*Oy*g  engineer  laid  down  the  branch  railway  to  it,  the  Plainliflf  was  let  into  pos- 
*^***^n»  and  his  machinery  was  brought  in  the  company's  waggons  to  the  land,  and 
^here  deposited.      After  this  the  company  refused  to  complete  the  sale.      On   an 
Ppeal  from  a  decree  of  the  Master  of  the  Rolls  directing  specific  performance  : — 
,    ^^Id,  by  the  Lord  Justice  Turner^  dissentiente  the  Lord  Justice  Knight  Bruce, 
^^^  the  stipulations  as  to  the  use  of  the  Defendants'  railway  by  the  Plaintiff  did  not 
^^•^der  a  decree  for  specific  performance  improper;  for  that  the  insertion  of  a  cove- 
*rit    to  that  effect  would  effectuate  what  the  parties  must  be  held  to  have  contem- 
plated. 

^it^ld,  by  the  Lord  Justice  Turntr,  that  although  the  frompany's  agent  contracted 

*^'iout  sufficient  authority,  the  company  must  be  held  by  its  acts  to  have  ratified  the 

***^tract,  and  that  the  contract  thereby  became  binding  on  the  company,  although  not 

HcJ^^  their  common  seal,  nor  executed  in   any  other  of  the  modes  mentioned  in 

«     8    Vict,  c.  16,  8.  97,   and   that  specific   performance  ought   to   be   decreed, 

P^oially  as  possession  had  been  given. 

j^     ''^e/</,  also,  by  the  Lord  Justice   Turner^  that  the  fact  of  no  sufficient  evidence 

j^    ^*t^g  been  given  of  the  contents  of  the  prior  agreement  of  the  8lh  of  Auguit  did 

^  ^     prevent  a  decree  for  specific  performance,  for  that  where  possession  has  been 

^^'^»^  under  an  agreement  the  Court  will,  if  possible,  ascertain  the  terms  of  the 

^r^^ment,  and  give  effect  to  them. 

^lie  doctrine  of  part  performance,  as  regards  incorporated  companies,  considered. 
^     *^^r  the  Lord  Justice  Turner.     A  purchaser's  being  let  into  possession  is  enough 
\^  *^ke  a  contract  out  of  the  Statute  of  Frauds,  whether  the  vendor  or  the  purchaser 
^^^king  specific  performance. 

Vol.  11—3.  K  K  D.J.8. 
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1864.        deceased,  who  was  the  traffic  manager  of  the  company ^^"^ 

^tP^*^"^      and  frequently  acted  for  them  in  matters  relating  to  ihe-^^  m 
Wilson  i  j  o  

V.  sale  of  land,  the  extent  of  his  authority  being,  however,^  *-« 

The     est     ^^^  ^f  ^^^  matters  in  dispute  in  the  cause.     On  the  8th  m-M  ; 

rlARTLKPOOL  » 

Railway  Co.  of  August,  1859,  the  Plaintiff  agreed  with  him  for  the^^j 
purchase  of  a  part  of  the  above-mentioned  lands  onM~T[^ 
terms  which  did  not  appear,  the  contract  not  being^^  i 
forthcoming.  This  contract  was  approved  by  the  directors^  ^^ 
and  the  Plaintiff  was  let  into  possession. 

In  November,  1859,  a  negotiation  took  place  be  tweeny  <^ 
the  Plaintiff  and  Mr.  Chester,  with  a  view  to  the  Plain  .^r^^ 
tiflTs  acquiring  some  lands  of  the  company  on  the  east  sid»  .^^ 
of  the  railway  and  giving  up  the  land  which  he  ha  ,^g^ 
purchased  on  the  west  side.  The  terms  of  the  tiprr^ 
ment  come  to  were  embodied  in  the  following  papers. 

On  the  7th  of  November,  1859,  Mr.  Chester  wrote  i 

the  Plaintiff  as  follows  : — 

"  West  Hartlepool  Harbour  and  Railwc=i=arj 

"  General  Manager's  Offi»      ^re 

"  West  Hartlepool,  Nov.  7,  18'=^ a 

"  Dear  Sir, — On  condition  that  you  return  to  this  c(^^■n^ 
pany  the  piece  of  land  on  the  west  side  of  the  rail^^— ^-«y 
bought  of  them  in  August  last,  I  now  beg  to  offer  to  ^^^/ 
you  the  three  pieces  of  land  shown  on  the  plan  given  y  ^ou, 
containing  respectively,  No.  1  about  ten  acres  [here   ^^>'- 
lowed  particulars],  at  the  rate  of  220/.  per  acre,  subj  ^^' 
to  the  conditions  and  stipulations  on  which  you  bou  ^^"'^^ 
the    before- mentioned   piece   of  land   in   August    l.^»st, 
viz. : — 

"  1.  The  land  shall  be  used  for  the  purpose  of  erect  i  ^S 
works,  and  dwelling-houses  shall  not  be  erected  ovm  *  ^» 
with  the  exception  of  such  as  you  may  require  for  cH^ 
use  of  yourself  or  your  own  men. 

"  2.  Traffic  to  and  from  the  works  shall  be  conveyed  ^^^ 
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tlie  terms  stated  in  the  agreement  made  on  the  8th  1864. 
.Atiffust^  1859,  and  the  other  stipulations  of  that  agree-  Wil»oh 
merit  fully  carried  out.  ^ 

**  3.  The  West  Hartlepool  Harbour  and  Railway  Hartl^vooi 
C€>mfany  shall  bring  a  sufficient  supply  of  suitable  water  R^""*^^^  ^^ 
for  the  use  of  the  works, 

•4«.  "  The  right  of  using  the  ditch  at  the  railway  "side  for 
the  drainage  of  waste  water,  not  containing  sewage 
matter,  to  be  given  you. 

**  5.  The  right  of  tipping  refuse  from  the  works  over 
any  of  the  company's  tips  which  may  be  accessible  shall 
be  given  you,  or  if  requested,  the  company  will  agree  to 
lennove  all  such  refuse,  &c.,  you  may  require  removing, 
and  deposit  it  at  the  places  at  which  they  may  for  the  time 
being  deposit  ships'  ballast,  charging  you  only  the  actual 
cost  to  themselves  of  such  haulage,  or  should  you  prefer 
to  find  your  own  wagons  and  power  to  convey  such  refuse 
to  the  ballast  deposit,  you  shall  be  allowed  the  use  of  the 
place  of  deposit  and  the  intervening  road  free  of  expense. 
**  6.  The  West  Hartlepool  Harbour  and  Railway  Com- 
pany will  lay  down  two  lines  the  entire  length  between  the 
*^ain  hne  and  the  land  now  offered  for  standage,  and  for 
your  exclusive  use,  and  no  other  line  or  other   work 
^r    erection  shall  be  placed  on  any  portion  of  the  land 
^hich  lies  between  the  present  line  of  railway  and  the 
iancl  now  offered.     The  company  will  also  put  in  such 
points  and  crossings  as  may  be  required,  and  carry  con- 
'^^oting  lines  from  them  to  the  railway  fence. 

*•  The  West  Hartlepool  Harbour  and  Railway  Company 
^'H  also  agree  not  to  put  any  erection  on  that  part  of  the 
^^^  banks  which  lies  between  the  dwelling-house  you 
intend  to  erect  and  the  sea,  nor  to  do  anything  to  inter- 
^^F^t  the  view  from  or  to  create  a  nuisance  to  the  house, 
^boiild  the  company  at  any  time  wish  to  let  or  sell  the 
^*^lcs  which  lie  between  the  land  now  offered  and  the 

K  K  2  sea 
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1864.       sea  or  any  part  of  them^  you  shall  have  the  first  ofif*^^ 
of  them. 

"The  projected  bridge  and  existing  road  froml^*"* 
Ha"rtlTpool  ^^^'^"^'^  foundry  to  Cliff  House  farm  buildings  shall  b« 
Railway  Co.  closed,  and  a  new  bridge  over  the  railway  erected  in  ^ 
a  new  road  formed  at  the  southern  extremity  of  the  pro- 
perty, so  as  to  form  a  direct  communication  from  ih^ 
sea  beach  to  the  road  on  the  west  side  of  the  railway 
now  called  Seaton  Road, 

"  Right  of  way  from  this  land  to  the  sea  beach  attw"*^ 
or  three  points  shall  be  secured  to  you,  and  liberty  givr'K^ 
to  you  to  tip  refuse,  slag,  &c.,  on  the  banks  or  shor^  • 
so  far  as  this  company  has  the  power  to  give  such  righ  •" » 
and  provided  the  commissioners  of  the  bay  do  not  pr^  -* 
vent  it, 

"  I  remain,  dear  sir,  yours  faithfully, 

"  P.  pro.  The  West  Hartlepool  HarbouroJt  ^^ 
"  Hailway  Company^ 
"•/.  B.  Wilson,  Esq.,  "  Samuel  Chester." 

"  Haydocky  near  St.  Helens,  Lancashire.'' 

Inclosed  in  this  letter  was  a  schedule  headed  "Sch^^^ 
dule  referred  to."     This  schedule  contained  various  pa*^ 
ticulars   of  rates  of  carriage,  and   then  proceeded  ^"-^ 
follows: — 

"  The  railway  company  shall  be  bound  to  hauljConve-  y 
and  forward  and  give  the  same  facility  of  transit  to  »-  ■' 
goods  coming  from  other  companies'  lines  in  other  cow-"^" 
panics'  waggons  as  they  do  the  traffic  which  is  carried  i  ^ 
their   own   waggons   and   confined   to   their  own  lin^* 
They  shall  also  be  bound  to  forward  traffic  over  othe*^ 
lines  in  West  Hartlepool  Harbour  and  Railway  waggon  ^f 
or  to  send  West  Hartlepool  Harbour  and  Railway  wag' 
gons  to  other  lines  for  the  traffic  of  or  for  J.  B.  Htto* 
&  Co.,  charging  the  usual  and  fair  and  reasonable  charges 

for 
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for    the  use  of  such  waggons   after  leaving  their  own        1864. 

Jine.  ^ 

Wilson 

**  Term  of  years,  42.  v. 

"  Dues  to  be  paid  in  cash  for  each  month  before  the    «  "L„"!, 
expiration  of  the  succeeding  month.  Railway  Co. 

**  The  schedule  of  charges  to  include  all  terminal 
siding  or  station  charges,  but  to  be  exclusive  of  loading 
and  unloading. 

**  The  company  to  contract  to  lead,  carry  and  convey 
over  any  main  line  or  branch  now  belonging  to  or  here- 
after to  belong  to  the  said  company  to  from  or  towards 
any  ironworks  now  belonging  to  or  liereafter  to  belong 
to  or  now  occupied  by  or  to  be  occupied  by  the  said 
•^-  -C  Wilson,  and  to  provide  the  usual  and  proper  wag- 
gons, trucks  or  carriages,  engine  or  motive  power,  and  to 
con  tract  to  keep  well  supplied  with  empties,  and  conduct 
thia  traffic  with  the  greatest  possible  regularity  and 
<Jespatch. 

**  If  rates  reduced  below  this  by  any  agreement  sub- 
secjuent  to  this  date  to  any  persons  in  the  same  trade  or 
*^ncier  similar  circumstances,  the  like  reduction  to  be 
*^aae  to  J.  B.  Wilson. 

**  J.  B.  Wilson  ^  Co.  agree  to  use  the  West  Harden 
P^o I  Harbour  and  Railway  \n  preference  to  all  others,  to 
^se  it  whenever  reasonably  practicable  and  for  the 
longest  distance  it  is  reasonably  capable  of  use. 

**  Arbitration  clause  to  be  inserted. 

"  Pr.  pro.  The  West  Hartlepool,  Harbour 
"  and  Railway  Company, 
f^est  Hartlepool,  Nov.      ."  "  Samuel  Chester:* 

^Dn  the  15th  of  November  the  Plaintiff  wrote  to  Mr. 

^^ster  unconditionally  accepting  the  terms  of  the  oflfer, 

'^  ^  requesting  him  to  send  as  early  as  possible  the  draft 

^^  ^.  formal  contract  for  perusal.    On  the  16th  Mr.  C/«r«/«r 

wrote 


Wilson 
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wrote  to  the  Plaintiff,  saying  that  he  would  give  the 

company's  solicitor  the  requisite  instructions,  and  staling 
V.  that  A  ird,  the  company's  surveyor,  was  going  on  with  the 

Hartlepool  nieasurements  and  plan  of  the  pieces  of  land.  This  cor- 
Kailwat  Co.   respondence  was  duly  entered  in  the  books  of  the  com-    - 

pany  kept  in  Mr.  Chester's  private  office  belonging  to  the   - 

company. 

In  the  same  month  of  Novemher^  1859,  the  measure — 
ments  were  completed,  and  a  quantity  of  machinery  whichsf 
the  Plaintiff  had  bought  and  placed  upon  the  land  piir   ^ 
chased  in  August  was  carried  over  to  one  of  the  ne\^    . 
pieces  of  land.     Other  machinery  of  the  Plaintiff  whic^ 
had  been  landed  at  the  West  Hartlepool  Harbour  wf 
brought  in  the  company's  waggons  to  and  deposited  up 
the  same  piece  of  land.     The  resident  engineer  of  tfc  m^   Jie 
company  laid  down  rails  to  the  land  in  conformity  wi  ^»  ^^  th 
the  agreement,  and  made  borings  for  the  purpose  of  olr—  ^^^' 
taining  the  stipulated  supply  of  water.      All  these  acts^^^  " 
were  done  in  the  same  month. 

It  was  alleged  in  the  evidence  of  the  Defendants,  that  ^ 

on   the   Cth   of   December y    Mr.    Watson^  one   of  the  ^^^' 

directors,   saw   the   rails,  and  being  then  for  the   first  ^j 

time  informed  of  the  sale,  stated  to  Chester  that  it  was  j  ^ 

made  without  authority.     It  was  further  deposed  to,  that  ^ 

on  the  following  day  the  Plaintiff's  solicitor  was  informed  | 

by  one  of  the  directors  that  the  company  would  not  sell 
the  land.     The  Plaintiff,  however,  denied  having  had  any  g 

notice  until  August^  1860,  that  the  Defendants  repudiated 
the  contract,  and  it  was  admitted  that  no  written  notice 
to  that  effect  was  given  him  until  that  time.  It  was  un- 
disputed that  until  the  6th  of  December,  1859,  he  bad 
no  notice  whatever  that  the  company  repudiated  the 
contract. 

After 


N 


Wilson 
r. 
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-After  December f  1859,  the  company^  being  desirous  to        1864. 

'■^t.^.in  the  pieces  of  land  in  question,  negotiations  took 

pl^i-ce  as  to  the  company's  finding  tlie  Plaintiff  another 

*^ite  for  his  works  instead  of  them,  but  no  suitable  site    ^^^  ^*" 

'  Hartlbpool 

^^Vild  be  found,  and  at  last,  in  Augnsty  1860,  as  has  been    Railway  Co. 
'^^^ited  above,  the  company  gave  the   Plaintiff  a  formal 
^"^rltten  notice  of  their  repudiation  of  the  contract.     Mr. 

Chester  had  died  in  the  preceding  March,     The  company 
persisting  in  their  refusal  to  complete  the  contract,  the 

present  bill  was  filed. 

As  regarded  the  authority  of  Mr.  Chester  to  enter  into 
such  a  contract,  it  was  clear  that  he  was  not  constituted 
the  agent  of  the  company  by  any  instrument  under  seal. 
The  evidence  did  not  show  that  he  had  any  general 
authority  to  sell  the  lands  of  the  company  or  any  par- 
ticular authority  to  sell  this  land.  It  showed,  however, 
such  a  course  of  dealing,  that  in  the  opinion  of  the 
Master  of  the  Rolls  he  was  held  out  by  the  company  as 
an  agent  having  full  authority  to  contract  on  their  behalf 
in  such  matters,  but  no  opinion  was  given  on  this  point 
by  the  Lords  Justices. 

The  Plaintiff  in  his  evidence  deposed  that  the  agree- 
ment of  the  8th  of  August  contained  no  other  terms  than 
those  which  were  to  be  found  in  the  letter  and  the  sche- 
dule. 

The  Master  of  the  Rolls  was  of  opinion  that  the  com- 
pany had  held  out  Mr.  Chester  as  their  general  agent, 
and  had,  in  this  particular  case,  ratified  the  contract  by 
acts  in  the  nature  of  part  performance,  His  Honor  ac- 
cordingly held  the  contract  to  be  binding  on  the  com- 
pany, and  made  a  decree  for  specific  performance,  from 
which  the  company  now  appealed. 

The 
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1864.  The  Attorney- General  (Sir  72.  Palmer)  and  Mr.  Fry 

^'7^''^^'       in  support  of  the  decree. 

niLSON  '' 

^'  ^  If  Chestei'  was  authorized  to  contract,  the  Statute  of 

The  West        «-r.,.  ri  iti  ii 

Hartlepool    of  rrauds  is  out  of  the  case,  and  if  he  was  not  duly  au- 

Railway  Co.  thorized,  there  is  a  ratification  and  part  performance,  so 
that  if  we  were  dealing  with  an  individual  instead  of  a 
company,  there  would  be  nothing  to  argue  in  the  case. 
Now  if  Chester  had  been  appointed  an  agent  by  instru- 
ment under  seal,  it  is  difficult  to  allege  any  reason  why 
the  company  should  not  he  bound,  unless  the  Companies^ 
Clauses  Act  prohibits  the  entering  into  a  contract  in  tha 
way.     That  act  (a)  regulates  contracts  by  companies,  an 
under  it  a  contract  which  by  common  law  must  be  undeiar 
seal  must  be  under  the  seal  of  the  company ;  a  contract  bj^ 
writing  not  required  by  the  common  law  to  be  under  -^ 
seal  may  be  under  the  hands  of  two  directors,  and  a  con 
tract  good  at  common  law  if  made  by  parol  may  be  mad 
by  parol  by  a  committee  of  directors.     But  the  words  ar 
permissive  only,  and  do  not  say  that  the  company  sha. 
not  be  bound  unless  the  contract  is  made  as  there  men 
tioned.     Then  why  may  not  the  company  be  bound  by  t 
contract  of  their  agent  ?  The  agent  need  not  be  appoint 
by  seal  any  more  than  within  the  Statute  of  Frauds 
need  be  appointed  by  writing :  a  minute  of  the  direct 
appointing  him  agent  would  be  good.     But  we  do 
mainly  rely  on  the  contract  as  a  good  written  contn 
binding  on  the  company  in  its  inception,  we  rely  on  p.^r9 
performance.    Supposing  that  the  Companies  Clauses  ^^i- 
does  require  a  seal,  that  act  is  not  stronger  than  t^ 
Statute  of  Frauds,  and  acts  of  part  performance  which,    ^^ 
the  ground  of  fraud,  take  a  case  out  of  the  latter  static  ^ 
will  also  take  it  out  of  the  former ;  London  ^  Birmin^ 
ham  Railway  Company  v.  Winter  (b) ;  Laird  v.  Sirk^f^ 

heam 

(a)  8  4-  9  Vict.  f.  16,  f.  97.  {b)  Cr.  Sc  Ph,  57. 
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head  Railway  Company  (a);    Earl  of  Lindsey  v.   The 

Great  Northern  Railway  Company  (6) ;  Williams  v.  The       Wil«om 

St^      Georges   Harbour   Company {c)'y    Pauling  v.    The  v. 

La 9m don  ^  North  Western  Railway  Company  (d).  Hartlepool 

Railway  Co. 

S  ir  H.  M.  Cairns,  Mr.  Hohhouse  and  Mr.  Hawhins 
for    the  Appellants. 

On  the  evidence  it  is  clear  that  Chester  had  no  express 
authority  to  enter  into  this  contract,  and  the  letter  of  15ih 
JVc^r^mber,  1859,  shows  that  the  Plaintiff* did  not  consider 
tha.t  there  was  a  binding  contract.  As  to  his  being  held  out 
to  t  lie  world  as  having  such  authority,  we  are  taken  by  sur- 
prise, the  case  not  being  alleged  in  the  pleadings.  Then, 
as  to  the  contract  having  been  ratified,  it  is  plain  that  the 
dirc^ctors  never  in  any  way  sanctioned  it.  Laying  the 
I^lsiintiflf's  machinery  on  a  waste  piece  of  land  was  not  a 
thing  to  attract  notice;  but  as  soon  as  the  rails  were  laid 
doxvn  the  attention  of  the  directors  was  called  to  the 
i^iatLter,  and  they  objected.  There  is  a  good  defence, 
*i^oi-eover,  under  the  Statute  of  Frauds.  Chester's  letter 
^"Tifcodies  by  reference  the  terms  of  the  agreement  of  the 
®tl:i  of  August,  but  that  agreement  is  not  proved.  This 
'^^'Ices  a  fatal  gap  which  cannot  be  supplied ;  Ridgway 
^-  ^^harton  (e).  Thus  far  the  case  is  the  same  as  if  the 
^^*:^pany  were  an  individual ;  but  the  fact  of  the  Defend- 
^*^t:s  being  a  company  makes,  we  submit,  an  important 
^*  Q^rence.  It  is  of  great  consequence  that  the  Courts 
^■^^>uld  not  be  too  ready  to  hold  companies  bound  by 
'^^  acts  of  their  officers,  who  are  very  apt  to  overstep  the 
^^Vinds  of  their  authority.  Now,  by  the  common  law, 
'^      incorporated  company  generally  is  not  bound,  except 

&c.,  of 
Ludlow 


^     a  contract  under  its  common  seal ;  Mayor,  ^c,  of 


K. «)  Mm.  500.  {d)  8  Eich,  867. 

<:  h)  10  Hare,  664,  700.  (e)  3  De  G.,  A/.  4'  G.  677; 

^c)  2  De  G.  4-  J.  647.  6  fl.  of  L,  Cas.  238. 
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1864.        Ludlow  V.  Charlton  (a).     This  rule  is  somewhat  relaxed^ 


by  the  Companies  Clauses  Act.     The  law  is  well  summedl 
if  '        up  in  Lindleys  Partner.  (J).     But  under  that  act  a  con— 
The  West     ^^^^^  required  to  be  in  writing  must  be  signed  by  twQ 
Railway  Co.   directors.     Unless  the  case  comes  within  that  rule  th» 
common  seal  is  requisite.     The  Court  will  not  hold  tha« 
an  agent  can  do  an  act  without  the  solemnities  whic*^ 
would  be  required  if  his  principal  did  it.    Suppose  a  singF 
director  signed  a  contract^  agency  might  be  urged,  but  w 
give  effect  to  such  a  contract  would  be  flying  in  the  face 
the  express  terms  of  the  act.     Then  as  to  part  perfori 
ance,  the  doctrine  has  never  been  applied  against  a  cir         ^.f, 
poration.     The  principle  on  which  it  proceeds  is,  th^^K    ^t 
there  being  a  contract  valid  at  common  law,  but  inc^^*.^^- 
pable  of   being  enforced  by  reason    of  the  Statute     ^^^^ 
Frauds,  the  Court  hold  that  acts  of  part  performaimr^^'^ 
take  the  case  out  of  the  statute ;  but  in  the  case  of  a  cor— ^        -  ^ 
poration  there  is  no  contract  valid  at  law  if  it  is  not  in     ^2^^ 
writing.     There  cannot  be  part  performance  of  a  void  4^^ 

contract.     There  are,  indeed,  cases  where  after  a  person  ^^ 

who  has  entered  into  a  parol  agreement  with  a  corpora-  ^j 

tion  has,  on  the  footing  of  that  agreement,  done  acts  g 

which  confer  an  important  benefit  on  the  corporation, 
specific  performance  has  been  decreed  against  ihem ;  but 
those  cases  go  on  the  ground  of  fraud,  not  of  mere  part 
performance.  The  London  and  Birmingham  Railway 
Company  v.  Winter  (c)  was  a  case  in  which  the  company 
had  taken  the  land  in  question,  and  destroyed  it,  so  that 
the  parties  could  not  be  replaced  in  statu  quo.  Earl 
Lindsey  y.  The  Great  Northern  Railway  Company  {d) 
lays  down  the  principle  for  which  we  contend :  that  the 
equity  against  a  company  in  such  cases  is  not  founded  on 
contract,  but  on  fraud.     In    Williams  v.  St.   George's 

Hat  hour 

(a)  6  M.  4  W.  815.  (c)   Cr.  Sf  Ph.  57. 

(6)   Page  207.  {d)  10  Hare,  679,  700. 
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SarhouT   Company  (a\  there   was   a  judgment  at  law        1864. 
gainst  the  company^  and  irreparable  damage  had  been       y, 
sustained  by  the  Plain tifF^  and  the  Lord  Justice  Knight  v. 

Thk  Wkit 
Mruce  rests  his  judgment  on  that  ground.     In  The  Leo-    Hartlepool 

minster  Canal  Navigation  Company  v.  The  Shrewsbury   Railway  Co. 
and  Hereford  Railway  Company  {b)  the  bill  was  dis- 
missed  because   there  was   no   agreement  under   seal, 
tliough  there  was  part  performance,  and   there  was  a 
breach  of  faith  on  the  part  of  the  Defendants.     The 
Midland  and  Great  Western  Railway  Company  of  Ire- 
land  V.  Johnson{c)  also  supports  our  contention,  that  there 
cannot  be  a  decree  for  specific  performance  against  an 
incorporated  company  on  the  ground  merely  of  such  acts 
of  part  performance  as  would  be  sufficient  against  an  in- 
dividual: there  must  be  irreparable  damage.     Even  as 
between  individuals,  part  performance  must  be  an  act 
prejudicial  to  the  party  relying  on  it  or  beneficial  to  the 
other.     With  the  exception   of  one  old  and   meagrely 
reported  case  in  1685,  there  is  no  case  in  which  delivery 
of  possession  has  been  held  to  be  part  performance  as 
against  the  vendor,  unless  it  has  been  followed  by  expen- 
diture on  the  property,  though  no  doubt  mere  delivery  of 
possession  is  enough  as  against  the  party  who  takes  pos- 
session.— \_Their  Lordships  here  intimated  the  opinion 
that  a  purchaser's  being  let  into  possession  was  sufficient 
part  performance,  whether  the  contract  was  sought  to  be 
enforced  by  him  or  against  him.] — We  submit  that  none 
of  the  later  authorities  support  that  view ;  Morphett  v. 
Jones  (d) ;   Seagood  v.  Meale  {e) ;    Buchmaster  v.  Har- 
rap  (y ).     [The  Attorney-General  referred  to  Lincoln  v. 
^^right{g)\     Pain  v.    Coombs  (Ji),"]     Here    the    acts 

relied 
(fl)  2  De  G.  4-  J.  547.  in  Ch,  .560. 

(6)  3  K.  *  J.  654.  (/)  7  Fes.  340. 

(f)  6  H.  of  L,  Cat.  798.  ig)  4  De  G.  3f  J.  16. 

(«/>  1  Hw.  172.  {h)  I  De  G.^  J.  3». 

{e)  2  Eg.  Ca.  Abr.  49;   Free. 
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1864.        relied  on  are  very  slight,  the  only  expenditure  has  been 

^^^^      by  the  company.      Acts  done  by  a  party   to   his  own 
Wilson  ,      ,  ,  ,^ 

V.  prejudice  cannot  be  a  ground  for  decreeing  specific  per ^- 

Haetlbpool   *^'n^^"ce    against    him ;    Sugd.    Vend.    ^   Parch,  (a) ^ 

Railway  Co.   The  contract,  moreover,  is  incapable   of    specific    per — ^-:: 

formance   as   against    the    Plaintiff,    since    the    CourtB--^ 

could  not    enforce    against   him  the  indefinite  contract  ^^ 

to  use  the  Defendants'  railway  as  much  as  he  can,  aiK^^^ 

it  therefore  will  not  be  enforced  in  his  favour.      Tha*,^^ 

a  covenant  to  that  effect  should  be  inserted  in  the  con 

veyance  is  not  the  bargain  between  the  parties,  and  th 

Court  will  not  interfere  and  decree  such  a  covenani 

Oervais  v.  Edwards  {b) ;   Off  den  v.  Fossick  (c)  ;  Hills  ^^ 

CrolHd);  Siockery.  Wedderburn{e))  Petoy.  Drighla  -m 

^c,  Railway  Company  (f). 

The  Attorney- General  in  reply. 

As  to  the  non-production  of  the  agreement  of  the  ^fe        th 
of  Auffust,  there  is   nothing  to  exclude  the  PlaintifSF^      *s 
evidence  that  all  the  terms  are  expressed  in  the  let  ^^t:_er 
and  the  schedule  ;  Mundy  v.  Jolliffe  (^);  East  Inc^a^^ia 
Company  v.  Nuthumhadoo  Veerasawmy  Moodelly  (^^^hi); 
Parker  v.   Taswell  (i).      As  to  the  contract  contains,  ^^^g 
stipulations  which   the  Court  cannot  enforce,  the  ca^=^=-es 
referred  to  on  the  other  side  to  show  that  the  execut  m     -^>n 
of  a  deed  containing  covenants  to  perform  them  can.&     maot 
be  ordered  are  inapplicable.      Here  the  parties  conte*^^^^- 
plated  the  execution  of  a  deed  containing  covenam  '^•S' 
Such  expressions  as  **  the  company  will  agree,"  "  ri^"    ^^ 
of  way  shall  be  secured;'*  "the  company  to  contrao*=^i 

"arbitratic:^n 

(a)  Page  147  iUth  ed.)  (e)  3  K.  ^  J.  393. 

(6)  2  Dru.  Sr  War.  80.  (/)   I  H,  t^  M.  468. 

(f)  1 1  HVfA/y  Rep.  128,  L.  J. ;  (g)  5  M,  Sf  C  167. 

to  be  reporttd  in  De  6?.,   F.  4"  J,  (h)  7  Moo.  P.  C.  C  482,497.  -^^ 

{d)  2  Phiil.  60.  (,)  2  Dt  G.  4'  J.  559. 
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^'arbitration  clause  to  be  inserted,"  prove  this  beyond        1864. 
doubt.    The  covenants   might  be  incapable   of  being       ^ 
enforced  in  equity,  so  are  the  covenants  in  a  lease,  yet  v. 

it  is  the  everyday  course  of  the  Court  to  decree  the   HaiTtlepool 
execution  of  the  lease  containing  them.     In  Gervais  v.   Railway  Co. 
Edwards  and  Hills  v.  Croll  there  was  not  any  executory 
agreement  contemplating  the  executing  of  a  future  deed. 
In   Off  den  v.  Fossick  the  Court  held  on  the  construction 
of  the  agreement,  that  a  covenant  to  do  the  acts  would 
not  satisfy  it,  but  that  the  actual  performance  of  them 
was  what  was  contracted  for;    Granville  v.  Beits  (a); 
Wilson  V.  Wilson  (b).     Then,  as  to  the  signature  of  the 
contract  by  an  agent  of  the  company,  the  97th  sect,  of 
the  Companies  Clauses  Act  is  an  enabling  clause,  and  it 
designedly  leaves  the  question  as  to  signature  by  an 
agent  at  large  ;  and  there  is  nothing  in  it  to  prohibit  an 
agent's  being  appointed  in  any  way,  either  under  seal  or 
not.    But  whether  the  agent  was  duly  authorized  or  not, 
the  confirmation  of  the  contract  is  clear,  it  being  un- 
disputed that  from  the  16th  of  November  to  the  5th  of 
December  the  officers  of  the  company  acted  upon  the 
agreement,  without  any  notice  being  given  to  the  Plain- 
tiff or  his  solicitor  that  the  company  objected  to  it. 

Judgment  reserved. 


7^  Lord  Justice  Knight  Bruce. 

In  the  argument  of  this  appeal  several  points  of  some         1865. 
''^^  portance  have  been  raised   and   ably   discussed,  on      ^^'^^^y 
^'^^Mich  I  do  not  consider  it  necessary  to  pronounce  an 
^r^inion. 

It 
(«i)  18  L.J.(N.  5.)  32. 
(6)  I  H.  of  L.  Cas  538  ;   5  H,  of  L.  Cas,  40,  61. 
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ft  appears  Co  me  that  there  are  provisions  in  t^Brr^e 
jgrtenieat.  of  which  performance  is  sought  by  the  l>  :^k^H 
in  the  cauae  and  has  been  decreed,  which  exclude  8p»-^^s« 
doc  pcrtonnonce. 

I  igree  that  there  maj  be  and  have  been  cases  in  whi«z:=r  2i 
it  ODSLv  well  be  and  has  been  held  that  there  may,  under  a  k  v    W 
fiir  ispecidc  performance  of  a  contract,  be  a  decree  agairm  ^»  t 
X  DeseniLinc  to  execute  a  deed  containing  covenants  ^=>  wi 
iiis  p«rt  :o  Jo  acts  of  which,  from  their  nature,  sped  A  <:? 
perlSirmuice  could  not  directly  be  enforced.     But  tli  ^ 
pceseoc  I  diink  not  m  case  of  that  description,  at  least   ^s 
Of  ne  c*aj:«e  wh&cfa.  stated  in  paragraph  8  of  the  bill^ 
»  stt  A»se  words  z  ^  J^  B.  WVsau  ^T  Co.  agree  to  use 
the  ^etc  H B-tiepiKl  HarhoMT  amd  Railway  in  preference 
tt>  aH  ocaers^  o  use  it  whenever  reasonably  practicable 
and  fcr  the  kcgest  distance  it  is  reasonably  capable    of 
lee."'     I  cooceiTe  it  not  to  have  been  intended  that  this 
part  of  the  agreement  shocid  be  satisfied  by  the  execu- 
tion of  any  other  instrument,  so  as  to  give  the  company 
in  this  respect,  in  case  of  bnrach  of  it  on  the  PlaintiflT's 
part,  only  a  right  to  recover  < 


I  am  of  opinion  that  the  words  *  to  use  it  whenc^^^ 
reasonably  practicable  and  for  the  longest  distance  it  *  ^ 
reasonably  capable  of  use"  render  a  decree  for  speci  ^^ 
performance  in  the  present  instance  unfit  to  be  ma^^' 
and  are  probably  not  the  only  provisions-  in  the  saW^^^ 
instrument  which  do  so. 

Of  course  I  have  not  failed  to  observe  the  words  "    *  ^ 
contract  to  lead,  carry  a«d  convey,"  or  the  words  "r^^^  ^ 
to  contract  to  keep  well  supplied,"  or  the  words  "arfc^^ 
tration   clause   to   be    inserted,"   which    the  agreeraer  ^^ 
contains. 

Ithi*-^*^ 
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I  think  that  the  bill  should  be  dismissed  without  costs, 

arid  that  there  should  be  no  costs  of  the  ap|>eal.     My  \^i^|]^ 

loa^^ned  Brother,  however,  being  of  opinion,  as  he  will  v, 

st^^  that   the  appeal   should  be  wholly  dismissed,  of  HARXLEPoot 

^o  virse  it  will  be  so,  and  I  need  not  say  that  he  is  very  Railway  Co. 
^^V.ely  to  be  right. 


T%e  Lord  Justice  Turner. 

This  is  a  suit  for  specific  performance  of  an  agreement 
alleged  to  have  been  entered  into  by  the  Defendants  the 
company,  acting  by  Samuel  Chester  their  agent,  for  the 
9ale  by  the  company  to  the  Plaintiff  of  some  pieces  of 
land  on  the  east  side  of  the  company's  railway  and  be- 
tween the  railway  and  the  sea.  The  agreement  sought 
to  be  enforced  is  contained  in  two  letters,  by  one  of 
which,  dated  the  7th  November,  1859,  Samuel  Chester, 
assuming  to  act  on  behalf  of  the  company,  offered  to  sell 
the  pieces  of  land  in  question  to  the  Plaintiff  upon  cer- 
tain terms  and  conditions  to  be  presently  mentioned,  and 
by  the  other  of  which,  dated  the  15th  November,  1859, 
the  Plaintiff  accepted  the  offer.  The  Master  of  the  Rolls 
has  decreed  specific  performance  of  the  agreement  with 
costs,  and  the  Defendants  have  appealed  from  the 
decree. 

The  case  presents  several  points  of  fact  and  of  law  for 
consideration.  First,  it  is  said  on  the  part  of  the 
Defendants  that  Chester  had  no  authority  to  enter  into 
this  contract,  that  he  was  only  the  traffic  manager  of  the 
company  and  not  even  their  general  manager,  and  that 
he  had  no  special  authority  from  the  directors  to  sell 
this  land,  and  no  general  authority  to  sell  any  of  the 
company's  lands.  It  is  in  dispute  between  the  parties 
»«rhether  Chester  was  the  general  manager  of  the  com- 
pany or  their  traffic  manager  only;  but  assuming  him  to 

have 
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1865.       have  been  general  manager,  I  <lo  not  think  that  he  cs-i^ 
'^''^^       be  held,  by  virtue  of  that  office,  to  have  had  authority  C  o 


enter  into    this   contract.     Powers  which  are  given 

TiiK  Wert     manage  the  business  of  companies  must,  as  I  think,  t»^ 

Hailway  Co.  construed  to  refer  to  the  management  of  their  coromc^x^ 

and  ordinary  business,  and  not  to  transactions  of  th  b  a 

nature,  which  are  of  an  exceptional  and  special  charac^— 

ter ;  and  as  to  authority  having  been  given  to  him  by  tin  ^ 

director^,  there  is  no  proof  of  any  special  authority  to  s^ll 

this  land  or  of  any  general  authority  to  sell  any  of  tlie 

company's   land  having  been    so  given   to   him*    Tl:»e 

authority,  if  it  existed,  is  to  be  collected  only  from  tnis 

acts  and  proceedings ;  but  the  evidence  does  not  sati^sfjy 

me  that  even  in  any  single  instance  he  assumed  to  se^ll 

any  of  the  company's  land  without  the  authority  of  tite 

directors.     In  some  of  the  instances  of  sales  which  are 

mentioned  in  the  evidence  it  is  plain  that  the  directors 

intervened,  and  in  the  other  instances  of  such  sales    i  t 

does  not  api^ar  bv  the  evidence  whether  they  intervened 

or  not«  but  we  cannot  I  think  presume  that  they  did  no^* 

a$   il    would   involve  a  breach  of  duty  on   their  part- 

rV  $trvvn^:<^t  evidence  on  this  point  is  what  appears  o^ 

*V  X*  v\v>"sr\*:v:ra;ion  of  Aird.     He  speaks  of  the  course 

xs   N'V  ws:  i  x;  c<r  CUs^tr  having  settled  the  terms    <^* 

Vvx\\N  v  ,v  N^^KV  S  :^e  vvr^rvinj,  and  in  some  instanc^^^ 

>^..   i>v  *.v  t  ^*KiCf>s  jt;xi  hL<  eviieaoe,  generally,  of  hi  i^ 

5L*\;Ji^  ONN*^  s«.-c:Isrvi  the  ct  rms  of  contracts  for  sale  whe  ^^ 

h^^l  vM  the  cv»aipany  was  sold  ;  but  ji  s  not  >hown  thi^*- 

iu  any  instance  he  did  so  without  cocaniinication  wi<:^' 

the  directors,  and  even  if  he  did  this  in  some  few  i  #^»^ 

stances  it  would  not  I  think  he  sufficient  to  establish       ^ 

general  authority  to  do  so  in  all  cases.     The  fact  whic^** 

appears  in  this  evidence,  that  in  two  or  three  instance ^ 

contracts  in  blank,  which   were  signed  by  one  of  th^^" 

directors,  were  left  in  his  hands  does  not  seem  to  me  *^^^ 

carry  the  case  further.     It  is  not  proved  to  have  been  ^^^^ 
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in  more  than  two  or  three  instances,  and  it  may  well  be        1865. 
;bat  in  those  cases  the  terms  of  purchase  may  have  been      ^nT^^^"^ 
)reviously   settled   by   Chester  with  the  directors.     It  9. 

Ices  not  appear  that  this  was  the  general  course  of  busi-  Har"tlepool 
less,  and  the  mere  fact  of  these  contracts  having  been  Railway  Co. 
ligned  by  a  director  shows  that  the  signature  of  a  direc- 
or  was  deemed  to  be  essential  to  the  completion  of  the 
:ontract.  So  far  therefore  as  the  case  depends  on  any 
lirect  authority  having  been  given  by  the  directors  to 
Chester,  my  opinion  is  in  favour  of  the  Defendants. 

But,  then,  it  was  said  on  the  part  of  the  Plaintiff 
hat  the  directors  ratified  this  contract,  and  I  think  they 
nust  be  held  to  have  done  so.  Upon  this  contract  being 
entered  into,  the  machinery  belonging  to  the  Plaintiff, 
vhich  had  been  deposited  on  some  land  on  the  west  of 
he  railway  which  the  Plaintiff  alleges  that  he  had 
previously  bought  from  the  company,  was  brought  over 
:o  the  land  in  question,  and  there  deposited.  Other 
machinery  belonging  to  the  Plaintiff,  which  had  been 
landed  at  the  company's  harbour,  was  also  brought  by 
the  company's  waggons  to  and  deposited  on  this  land. 
The  Plaintiff  was  let  into  possession  of  the  land.  The 
land  was  measured  by  an  officer  of  the  company.  The 
company  laid  down  lines  of  rails  for  the  purpose  of 
communication  between  this  land  and  their  main  line 
of  railway,  and  they  made  borings  in  the  land.  These 
lets  were  in  conformity  with  the  contract,  and  they 
mount  I  think  to  a  representation  by  the  Defendants 
>  the  Plaintiff  that  the  contract  was  a  subsisting  and 
did  contract.  It  is  attempted  on  the  part  of  the  De- 
■"ftdants  to  displace  this  view  of  the  case,  by  alleging 
•^t  the  Defendants  were  not  aware  of  this  contract 
^%\\  the  5th  o{ December,  1859,  before  which  time  these 
'  ^s  had  been  done,  and  that  immediately  on  their  being 

apprised 

Yol.  11—3.  L  L  D.J.s. 
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18C5.       apprised  of  the  contract  they  dissented    from  it,  and 
^tP'^^*'       communicated  their  dissent  to  Chester  as  the  Plaintifi^s 

WlLiOH 

o.  friendy  and  to  TumbuU  as  his  solicitor^  and  that  they 

The  West  allowed  the  PlaintifTs  machinery  to  remain  upon  the 
Railway  Co.  land  only  for  his  temporary  convenience ;  but  CAesterwtm 
the  manager  of  the  Defendants,  and  TumbuU  was  their 
solicitor  as  much  as  the  solicitor  of  the  Plaintiff^  and  they 
made  no  direct  communication  to  the  Plaintiff.  They 
suffered  him  to  remain  in  quiet  and  undisturbed  posses- 
sion,  and  not  only  so,  but,  after  this  5th  December,  one  of 
their  officers  assisted  in  making  a  plan  for  the  Plaintiff 
of  rolling  mills  which  he  intended  to  erect  on  the  land,  * 
and  the  company's  engineer  and  one  of  the  directors 
long  after  this  5th  December  took  part  in  attempts  to  find 
for  the  Plaintiff  another  site  for  his  works,  when  it  was 
desired  on  the  part  of  the  company  that  he  should  give 
up  the  land  in  question.  This  course  of  proceeding 
does  not  seem  to  me  to  be  consistent  with  what  is  now 
alleged  on  the  part  of  tlie  Defendants ;  but  whether  so 
consistent  or  not,  I  think  that  the  Plaintiff  was  so  far 
treated  as  purchaser  that  he  could  no  longer  be  treated 
as  a  trespasser,  as  he  must  have  been  if  there  was  no 
valid  or  binding  contract. 

The  case,  however,  does  not  rest  here,  for  it  cannot  be 
denied  that  the  acts  which  I  have  mentioned  above  had 
reference  to  the  contract,  and  they  must,  I  think,  be 
taken  to  have  been  done  in  part  performance  of  it.  There 
was  not  merely  a  ratification  of  the  contract,  but  it  was 
in  part  performed.  It  was,  however,  argued  for  the  De- 
fendants that  these  acts  of  part  performance  do  not  alter 
the  case.  It  was  contended  on  their  part  that  companies 
are  not  bound  by  acts  of  part  performance,  and  that  the 
acts  which  have  been  done  in  this  case  furnish  no  equity 
against  the  Defendants,  because  they  are  acts  to  the  pre- 
judice of  the  Defendants  only,  and  not  of  the  Plaintiff;  but  I 

cannot   . 
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cannot  accede  to  either  of  these  arguments.     Neither        1865. 

of  them  is,  in  my  opinion,  consistent  with  the  principle       ^^"^^ 

on  which  this  Court  proceeds  in  cases  of  part  performance.  v. 

The  Court  proceeds  in  such  cases  on  the  ground  of  ^7"  lepoo 

firaud,  and  I  cannot  hold  that  acts  which,  if  done  by  an  Railway  Co. 

individual,  would  amount  to  a  fraud  ought  not   to   be 

so  considered  if  done  by  a  company,  nor  can  I  say  that 

it  is  no  prejudice  to  the  Plaintiff  to  have  been  permitted 

to   take  possession  on  the  faith  of  an  agreement,  and 

afterwards  to  be  held  liable  to  be  treated  as  a  trespasser 

and  turned  out  of  possession  on  the  ground  that  there  was 

no  agreement.     There  is  authority  for  saying  that  in  the 

eye  of  this  Court  it  is  a  frdud  to  set  up  the  absence  of 

agreement  when  possession  has  been  given  upon  the  faith 

of  it.     Apart,  therefore,  from  any  question  as  to  the  terms 

of  the  agreement,  and  as  to  the  statutory  provisions  with 

respect  to  contracts  with  companies,  I  can  see  no  ground 

on  which  a  specific  performance  of  this  contract  could 

have  been  refused  by  the  Court. 

It  was  said,  indeed,  on  the  part  of  the  Defendants, 
that  the  company  could  not  sell  otherwise  than  by  an 
agent  appointed  under  their  common  seal ;  but  the 
question  here  is  upon  a  sale  by  the  directors,  and  it  was 
not  disputed  that  they  had  authority  to  sell.  Questions, 
however,  are  raised  upon  the  terms  of  the  contract,  and 
upon  the  effect  of  the  statutory  provisions  with  respect  to 
contracts  by  companies.  The  letters  containing  this 
contract  are  in  these  terms  :--[His  Lordship  read  them.] 

It  was  objected  on  the  part  of  the  Defendants  that  the 
contract  arising  upon  these  letters  is  not  complete  and 
perfect  in  its  terms,  and  that  a  Court  of  Equity,  there- 
fore, ought  not  to  enforce  a  specific  performance  of  it. 
This  argument  was  rested  mainly,  if  not  wholly,  on  the 
2nd  article  of  the  proposal  contained  in  the  letter  of 
L  L  2  7th 
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1865.        7th  November f  1859,  by  which  it  was  proposed  that  the 

^■^^^^^^^      traffic  to  and  from  the  works  should  be  conveyed  upon 

«..  the  terms  stated  in  the  agreement  of  the  8th  of  Augtut^ 

The  West      1859,  and  that  the  other  stipulations  of  that  agreement 
Hartlepool  '  .      i  i   . 

Railway  Co.   should  be  fully  carried  out.     It  was  said  that  the  Plain- 

tiflf  has  not  proved  this  agreement  of  the  8th  of  August^ 
1859,  and  that  in  the  absence  of  it  the  agreement  sought 
by  this  bill  to  be  enforced  is  incomplete  and  imperfect, 
and  that  a  specific  performance  of  it  ought  not,  therefore, 
to  be  decreed.  I  agree  in  this  argument  to  this  extent, 
that  there  is  no  sufficient  proof  of  the  loss  of  this  agree- 
ment to  let  in  secondary  evidence  of  its  contents,  and  that 
the  Plaintifl's  statements  of  what  the  contents  of  it  were 
cannot  be  received  in  evidence,  the  document  itself  not 
being  proved  to  be  lost,  but  I  cannot  go  the  length  of 
saying  that  the  absence  of  proof  of  this  document 
precludes  the  Plaintiff's  right  to  specific  performance. 
Where  possession  has  been  given  upon  the  faith  of  an 
agreement,  it  is  I  think  the  duty  of  the  Court,  as  far  as  it 
is  possible  to  do  so,  to  ascertain  the  terms  of  the  agree- 
ment and  to  give  effect  to  it.  This  objection  cannot,  I 
think,  go  further  than  that  it  must  ultimately  be  ascer- 
tained what  the  terms  of  this  agreement  of  the  8th 
August^  1859,  in  fact  were.  It  would  have  been  as  well, 
perhaps,  that  an  inquiry  should  have  been  directed  on 
this  point,  and  if  the  parties  agree  upon  it,  such  an 
inquiry  may  be  added,  but  I  do  not  think  the  addition  of 
the  inquiry  essential,  as  the  decree  for  specific  perform- 
ance in  fact  involves  it. 

Another  objection  which  was  raised  on  the  part  of  the  i 

Defendants  was,  that  the  specific  performance  of  this  4 

agreement  would  rest  in  covenant  merely,  and  the  case  t 

of  Gervais  v.  Edwards  was  cited  on  this  point,  but  the  ^ 

case  of  Gervais  v.  Edwards  does  not  seem  to  me  to  < 

apply  to  this  case.     In  that  case  the  contract  was  for  a  -i 

conveyance  -s 


/ 
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cronveyance  of  land  equivalent  in  value  to  the  loss  to  be        1865, 
smx^tained  by  future  damage.      What  was  to  be  done 
d^jpen^ed  wholly  upon  a  future  contingency.      In  the  «. 

j^r^  sent  case  there  is  no  contingency.  The  Plaintiff  is  to  iJ|^"*  ^p  "j, 
ms^^^  the  Defendants'  railway.  The  user  of  it  is  neces-  Railway  Co. 
^2Ls*iIy  prospective,  and  could  not  be  secured  otherwise 
^]rmsB.Ti  by  covenant  The  parties,  therefore,  must  have 
1:b.2l^3  it  in  contemplation  that  it  would  be  so  secured,  and 
ti<:>  liold  that  under  such  circumstances  specific  perform- 
er. v-M^:^e  could  not  be  enforced  would  go  far  to  abrogate  this 
t>w~«^nch  of  the  jurisdiction  of  the  Court,  for  there  is  hardly 
SK.  ^i^^ae  of  this  nature  in  which  agreements  are  not  more 
^>'ar     less  carried  into  effect  by  way  of  covenant. 

There  remains,  then,  the  question  whether  this  con- 

"^»"«».<;t  ought  to  be  held  binding  on  the  company,  having 

^^^^^-ard  to  the  statutory  provisions  as  to  contracts  by 

^^^^'xanpanies.     In  this  point  of  view  it  is  material,  in  the 

*i«"^t  place,  to   consider   how  the  question  would  have 

^^^>od  before  the  passing  of  these  statutory  provisions. 

-I  ^     is  not  disputed  that  the  directors  had  power,  on  behalf 

^^  ^      the  company,  to  sell  the  land  in  question,  and  having 

^*^  *^^  power,  it  must,  as  it  seems  to  me,  have  been  compe- 

^^^^t  to  them  to  ratify  a  contract  made  by  the  manager  of 

*^^^  company  for  the  sale  of  it.     They  in  fact  ratified  this 

^^^^^tract.     It  became  in  effect  their  contract;  and  even 

"^lie  case  rested  here,  I  see  no  ground  on  which,  before 

,^*^  ^^  passing  of  the  statutory  provisions,  the  Court  could 

^^"%re  refused  specific  performance  of  the  contract,  much 

*^  ^  do  I  think  that  a  specific  performance  could  have 

sn  refused,  when  the  ratification  had  been  followed 

possession  being  given  under  the    contract      The 

^  ^stion  then  is  reduced  to  this,  whether  the  statutory 

^"^Dvisions  have  altered  this  state  of  the  case.     These 

^"^Dvisions  are  contained  in  the   8  &  9  Vict.   c.    16, 

8.97. 


V 
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1866.        8.  97.    The  legislature  has  in  this  section  pointed  out 


WlLfOR 


modes  in  which  the  powers  of  directors  to  contract  may 
i'^  lawfully  be  exercised^  and  has  enacted  that  all  cootrects 
Thb  WteT  made  according  to  those  provisions  shall  be  binding  and 
Railway  Co.  effectual ;  but  it  has  not  said  that  contracts  made  in 
other  modes  shall  not  be  binding  and  efiectual,  where 
there  is  power  so  to  make  them ;  and  certainly  it  has 
not  said  that  any  equity  which  may  have  existed  in  this 
Court  before  these  provisions  were  introduced  shall  no 
longer  exist.  The  act,  it  is  to  be  observed,  is  in  the 
affirmative,  and  affirmative  acts  are  not  generally  to  be 
construed  so  as  to  take  away  pre-existing  rights  or 
remedies.  Had  this  been  intended,  I  cannot  but  think 
that  it  would  have  been  expressed.  In  order  to  test 
this  question,  let  it  be  supposed  that  in  any  of  these  com- 
panies express  powers  were  given  to  the  directors  to 
contract  in  a  mode  different  from  that  prescribed  by  the 
statute,  could  it  be  contended  that  the  provisions  of  the 
statute  precluded  them  from  so  contracting  ?  I  cannot 
think  that  it  could.  Several  authorities  were  referred 
to  on  this  part  of  the  case,  both  on  the  one  side  and  on 
the  other,  in  the  course  of  the  argument  before  us ;  bat 
cases  of  this  description  must  necessarily  depend  upon 
circumstances,  and  authorities  are  of  but  little  weight 
except  in  so  far  as  principles  are  to  be  deduced  from 
them.  Looking  at  the  cases  which  were  cited  on  this  ^  £  u 
point,  the  weight  of  authority  seems  to  me  to  be  much  in  m-m  mi 
favour  of  the  Plaintiff.  It  was  said  for  the  Defendants  ^j^^ts 
that  the  cases  cited  on  the  part  of  the  Plaintiff  rested  onc^v<c3>ii 
equities  different  from  that  which  is  insisted  upon  on  the^.r:^i 
Plaint]fi*s  behalf;  but  they  rested,  as  I  understand  themj^  csrs^on 
upon  the  broad  ground  of  fraud — that  it  would  be  a^  ^ 
fraud  to  permit  the  Defendants  to  defeat  the  contract.  ^r>.^u; 
and  that  ground  in  my  opinion  applies  to  the  present' m:k^ki 
case.    The  nature  and  character  of  the  fraud  Cannot,  K     ^M, 

think  z^Mrmnl 


CASES  IN  CHANCERY.  497 

think,  alter  the  case.     Upon  the  whole  case  I  cannot  see        1865. 

my  way  to  alter  this  decree,  and  the  appeal,  therefore, 

must  be  dismissed;  but  as  my  learned  Brother  does  not 

concur   in  this  opinion,  the  dismissal  will  be  without     '^"b  West 

Hartlepool 
C<>»^8*  Railway  Co. 


Wilson 


GRAHAM  r.  WICKHAM. 


T 


January  27» 


HIS  was  a  petition  by  the  executors  of  James  Wick-     Before  rhe 
-  ,  .        ,  1.     1  Lords  Jus- 

nam,  the  testator  in  the  cause,  to  discharge  two        tices. 

orders  of  the  Master  of  the  Rolls,  dated  the  25th  of  In  suits  against 

Jtdy,  1864,  and  the  5th  of  December,  1864,  by  which,  ",rge",  ^^ 

in  effect,  his    Honor  disallowed   the  Petitioners  their  "o*  ^^^  course 

costs  incurred  in  two  suits  of  Raurlins  v.  Wickham  and  insert  in  the 

Wickham  v.  Bailey.  decree  a  de- 

claration that 
the  costs  of  the 

The  testator,  James  Wickham,  in   1850  carried   on  "f"^?!^*'^! 
'  ^  '  ^  to  be  allowed 

business  as  a  banker  in  co-partnership  with    Charles  out  of  the  tes- 

Bailey.     On  the  1st  of  March,  1850,  Robert  Rawlins  In7the1)m?^ 

joined  the  firm.     In  1854  the  business  was  disposed  of  "on  of  such  a 

to  the  Hampshire  Banking  Company.     It  was  then  dis-  does  not 

covered  that,  owinj?  to  the  frauds  of  a  confidential  clerk,  a"*?""^  ^  « 
.        *=*  '  decision  that 

the  bank  was  insolvent.  they  ought  not 

to  be  8o 
allowed. 
Upon  this  discovery  being  made  Rawlins  called  upon      An  order  on 

.1      further  con- 
^"®  sideralion 
having  been 
made  in  an  administration  suit  containing  the  usual  direction  for  taxing  and  paying 
the  costs,  and  costs  charges  and  expenses  properly  incurred,  of  the  executors,  the 
executors  claimed  under  the  head  of  costs  charges  and  expenses  the  costs  incurred 
by  them  since  the  decree  in  the  administration  suit  in  unsuccessfully  defending  a 
•nit  in  which  a  decree  had  been  made  against  them  without  saying  anything  as  to 
their  costs.     A  motion  for  a  direction  to  the  taxing  master  to  review  his  certificate 
disallowing  these  costs  having  been  refused,  on  the  ground  that  they  had  been  adjudi- 
cated upon  in  the  suit  in  which  they  had  been  incurred: — Heidj  on  appeal,  that  the 
tnotion  ought  not  to   have  been  disposed  of  on  that  ground,  but  that  the  question 
Whether  the  costs  were  costs,  charges  and  expenses  properly  incurred  ought  to,  have 
heen  entered  into. 


\ 
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1865.        the  testator  to  indemnify  him,  on  the  ground  that  he  ha-^ 
been  induced  to  enter  the   firm   by  misrepresentatioK^^ 
The  testator   denying   his   liability,  Rawlins  in  ilmSi 
1855,  commenced  an  action  at  law  against  the  testat<3T 
and  Bailey  for  the  misrepresentation.     The  testator  di^^ 
in  October,  1855,  leaving  a  will^  by  which  he  appoint^^d 
his   three   sons   his  executors  and   residuary   legate€=*ss. 
After  his  death    the   action   proceeded  against  BaiF^ 
alone.     In   the   sittings   after    Trinity    Term,  1856,       a 
verdict  was  found  for  the  Plaintiff  subject  to  a  referen^i^e, 
directed   by  order  of  the  3rd   of  July,  1856.       T^le 
executors  of  Mr.  WicUiam  attended  before  the  arbibva- 
tor  when  proceeding  with  this  reference.      The  ar-l):- 
trator,  on  the  5th  of  December,  1856,  awarded  that  m.]ie 
verdict  for   the   Plaintiff   should    stand  with  U,8CH)L 
damages. 

In  April,  1856,  R,  F.  Graham,  a  separate  creditor  o( 
the  testator,  instituted  a  suit  for  the  administration  o( 
his  estate^  and  in  January,  1857,  the  usual  decree  was 
made. 

In  February,  1857,  Rawlins  filed  his  bill  against 
Wickham^s  executors  and  Bailey,  praying  that  the  part- 
nership between  him  and  Wickham  and  Bailey  might  be 
declared  void,  and  that  the  Defendants  might  be  decreed 
to  indemnify  him  against  the  liabilities  of  the  partner- 
ship. Rawlins  also  carried  in  a  claim  in  Graham  v. 
Wickham,  which  was  adjourned  till  the  suit  o{  RawHi^ 
V.  Wickham  should  be  disposed  of. 

In  April,  1857,  the  executors  filed  a  bill  against 
Bailey  and  Rawlins  to  have  the  property  of  the  partner- 
ship duly  applied  and  a  receiver  appointed.  In  Jun^t 
1857,  a  receiver  was  appointed  in  Wickham  v.  Baiky 
and  Rawlins  v.  Wickham. 

On 
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On  the  4th  of  ilfay,  1858,  the  two  last-mentioned  1866. 
suits  having  come  on  to  be  heard  together  a  decree  was 
made  giving  Rawlins  the  relief  prayed  by  his  bill,  with 
costs  to  be  paid  by  Bailey,  and  the  bill  in  Wickham  v. 
Bailey  was  dismissed  and  the  receiver  continued.  The 
executors  appealed  from  the  decree,  and  on  the  16th  of 
December,  1858,  it  was  affirmed  by  the  Lords  Justices 
with  a  slight  variation  (a).  Their  Lordships  directed 
the  deposit  to  be  paid  to  Rawlins,  but  made  no  further 
order  as  to  costs. 

On  the  5th  of  May,  1862,  a  certificate  was  made  in 
Rawlins  v.  Wickham  finding  the  amou..t  due  to  Rawlins, 
who  was  on  the  strength  of  this  certificate  admitted  as  a 
creditor  for  that  amount  in  Graham  v.  Wickfiam.  The 
executors  had  contested  the  case  in  Chambers  under 
the  decree  in  Rawlins  v.  Wickham,  and  had  succeeded 
in  striking  off  2,000Z.  from  the  amount  claimed. 

By  the  order  on  further  consideration  in  Graham  y. 
Wickham,  on  the  5th  o(  December,  1852,  it  was  ordered 
that  it  should  be  referred  to  the  Taxing  Master  to  tax 
the  Plaintiffs  and  Defendants,  including  the  late  Defend- 
ant James  Wickham  (one  of  the  executors),  their  costs 
of  the  suit,  the  costs  of  the  Defendants  as  between 
solicitor  and  client;  the  costs  of  the  executors  to  include 
any  costs,  charges  and  expenses  properly  incurred  by 
them  as  executors  and  trustees  of  the  testator  net  being 
costs  in  the  cause.  And  it  was  ordered  that  the  separate 
creditors  of  the  testator  should  be  paid  their  debts  out 
of  his  separate  estate,  and  that  the  balance  of  that  estate 
after  payment  of  costs  should  be  apportioned  amongst 
the  joint  creditors  of  the  testator,  the  amount  due  to 
-ttatplins  being  included  among  such  joint  debts. 

On 
(a)  3  DeG.i  J.  304. 
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1865.  On  taxation  the  executors  sought  to  be  allowed  the 

costs  which  they  had  incurred  and  paid  in  RawUui. 
Wickham  and  WickAam  v.  JBailey,  as  being  costs,  charges 
and  expenses  properly  incurred  by  them  as  executors. 
The  Taxing  Master  disallowed  the  claim.  The  Taxing 
Master,  after  stating  the  circumstances,  gave  his  reasons 
as  follows  :-^ 

"The  question,  under  this  state  of  circumstances, 
raised  by  the  objection  to  my  certificate  of  taxation  is— 

"  Whether  Wickham^s  executors  are  entitled,  under 
the  head  of  charges  and  expenses  properly  incurred  as 
executors  and  trustees,  to  have  allowed  to  them  the  costs 
of  the  two  suits  Rawlins  v.  Wickham  and  Wickham  t. 
Bailey. 

"  I  haye  come  to  the  conclusion  that  they  are  not 
such  costs  as  were  intended  by  the  Court  under  this 
direction  in  the  order, — that  they  are  not  costs  incurred 
by  them  as  executors  and  trustees  in  discharge  of  their 
fiduciary  duty,  which  ought  to  be  paid  out  of  the  tnist 
estate,  but  that  they  are  the  costs  of  personal  litigation 
for  their  own  personal  interests,  and  that  the  costs  of 
this  litigation  have  been  already  adjudicated  upon  by  the 
Court  before  whom  the  causes  were  heard." 

The  executors  moved  before  the  Master  of  the  RoU* 
that  it  might  be  referred  back  to  the  Taxing  Master  to 
review  his  certificate,  so  far  as  regarded  the  disallowa«>^ 
of  the  above  costs.     On  the  «5th  of  July,  1864,  i»*^ 
Honor  refused  the    motion  with  costs,  on   the  groO^ 
that  as  the  decrees  in  Rawlins  v.  Wickham  and  WiC^ 
ham  V.  Bailey  contained  no  declarations  that  they  w^^^ 
to  be  allowed,  they  could  not  now  be  allowed. 

By  an  order  dated  the  4th  o{  August,  1864,  the  soiia    ^ 
600/.  was  directed  to  be  carried  to  a  separate  accou^^ 

intitule  ^ 
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intituled,  '^Tlie  Costs  Account/'  the  remainder  of  the 
estate  to  be  distributed  as  directed  by  the  order  on 
further  consideration.  The  executors  subsequently 
received  150L  from  the  outstanding  estate  of  the  tes- 
tator. 

In  November,  1864,  the  executors  presented  their 
pedtion  in  Graham  v.  Wickhamf  praying  that  their  costs 
in  Rawlins  v.  Wickham  and  Wickham  v.  Bailey  might 
be  taxed  as  between  solicitor  and  client,  that  they  might 
be  allowed  to  retain  the  150/.  in  part  payment,  and  that 
the  residue  of  their  costs  might  be  paid  out  of  the  600^. 
reserved. 

The  Master  of  the  Rolls,  on  the  5th  of  December, 
1864,  dismissed  the  petition  with  costs,  and  the  exe- 
cutors thereupon  presented  their  petition  of  appeal, 
stating  to  the  effect  of  the  above  statements,  and  praying 
that  the  orders  of  35th  July,  1864,  and  5th  December, 
1864,  might  be  discharged ;  that  the  Petitioners  might 
have  the  relief  asked  by  their  notice  of  motion,  and  by 
their  petition  at  the  Rolls,  and  that  the  costs  of  the 
motion  which  they  had  paid  might  be  refunded. 

Mr.  Hobhouse  and  Mr.  G.  Lake  Russell  For  the  Ap- 
pellants. 

The  first  question  is,  whether  the  Taxing  Master  had 
jurisdiction  to  enter  into  the  question  whether  these 
were  costs,  charges  and  expenses  properly  incurred.  We 
Submit  that  he  had.  It  is  certainly  the  practice  for 
Hixn  to  entertain  such  a  question,  and,  if  he  had  jurisdic- 
tion,  the  order  of  the  Master  of  the  Rolls  refusing  the 
^notion  cannot  be  supported.  At  all  events  the  Court 
^ad  jurisdiction  on  the  petition,  and  the  case  must  be 
decided  on  the  merits.     It  was  necessary  to  defend  the 

suit 
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suit  of  Rawlins  v.  Wickham,  and  the  result  was  rmct 
wholly  unfavourable^  the  demand  of  RawUns  baying 
been  considerably  reduced.  The  suit  of  Wickham  t. 
Bailey  was  necessary  to  protect  the  partnership  assetj. 
The  executors  ought,  therefore,  to  be  allowed  their  cos  ^. 
Any  direction  as  to  them  in  the  suits  in  which  they  w^re 
incurred  would  have  been  out  of  place  :  a  declaration,  in 
those  suits  that  the  executors  were  to  be  entitled  toth^m 
as  against  their  testator's  estate  would  have  been  an 
attempt  to  bind  parties  not  before  the  Court.  Payn^  v. 
Little  (a)  cannot  be  supported. 


Re  Clark  {jb) ;  Bristowe  v.  Needham  (c),  and  Set<^iCt 
Decrees  {d),  were  referred  to. 


Mr.  Hinde  Palmer  and  Mr.  Lewin  for  Rawlins. 

The    order    refusing    the     motion    was    right,     the 
Taxing  Master  having  no  authority,  under  the  common 
order,  to  tax  these  as  costs,^  charges  and  expenses  pro- 
perly incurred.     Payne  v.  Little  (a)  is  express  on    this 
point.     It  is  the  practice  to  provide  expressly  for   the 
costs  incurred  in  another  suit  if  it  is  intended  that  they 
should  be  paid.     Then,  as  to  the  merits  :  The  executors 
did  not  contest  Rawlins  s  claim  for  the  benefit  of  oth^^ 
creditors :    there   was  amply  sufficient  to   pay  the    ^^' 
parate  creditors.      The  executors,  being  residuary    1^' 
gatees,  defended  the  suit  of  Rawlins  v.    Wickliam    f^^^^ 
their  own  benefit     They  did  so  without  obtaining  tt^ 
sanction  of  the  Court  in  Graham  v.  Wickham.    The  P^^^ 
ceedings  at  law  showed  that  the  defence  had  no  f^ 
prospect  of  success.     They  must  be  taken,  therefore^ 
have  defended  the  suit  on  account  of  their  own  be^^^ 
ficial  interests,  and  at  their  own  risk  ;  and  this  being  ^       ' 

th^:^' 

(a)  27  Bear.  83.  (c)  2   PftUL  190. 

(b)  1  De  G.,  Ai.  4  G.  43.  {d)   Vol.  2, p.  767  (^irdedif-y 
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they,  having  failed,  must  bear  the  costs  of  that  suit     If       1865. 

not,  the  result  is  that  Rawlins  pays  the  whole  costs  of 

his  successful  suit ;  for  everything  paid  out  of  the  estate 

of  Mr.  Wickham,  whose  estate  is  insufficient  to  pay  him, 

comes  out  of  his  pocket. — [The  Lord  Justice  Turner  : 

Was  not  the  suit  of  Rawlins  v.    Wichham   necessary 

in  order  to  ascertain  the  amount  of  Rawlins  s  demand  ?] 

We  submit,  that,  if  the  liability  had  not  been  disputed, 

the  account  might  have  been  taken  in  the  administration 

suit ;   but  if  not,  at  all  events  the  costs  of  Rawlins  v. 

Wickham  would  have  been  insignificant,  if  the  question 

of  liability  had  not  been  raised.     Then  as  to  the  suit  of 

Wickham  v.  Bailey,  it  was  useless  and  unsuccessful,  and 

was  instituted  without  any  reasonable  ground.      The 

only  substantial  relief  sought  was  the  appointment  of  a 

receiver,  all  other  relief  having  been  abandoned,  and  a 

receiver    could    have    been   appointed    in   Rawlitis   v. 

Wickham  without  a  suit  for  the  purpose. 

Mr.  Hobhovse  in  reply. 

The  result  of  the  proceedings  at  law  was  not  decisive 
as  to  the  result  here,  for  Bailey  was  in  a  very  different 
position  from  Wickham,  as  was  stated  by  the  Court  in 
the  appeal  in  Rawlins  v.  Wickham. 

The  Lord  Justice  Turner. 

This  case  involves  points  both  of  form  and  of  merits. 
It   came   before  the  Master  of  the  Rolls,  in  the  first 
instance,  on  an  application  for  a  direction  to  the  Taxing 
Master  to  review  his  taxation  of  the  costs  which  had 
been  directed  to  be   taxed  in  the  suit  of  Graham  v. 
^Vichham,  which  was  a  common  administration  suit,  in- 
stituted by  a  creditor   against   the   executors   of  Mr. 
^Vickham  for  an  account  of  his  estate.     By  the  order  on 

further 
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186o.^  further  consideration  in  that  suit,  a  direction  was  given 
to  tax  the  executors  Uieir  costs,  including  any  coitSi 
charges  and  expenses  properly  incurred  by  them,  not 
being  costs  of  suit.  Under  this  order,  a  claim  was  made 
by  the  executors  to  be  allowed  the  costs  incurred  b; 
them  in  defending  a  suit  instituted  against  them  by  Mr. 
Rawlins^  and  in  a  suit  instituted  by  themselves  agaiiut 
Mr.  Bailey^  for  tlie  purpose  of  having  a  receiver  ap- 
pointed of  the  estate  of  the  partnership  in  which  Mr. 
Wickham^  their  testator,  had  been  engaged.  The  Tax- 
ing Master,  upon  considering  that  claim,  came  to  this 
conclusion: — [His  Lordship  here  read  the  reasons  of  the 
Taxing  Master  as  set  out  above.] 

I  cannot  agree  with  these  reasons  so  far  as  they  are 
founded  on  the  proposition  that  the  costs  in  HawlUs  ?. 
Wickham  and  Wickham  v.  Bailey  had  been  adjudicated 
upon  by  the  Courts  which  heard  those  causes.     I  do  oot 
apprehend  that  the  Vice-Chancellor's  making  a  decree  in 
Rawlins  v.  Wickham  without  costs,  nor  our  dismissal  of 
the  appeal  from  that  decree,  involved  any  decision  that 
the  costs  incurred  by  the  executors  in  that  litigation 
were  not  ultimately  to  be  allowed  them  out  of  the  estate. 
According  to   my  view  of  the   practice,  it  is  not  the 
course  of  the  Court,  in  suits  by  strangers  against  ex- 
ecutors, to  declare  in  the  decree  made  against  the  ex- 
ecutors that  they  are  to  be  entitled  to  costs  out  of  tbeir 
testator's  estate.     I  think  such  is  not  the  course  of  tbe 
Court  for  this  reason,  that  the  persons  affected  by  sucn 
a  declaration  are  not  before  the  Court  in  the  suit  ^ 
which  the  decree  is  made,  and  that  an  order  preju^^' 
cially  affecting  their  interests  ought  not  to  be  made  ^^ 
their  absence.     The   Master  of  the   Rolls,   when  ^^ 
motion  came  before  him,  appears  to  have  disposed  of   ^ 
upon  the  ground  that  he  had  no  jurisdiction  to  entert^*^ 
the   application,  his    Honor   being  of  opinion  that 
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courts  which  heard  the  causes,  the  costs  in  which  are        1865. 

uesliony  had  considered  that  the  costs  incurred  by 

executors  in  them  should  be  allowed  against  the 

iPy  this  ought  to  have  been  expressed  in  the  decrees, 

that  as  it  was  not  so  expressed,  they  could  not  now 

llowed.     With  deference  to  the  Master  of  the  Rolls, 

inot  agree  in  this  conclusion,  which  does  not  seem 

le  conformable  to  the  course  of  the  Court,  nor  to 

ce,  in  cases  of  this  description.     There  may  be  many 

9  in  which,  though  executors  fail  in  ^their  defence  of 

it,  it  may  be  right  to  allow  them  their  costs  out  of 

»tate,  and  I  think  that  it  is  quite  within  the  power 

le  Court  to  allow  them.     I  am  of  opinion,  therefore, 

the  Master  of  the  Rolls  might  well  have  considered 

motion   upon   the   merits.      One   difficulty  which 

rred  to  me  was,  whether  the  costs  which  form  the 

ect  of  the  present  appeal  should    not  have   been 

ight  in  under  the  head  of  just  allowances.     In  many 

s  there  is  no  doubt  that  executors  may  be  entitled  to 

costs  of  proceedings  under  that  head,  for  instance, 

re  there  has  been  an  action  in  which  the  executor 

incurred  costs  before  the  suit  in  this  Court,  as  in 

rus  V.   Young  (a).      But  it  does   not  follow,  that, 

luse  the  expenses  of  proceedings  which  have  taken 

e  before  the  suit  in  this  Court  may  be  brought  in  as 

allowances,  the  expenses  of  legal  proceedings  may 

11  cases  be  so  brought  in.     In  this  case  I  think  they 

it  not,   for   the  expenses  incurred  in  Rawlins  v. 

Aham  were  incurred  subsequently  to  the  decree  in 

Aam  V.  H'ickham, 

fter  the  Master  of  the  Rolls  had  refused  the  motion 

jview  the  decision  of  the  Taxing  Master,  the  execu- 

applied  by  petition  to  have  the  costs  in  question 

allowed. 

(a)  10  Vci  184. 
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allowed.  The  suit  of  Graham  v.  Wickham  was  not 
then  wound  up.  The  Master  of  the  Rolls  dismissed 
the  petition  with  costs,  on  the  ground  that  granting  the 
prayer  of  it  would  be  in  effect  an  alteration  of  the  order 
on  further  consideration.  I  think  that  an  order  might 
have  been  made  upon  it  without  in  any  degree  interfering 
with  the  order  on  further  consideration,  for  a  sum  of 
600Z.  had  been  reserved  to  meet  costs,  and  there  were 
further  assets  to  come  in  which  might  be  dealt  with 
under  the  liberty  to  apply.  I  am  of  opinion,  therefore, 
that  if  such  an  order  would  have  been  right  upon  the 
merits,  there  was  nothing  in  point  of  form  to  prevent  its 
being  made. 


The  real  question  before  us  is,  whether  on  the  merits  « 
these  executors  were  entitled  to  the  costs  of  defending  -^ 
the  suit  of  Rawlins  v.  Wickham  and  instituting  and  ME2 
prosecuting  the  suit  of  Wickham  v.  Bailey.  I  will  first  ^^  4 
consider  the  latter  suit.  Before  that  suit  was  instituted  JEa 
Mr.  Rawlins  had  filed  a  bill  seeking  to  have  it  declared^flEa 
that  no  partnership  between  him  and  Mr.  Wickham  and 
Bailey  had  ever  existed  and  praying  for  a  receiver  of 
the  partnership  assets.  This  bill  was  filed  on  the  27tfa 
of  February y  1857,  and  was  filed  against  the  executor 
of  Mr.  Wickham  as  well  as  other  parties.  In  ApriC^^^ 
1857,  the  executors  filed  their  bill  in  Wickham  v.  Bailemmr^^^ 
to  have  the  accounts  of  the  partnership  taken  and  ^ 
receiver  appointed.  It  is  clear  that  the  appointment  ui 
a  receiver  was  the  only  substantial  relief  sought  by  th*-  -^m 
filing  of  that  bill,  for  when  the  cause  came  on  to  be  1 
the  executors  did  not  ask  to  have  the  account  taken  an» 
submitted  to  the  dismissal  of  their  bill.  In  these  cir 
cumstances,  I  think  it  was  their  duty  as  executors  befor 
filing  that  bill,  as  they  were  Defendants  in  Rawlins  \ 
Wickham,  to  have  applied  to  Mr.  Rawlins  and  stated  t 
him  that  if  he  would  apply  for  the  appointment  of 

receive 
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receiver  they  would  consent  to  the  application.     1  think        1865. 
that  when  there  was  a  suit  existing  in  which  a  receiver 
XDJght  have  been  appointed  they   ought  not  to  have  v. 

incurred  the  expense  of  a  separate  suit  for  the  purpose 
^/*  having  one  appointed,  without  first  trying  to  save  that 
^jcpense  by  getting  a  receiver  appointed  in  the  existing 
^ult.     I  think  that  the  bill  in  Wickham  v.  Bailey  was 
m:srs  advisedly  filed,  and  that  the  executors  are  not  entitled 
"to     liave  their  costs  of  that  suit  out  of  the  estate. 

""^ith  respect  to  the  suit  of  Rawlins  v.  Wickliam,  the 
^sfe.^e  seems  to  me  to  stand  on  a  somewhat  different  foot- 
is:^  ^^.    Mr.  Rawlins  made  a  large  claim  against  the  estate 
^=^f*      Mr.  Wickham  to  the  amount  of  about  13,000Z.     The 
<^lsi.im  involved  a  question  of  liability  and  a  question  of 
^cscsount.    As  to  the  question  of  liability,  an  action  had 
^^^^n  brought  by  Mr.  Rawlins  against  Mr.   Wickham 
^»^<3  Bailey i  in  the  lifetime  of  the  former,  on  the  ground 
^^^    the  misrepresentation  which  formed  his  title  to  relief 
**^    Jtawlins  v.  Wickham.    Mr.  Wickham  had  died  before 
^^1^.1,  the  action  had  gone  on  against  Bailey,  a  verdict 
«^.cl  been  obtained  against  him  subject  to  a  reference  to 
^^Cicrtain  the  amount  due  from  him  to  Mr.  Rawlins. 
•^^\'k^  executors  appear  to  have  attended  before  the  arbi- 
^■*^.tor  when  he  investigated  this  question;  and  I  think 
*^^.t  the  executors,  knowing  of  this  judgment  at  law,  and 
"^^^^CDwing   that  the  suit  of  Graham   v.    Wickham   was 
■'^^^^ding,  were  not  justified   in   defending  the   suit  of 
^<^wlins  V.   Wickham,  without  at  first  applying  to  the 
^^mirt  in    Chraham  v.    Wickham  for   directions   as   to 
*^«ther  they  should  defend  it  or  not.     I  think  that  if 
^^y  had  been  acting  merely  in  their  fiduciary  character, 
^^^  without  reference  to  their  own  personal  interests  as 
-fc^^iduary  legatees,  they  would  have  applied  for  directions 
^  Core  defending  the  suit.    They  did   not  do  so,  but 

defended 
A^ol.  II-3.  M  M  D.J.S. 
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derended  th^  suit,  denying  all  liability  ta  the  claim  of 
Mr.  Rawlins.    So  far,  therefore,  as  that  simA  bad  refer- 
ence to  liability  the  executors  were,  in  my  opinion, 
wrong  in  defending  it,  and  ought  not  to  be  allowe4  their 
costs.     On  the  other  hand,  in  Chraham  v.  Wickham  a 
claim  had  been  carried  in  by  Mr.  Rawlins,  which  was 
adjourned  lentil  a  decision  should  be  given  in  Rawlins  v. 
Wickham.    This  shows,  and  the  nature  of  the  case  itself 
shows,  that  it  was  necessary,  in  order  to  ascertain  what 
was  due  to  Mr.  Rawlins^  that  inquiry  should  be  made  by 
the  Court  on  the  subject.     I  think,  therefore,  that  the 
executors  ought  to  be  allowed  their  costs  of  taking  the 
accounts  directed  in  Rawlins  v.  Wickham,  b^t  not  any 
other  costs  of  that  suit. 


I  think  our  order  ought  to  be  to  discharge  the  orders 
of  the  Master  of  the  Rolls  on  the  motion  and  petition,^ 
and  declare  that  the  executors  are  entitled  to  be  allowi 
their  costs  of  the  accounts  directed  in  Rawlins  v.  Wich"^, 
ham  out  of  the  600/.  and  the  assets  subsequently  received 
with  a  direction  for  taxation  and  payment  of  those  cosi 


The  Lord  Justice  Knight  Bruce. 

With  deference  to  the  Master  of  the  Rolls,  I  ali 
think  that  his  Honor  was  not  precluded  by  any 
of  procedure  or  rule  of  the  Court  from  entering  into 
merits  of  this  case  on  one,  at  least,  of  the  applicatioi 
before  him.     On  the  merits  it  seems  to  me  that  so  fiur 
the  Lord  Justice  has  dissented  from  the  Taxing  Masi 
and  the  Master  of  the  Rolls  his  Lordship  is  right 
am  rather  disposed  to  think  that  there  is  enough  in 
merits  to  warrant  our  doing  more  on  this  appeal,  but, 
the  Lord  Justice  is  not  of  that  opinion,  nothing  moi 
than  what  he  has  said  can  be  done.     So  far  as  he  di 
sents  from  what  has  been  done  I  agree  with  him,n< 

givii 
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i^^ring  any  concluded  opinion  as  to  whether  our  order 
eght  to  go  further. 


t\^i 


^^Mr.  Hohhouse  asked  for  leave  to  add  the  costs  of 
^  motion,  the  petition,  and  the  present  appeal,  to  the 
<r  costs  of  the  executors  in  Graham  v.  Wickliam. 


1865. 


The  Lord  Justice  Turner. 

"^JV^e  think  that  you  ought  to  have  leave  to  add  your 
c^os^ts  of  the  motion  to  your  other  costs.  We  think  you 
c^^  v&  not  have  any  costs  of  the  petition,  for,  instead  of  pre- 
»^  wrm  ting  it,  you  ought  to  have  come  here  on  appeal  from 
^Ve  ^  refusal  of  the  motion.  We  do  not  think  that  you 
^^^*J^.gght  to  have  any  costs  of  the  appeal. 


Re  FORSYTH  (a  Solicitor). 

June  29,  80. 
Y  indentures  dated  the  19th  Jult/,  1851 ,  and  the  19th     Before  The 

December,  1862,  certain  hereditaments  known  as    LoRi>»  J«^«- 

^^""^  TICE8 

^^^^iethall  House,  at  Homsey,  in  the  county  of  Middle-  xheiuriadic- 

^'^^^'^wcre  mortgaged  by  Benjamin  W.  Jachson  to  William  tion  of  the 

"^^^^U  and  Walter  Armstrong  for  securing  3,000/.     By  solicitors,  as 

"^o  subsequent  indentures  dated  the  8th  January,  1863,  officers  o^  the 
^  J  Court,  for  mis- 

and  conduct,  is 
^  very  special, 

^^  will  not  be  exercised  on  an  ordinary  summons  for  taxation  of  a  bill  of  costs. 
^.  ^^o  the  occasion  of  the  transfer  of  the  securities  of  first  and  second  mortgagees  to 
^^^!rd  mortgagee,  a  sum  of  money  was  paid  to  the  solicitor  acting  on  behalf  of  the 
^^"^^  and  second  mortgagees  and  the  mortgagor  on  account  of  his  costs,  and  was  added 
^^^^^^e  mortgage  debt.  Afterwards  he  sent  in  his  bill  of  costs  to  the  third  mortgagee, 
^  ^^^h  indud^  charges  for  business  done  for  the  mortgagor,  and  also  for  business 
^^^^«  for  the  mortgagees  in  a  common  law  court.  The  third  mortgagee  took  out  a 
^^*^mons  for  taxation  of  the  bill : — HeCd,  that  he  could  have  no  relief  upon  that  appli- 
^t.oii  either  under  the  Sdicitors'  Act,  or  under  the  general  jurisdiction  of  the  Court. 

M  M  2 
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and  the  7th  January ^  1864,  B.  W.  Jackson  created  a 
second  mortgage  to  Richard  Tvoyfcrd  King  and  Wi\&m 
Tomkinson  Riley  for  570/. ;  and  by  an  indenture  dated 
the  19th  May,  1864,  he  mortgaged  the  same  property  to 
George  Wrig/it  Greenwood  for  500/.,  subject  to  the  two 
previous  mortgages. 

The  property  was  advertised  for  sale  on  the  17th  Jtaie, 
1864,  by  Messrs.  Debenham  ^  Tetcson,  auctioneers. 
This  was  done  by  the  direction  of  Mr.  Alexander  FoT' 
sythf  who  was  at  that  time  acting  as  the  solicitor  of  the 
first  and  second  mortgagees,  although  he  had  previously 
also  acted  as  the  solicitor  of  B,  W.  Jackson,  the  mort- 
gagor. 

In  order  to  stop  the  sale  Greenwood  offered  to  redeem 
the  first  and  second  mortgagees,  and  accordingly,  od  the 
14th  June^  he  called  on  Forsyth,  in  company  with  Mr. 
Charles  Cowland,  who  had  agreed  to  advance  the  money. 
The  principal  and  interest  then  due  to  the  first  and  second 
mortgagees  was  calculated  at  3,874/.  8s.  id.,  but  Foriftk 
informed  Greenwood  that  a  sum  of  costs,  amounting  to 
about  500/.,  was  due  to  him  as  the  solicitor  of  the  mort- 
gagees, and  he  refiised  to  give  up  the  title  deeds  until 
that  was  satisfied.  After  some  discussion,  it  was  agreed 
that  Greenwood  should  pay  the  sum  of  425/.  1 15.  8d  on 
account  of  those  costs,  so  as  to  make  the  round  sum  of 
4,300/.,  and  that  Forsyth  should  make  out  and  send  to 
Greenwood  his  bill  of  costs  and  settle  the  correct  account 
with  him.  The  money  was  accordingly  paid,  and  Fof' 
syth  signed  the  following  receipt : — 

"Received  this  14th  day  of  June,  1864,  of  Mr. 
G.  W.  Greenwood  the  sum  of  3,264/.  8*.  4rf.,  being  the 
principal  sum  of  3,000/.  due  to  Messrs.  Hall  ^  Arm- 
strong as  first  mortgagees  of  Colethall  House  and  in- 
terest thereon  up  to  this  day  after  deducting  income  tax; 

and 
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and  also  the  sum  of  610/.,  being  the  amount  of  the  claim  1865. 
of  Messrs.  King  Sf  Riley  as  second  mortgagees  of  Cofe- 
thall House;  and  also  the  sum  of  425Z.  \\s,  8d.  in  respect 
of  the  costs  and  expenses  incurred  in  reference  to  the 
business,  the  accounts  thereof  to  be  hereafter  adjusted. 
The  said  first  and  second  mortgagees  to  transfer  their  re- 
spective mortgages  to  the  said  Mr.  Greenwood  on  being 
required  to  do  so,  at  his  expense. 

"  (Signed.)     Alexander  Forsyth." 

By  an  indenture  dated  the  14th  June,  1864,  the  first 
and  second  mortgagees  transferred  their  securities  to 
Chreenwood,  who  on  the  following  day  assigned  them  to 
Cowland  in  consideration  of  4,300/.  advanced  by  him. 

Subsequently  Forsyth  sent  in  his  bill  of  costs  amount- 
ing to  506/.  85.  4rf.,  being  80/.  1&.  8rf.  more  than  the 
sum  paid  to  him  on  the  occasion  of  the  transfer.  But 
Greenwood  complained  that  the  sum  included  charges  for 
business  done  for  Mr.  Jackson  the  mortgagor,  by  For- 
syth,  and  also  by  Messrs.  Debenham  ^  Tewson,  which 
could  not  be  properly  charged  to  the  mortgagees.  The 
bill  contained  no  items  for  business  done  in  Chancery,  but 
there  were  some  small  items  for  receiving  instructions  for 
and  suing  out  a  writ  of  ejectment  in  the  Court  of  Com- 
mon Pleas  in  January,  1864. 

Greenwood  accordingly  took  out  a  summons  in  the 
Chambers  of  the  Master  of  the  Rolls  in  the  following 
form  : — "  To  tax  and  settle  the  bill  of  costs  of  the  said 
Alexander  Forsyth,  and  to  take  the  account  of  the  costs 
and  expenses  incurred  in  reference  to  a  transfer  of  the 
mortgage  on  Colethall  House,  with  the  usual  directions ; 
and  if  it  shall  appear  that  the  bill  and  accounts  are 
overpaid,  then  that  the  said  Alexander  Forsyth  shall 
refund  and  pay  what  the  Taxing  Master  shall  certify 

to 
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1866.^      to  have  been  so  overpaid."    The  summons  contained  oo 
further  specification  of  the  bill  or  the  accounts  referred  to. 

The  Master  of  the  Roils  adjourned  the  matter  into 
Court,  and  on  the  12th  January ^  1865|  being  of  opiaioi 
that  the  application,  although  in  form  to  tax  the  bill  of 
costs,  was  in  reality  to  reform  the  mortgage  deed,  refused 
the  application,  but  without  costs.  From  this  din 
Mr.  Greenwood  appealed. 

An  objection  was  made  at  the  outset  that  Greenwood 
had  no  interest,  he  having  assigned  his  securities  to  Gw- 
land;  but  it  was  agreed  that  the  case  should  be  argued 
as  though  Cowland  had  joined  in  the  summons. 

Mr.  Jessel  for  the  Appellant 

There  was  no  agreement  that  Greenwood  should  pij 
the  mortgagor's  costs,  but  only  those  of  the  first  and 
second  mortgagees.  The  bill  of  costs  professes  to  be  for 
business  done  for  the  mortgagees,  and  the  charges  of  wbidi 
we  complain  are  inserted  among  the  others. 

Independently  of  the  Solicitors'  Act,  the  Court  has  » 
general  jurisdiction  over  solicitors,  as  officers  of  the 
Court.  In  this  case  Forsyth  has  been  overpaid  and  htf 
agreed  to  account ;  and  the  Court  will  oblige  him  to  do 

so.     He (a);  Re  Aitkin (b);  lie  Foljambe(c)'f 

Me  Laurence  {d). 

Mr.  Hobhouse  for  Forsyth. 

This  is  not  a  bill  which  is  liable  to  taxation  in  Chan- 
cery. There  are  no  items  for  business  done  in  Chancerj) 
but  there  are  some  for  business  done  in  a  Common  Lav 

Court. 

(a)  4  L.  /.  (0.  S.)  Ch.  207.  (c)  9  Beav.  402. 

(6)  4  B.  4  Aid.  49.  (d)  2  S«.  4  Gi/.367. 
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Court.     And  the  fact  that  the  action  to  which  these  items 
related  did  not  come  to  an  issue  makes  no  difference; 
Winter  v.  Payne  (a) ;    Wilson  v.  Gutteridge  (6) ;   Weld      Forbytb. 
▼.  Crawford  (c)  I  Re  Gaitskell(d). 

The  Court  has  no  general  jurisdiction  in  such  a  case 
as  this.  There  was  no  fraud  or  misconduct  on  the  part 
of  the  solicitor,  nor  any  detention  of  documents  on  which 
to  (bund  a  claim  for  the  interference  of  the  Court.  This 
ground  of  relief  was  a  mere  afterthought.  The  applica- 
tion was  made  under  the  Solicitors'  Act  as  a  common 
summons  for  taxation  and  was  so  entitled. 

Mr.  Jessel  in  reply. 

27ie  Lord  Justick  Knight  Bruce. 

Mr.  Greenwood,  the  Appellant  in  this  case,  may 
possibly  be  entitled  to  relief  in  equity  by  bill,  or  to  a 
remedy  by  action  at  law  against  Mr.  Forsyth,  in  respect 
of  the  costs  and  account  in  question.  On  his  right  to 
apply  by  bill  or  action  I  abstain  from  giving  any  opinion. 
He  may  or  may  not  have  such  right.  The  question 
now  before  us  is,  whether  without  any  suit  Mr.  Green- 
wood  is  entitled  to  an  order  to  tax  this  bill  of  costs  and 
for  an  account.  My  opinion  is,  that  neither  according  to 
the  course  of  procedure  and  practice  of  this  Court,  nor  on 
the  evidence,  is  Mr.  Greenwood  so  entitled.  The  Court 
has  differed  from  time  to  time  as  to  the  circumstances 
under  which  a  solicitor  may  be  subject  to  a  summary 
application  without  a  suit.  The  Courts  have  formerly 
gone  to  lengths  to  which,  I  apprehend,  they  would  not 
go  now.     But  I  consider  that  the  mere  circumstance, 

that 

(a)  6  r.  K.  645.  (c)  2  Stark.  538. 

(6)  3  B.  *  C.  157.  ((/)  I  Fhil.  576. 
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1865.       that  a  solicitor  is  accountable  to  a  client  on  a  money 

^"^"^^^      account  is  not  sufficient.     There  must  be  possession  of 
Re  ,  ,       .  r... 

FoBSYTu.      documents  or  some  other  circumstances  giving  a  juns- 

diction.     In  this  case  there  was  no  right  to  tax  the  bill 

of  costs  in  the  Court  of  Chancery  ;  if  there  was  any  right 

to  tax  the  bill  it  would  only  have  been  in  a  Court  of 

Common   Law.     Neither  in  precedent  nor  in  fact  wm 

there  any  title  to  obtain  an  order  against  Mr.  Forsjjtk 

under  this  application.    I  am,  therefore,  of  opinion  that 

the  Master  of  the  Rolls  rightly  disposed  of  this  case;, 

but  if  the  application  was  not  refused  without  prejudice 

to  a  bill  or  an  action,  we  will  make  the  order  without 

prejudice  to  any  such  proceeding  on  the  part  of  Mr. 

Greenwood. 


The  Lord  Justice  Turner. 

I  am  also  of  opinion  that  the  order  of  the  Master  of 
the  Rolls  is  right.  I  observe,  with  considerable  regret, 
the  extreme  looseness  of  practice  under  the  Solicitors* 
Act.  Here  is  a  summons,  "  to  tax  the  bill  of  costs  of 
Mr.  Forsyth,  and  take  the  account  of  the  costs  and 
expenses  incurred  in  reference  to  the  mortgage,"  without 
any  specification  of  what  bill  of  costs  was  sought  to 
be  taxed,  or  any  statement  that  any  bill  of  costs  had 
been  delivered.  It  is  said  that  this  is  a  question  of  form 
and  not  of  substance.  In  my  opinion  it  is  a  matter  of 
substance.  It  is  essential  that  the  Court  should  know 
what  the  bill  is  which  is  to  be  taxed. 

In  this  particular  case,  although  the  application  is  made 
in  the  matter  of  the  Act,  Mr.  Jessel  seeks  to  rest  his  case 
on  the  general  jurisdiction  of  the  Court  over  solicitors. 
I  do  not  think  he  has  a  right  to  do  so.  The  jurisdiction 
of  the  Court  as  to  solicitors  is  very  special :  to  correct 
the  conduct  of  an  officer  of  the  Court,  it  ought  not  to 

be 
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be  raised  on  a  mere  summons ;  there  must  be  a  special 
application  in  Court.  In  this  case  there  was  a  specific 
agreement  between  the  parties,  and  the  Court  is  asked  to 
undo  it  and  to  make  an  order  as  if  there  had  been  no 
such  agreement.  That  is  a  matter  for  a  special  applica- 
tion.  Without  entering  into  the  merits  of  the  case,  it 
does  appear  to  me  that  if  there  is  any  ground  for  relief 
against  Mr.  Forsyth^  either  under  the  general  jurisdiction 
of  the  Court,  or  under  the  Act,  it  must  be  sought  by  a 
special  application,  and  that  this  summons  was  properly 
discharged,  but  that  it  should  be  discharged  with  costs. 
The  order  will  be  made  without  prejudice  to  any  proceed- 
ings at  law  or  in  equity  which  Mr.  Oreenwood  may  be 
advised  to  institute. 


1865. 


Re  DUMMER'S  WILL;  Re  THE  LANDS 
CLAUSES  CONSOLIDATION  ACT,  1845;  Re 
THE  EAST  KENT  RAILWAY  ACT,  1853. 

rpHIS  was  an  application  under  the  69th  section  of 
The  Lands  Clauses  Consolidation  Act  for  the  re- 
investment of  a  sum  of  1,56^/.  8^.  4d.  Consols,  the  pro- 
duce of  lands  taken  by  the  JEast  Kent  Railway  Com- 
pany, in  the  erection  of  cottages  on  another  portion  of 
the  land  settled  to  the  same  uses. 

The  estate  of  which  the  land  in  question  formed  part 
was  called  the  Grove,  and  was  situated  at  Chatham 
in  the  county  of  Kent.  It  was  devised  by  the  will  of 
John  Dummer,  dated  the  13th  March,  1839,  to  trustees 
in  trust  for  the  Petitioner  Jane  Ann  Lester,  the  wife  of 

the 

was  lying  waste  and  unproductive:  but  in  such  a  case  no  part  of 
be  paid  out  till  the  buildings  are  completed. 


June  30. 

Before  The 
Lords  Jus- 
tices. 

Where  a  piece 
of  land  had 
been  taken  by 
a  railway  com- 
pany, and  the 
purchase- 
money  paid 
into  Court 
under  the 
Lands  Clauses 
Act,  the  Court 
allowed  the 
money  to  be 
laid  out  in 
building  cot- 
tages on  ano- 
ther part  of  the 
estate  which 
the  money  will 
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1865.  the  Petitioner  Charles  Lester,  during  his  life,  and  after 
her  decease  to  be  equally  divided  between  all  the  chil- 
dren of  the  said  Jane  Ann  Lester  in  equal  shares  it 
tenants  in  common,  and  in  default  of  such  issue  upon  tbe 
trusts  therein  mentioned. 

The  testator  died  on  the  30th  April,  1839. 

Mrs.  Lester  bad  two  children  who  were  both  under 
age. 

In  the  year  1836  certain  pieces  of  land  containing 
1a.3r.29p.,  being  part  of  the  land  settled,  were  purchased 
by  the  East  Kent  Railway  Company  for  1,455^,  which 
was  accordingly  paid  into  Court  and  invested,  producing 
the  sum  of  1,5C2/.  8s.  id.  Consols. 

The  piece  of  land  on  which  it  was  proposed  to  build 
the  cottages  was  at  present  lying  waste  and  unproductive 
and  was  considered  to  be  eligible  for  building  cottages, 
as  it  was  near  the  town  of  Chatham  and  in  the  imme- 
diate vicinage  of  the  Royal  Dock  Yard.  Mrs.  Lester 
had  ali*eady  three  small  houses  adjoining  the  piece  of 
land,  which  were  let  for  10/.  a  year,  and  three  others  kt 
at  8/.  a  year.  Estimates  had  been  prepared  by  an  ex* 
perienced  architect  for  the  erection  of  nine  cottages, 
which  it  was  calculated  would  produce  a  clear  rental  of 
902.  a  year,  and  which  a  respectable  builder  was  willing 
to  build  for  1,300/.  The  Master  of  the  Rolls,  before 
whom  the  petition  was  presented,  doubted  whether  be 
had  jurisdiction  to  make  the  order,  considering  that  the 
69th  section  of  the  Lands  Clauses  Consolidation  Act(tf) 
gave  no  power  to  reinvest  purchase-money  *in  the  build- 
ing of  houses,  and  desired  that  the  application  should  be 
renewed  before  the  Lords  Justices. 

Mr. 

(a)  8  4  9  Vkt.  c.  18. 
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Mr,  Cory  appeared  for  the  Petitioners  and  cited  Ex        186&. 
^Dorte  Shaw  (a)  and  Re  Partington  (6).  r'^ 

Dummer's 
[  TTie  Lord  Justice  Turner  said  that  he  remembered        Will, 

^3L  decision  of  Lord  Elcbn,  not  reported,  in  a  case  in  which^ 
^n  the  occasion  of  the  construction  of  the  New  Kent 
^Jtoadj  under  an  act  of  parliament,  the  vicarage  house  of 
4Jamherwell  had  been  cut  through  and  half  the  kitchen 
^^Rras  left  standing  and  exposed.  Lord  Eldon,  after  con- 
asiderable  doubt,  directed  that  part  of  the  purchase-money 
9[>aid  into  Court,  which  under  the  Act  should  have  been 
laid  out  in  the  purchase  of  land,  should  be  applied  to  the 
restoration  of  the  vicarage.] 

Mr.  J.  T.  Humphry  (amicus  Curiae)  referred  to  Re 
The  Incumbent  of  Whitjield(c\  and  Re  The  Bucking^ 
Juimshire  Railway  Company  (<d). 

The  Lord  Justice  Knight  Bruce. 

I  think  that  the  case  is  one  of  much  doubt.  The 
Court  has  sometimes  acceded  to  such  applications  and 
lias  sometimes  refused.  I  should  think  it  would  be 
l)etter  that  the  case  should  be  mentioned  to  the  Lord 
Chancellor ;  however,  if  my  learned  Brother  thinks  that 
the  order  may  be  properly  made,  I  have  no  objection  to 
agree  to  it. 

The  Lord  Justice  Turner. 

I  think  that  it  may  be  done  in  this  case.  But  the 
order  will  be  that  no  part  of  the  money  shall  be  paid 
out  of  Court  until  the  production  of  a  certificate  of  the 
architect  that  the  whole  of  the  buildings  are  completed. 

(fl)  4  r.4rC.  506.  (<0  14   Jur.   1065;    iee    alto 

(b)  7  L.  T.  {N.  S.)  522;  11  Re  Wight,  6  W.  it  718;  Re 
W.  K.  160.  Bav'u,  ib.  844. 

(c)  1  JoAfi.  4-  H.  610. 
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1866. 


February  17. 

Before  The 

Lords 
Justices. 

A  bill  by  a 
vendor  for  spe- 
cific perform- 
ance Deing  dis- 
missed, and 
tbe  purcbaser 
not  wishing  for 
an  order  for 
return  of  tbe 
deposit,  unless 
It  was  ordered 
to  be  returned 
with  interest : 
^Held,  by  the 
Lord  Justice 
Knishi  Bruce, 
the  Lord  Jus- 
tice Turner 
giving  no 
opinion,  that 
the  Court 
ought  not  to 
order  a  return 
of  the  deposit, 
but  to  leave 
the  purchaser 
to  his  remedy 
at  law. 


REDE  t;.  OAKES, 

TN  this  case  a  decree  for  specific  performance  of  a  con- 
"*■  tract  for  the  sale  of  an  estate  had  been  made  by  the 
Master  of  the  Rolls  at  the  suit  of  the  vendor.  On  appeal 
the  Lords  Justices  reversed  the  decree  and  dismissed  the 
bill  without  costs  (a).  The  appeal  was  now  put  mto  the 
paper  to  be  spoken  to  on  the  question  whether  the  order 
made  on  the  vendors  to  return  to  the  purcbaser  the  de- 
posit which  he  had  paid  on  entering  into  the  contract 
should  order  it  to  be  repaid  with  interest 

Mr.  Selwyn  and  Mr.  Humphry^  for  the  Defendant, 
asked  that  interest  might  be  gi?en  on  the  deposit,  or  that 
the  direction  to  return  it  might  be  omitted  from  the  order, 
leaving  the  Defendant  to  his  i^medy  at  law.  They  re- 
ferred to  Lord  Anson  v.  Hodges  (b) ;   Webb  v.  Kirby(c). 

Mr.  Baggallay  and  Mr.  F.  J.  Turner  for  the  Plain- 
tiffs. 


The  Lord  Justice  Knight  Bruce. 

My  opinion  is  that  we  ought  not  to  make  any  order 
as  to  the  deposit,  but  merely  express  that  our  order  is  to 
be  without  prejudice  to  any  proceedings  which  the  De- 
fendant may  take  for  its  recovery  with  interest. 


The  Lord  Justice  Turner. 

As  the  opinion  of  my  learned  Brother  disposes  of  the 
case,  I  give  no  opinion  upon  it 


(a)  To  he  reported  ra/ra. 
{Jk)  5  5mi.  227. 


(c)  7  DeO^M.iG.d76- 
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In  the  Matter  of  S.  TOWNSHEND,  a  Lunatic. 


March  17. 


TN  the   year  1855,   the  lunatic  was  placed  by  her    Before  The 

"*■     mother  under  the  care  of  the  Petitioner,  who  was      ^^tices."*" 

I  doctor  of  medicine,  the  mother  agreeing  to  pay  him  for  a  medical 

the  maintenance  of  the  lunatic  300/.  per  annum.     Soon  gentleman,  in 

^  wnose  care  a 

afterwards,  by  the  direction  of  the  mother,  proceedings  lunatic  had 

in  lunacy  were  taken,  and  the  daughter  was  in  the  same  presented^a' 

jrear  declared  lunatic,  and  committees  of  the  person  and  petition  during 

estate  were  appointed.     The  lunatic  had  a  fortune  of  payment  out 

about  280/.  a  year,  and  the  whole  of  it  was  by  an  order  of  her  estate  of 

•^  •'  the  balance 

in  lunacy  directed  to  be  applied  for  her  maintenance,  claimed  to  be 

the  mother  undertaking  to  make  it  up  to  300/.  a  year,  her  mail! t^'*'^ 

The   lunatic   continued  to  reside  with  the   Petitioner,  nance:— fleW, 

The  mother  died  in  1858.     In  March,  1860,  new  com-  for  that  pur^*^ 

mittees  both  of  the  person  and  estate  were  appointed,  P^se  could  not 

,.  t.      1        n  11       -r*..  .  1.     oe  made  on 

and  immediately  afterwards  the  Petitioner,  in  compli-  his  applica- 

ance  with  directions  received  from  them,  brought  the  *'®" »  )j"*  ^^® 

'  ®  committee  ap- 

lunatic  to  London,  and  delivered  her  into  their  charge,     pearing  and 

asking  for  an 

inquiry  what 

The  Petitioner  alleged  a  balance  of  338/.  to  be  due  to  was  due  to  the 

him  for  the  maintenance  of  the  lunatic,  and  for  expenses  guch  inquiry 

incurred  in  relation  to  her,  including  the  bringing  her  "^^^  directed. 

up  to  London,  after  allowing  for  all  sums  which  he  had 

received  from  the  committees  for  the  time  being. 

The  Petitioner  prayed  that  he  might  be  declared  a 
Creditor  on  the  estate  of  the  lunatic  for  the  338/.,  and 
'bat  this  sum  and  the  Petitioner's  costs  might  be  raised 
>ut  of  the  estate  of  the  lunatic. 


Mr.  CrossUy,  for  the  Petitioner,  having  stated  the 

The 
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[7%c  Lord  Justice  Turner  asked  whether  there 

was  any  precedent  for  such  a  petition,  the  usual  course 

To^NSHEND.    heing   for   the   claims   of  persons  with  whom  lunatics 

had  been  placed  to   be  settled  between  them  and  the 

committee.] 

Mr.  Crossley  submitted,  that  the  best  course  would 
be  for  the  amount  of  the  Petitioner's  claim  to  be  settled 
in  the  lunacy,  as  otherwise  he  would  be  put  to  bring  bis 
action  against  the  committee,  by  which  additional  costs 
would  be  occasioned. 

The  Lord  Justice  Knioht  Bruce. 

I  do  not  think  that  an  order  for  ascertaining  the 
amount  of  the  Petitioner's  claim,  and  paying  it  out  of 
the  estate,  can  be  made  on  his  application.  It  would, 
however,  be  advantageous  to  avoid  the  necessity  for  an 
action,  and  if  the  committee  who  appears  on  this  peti- 
tion will  by  his  couusel  apply  for  such  an  order,  I  think 
that  we  may  make  it. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  It  ought,  I  think,  to  be 
expressed  in  the  order  that  it  is  made  on  the  application 
of  the  committee. 


Mr.  JBagshawe,  for  the  committee,  having  stated  that 
he  was  authorized  to  make  such  an  application,  and 
Mr.  Wichens,  who  appeared  for  the  Crown,  not  oppos- 
ing, an  order  was  made  to  this  effect :  The  committee 
appearing  on  the  petition  and  asking  for  an  account  or 
what  is  due  to  the  Petitioner,  let  the  Master  inquire 
whether  anything  and  what  is  justly  due  to  the  Peti- 
tioner from  the  estate  of  the  lunatic.  The  rest  of  the 
petition  to  stand  over. 
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1865. 


In  the  Matter  of  The  Littleiiampton,  Havre  and 
HoNFLEUR  Steam  Ship  Company  Limited; 

In  the  Matter  of  The  Companies  Act,  1862. 

Feb.  17. 

r|iHIS  was  an  appeal  by  the  company  from  a  winding-     Before  The 

"^      up  order  made  by  the  Master  of  the  Rolls.  tices. 

The  trans- 

The  company  was  registered  in  1863  as  a  company  certfficateT^ 

\¥ith  limited  liability,  with  a  capital  of  150,000/.  in  15,000  transferable 

shares,  and   the  articles   of  association   contained  the  which  entitled 

following  provisions  :—  J^^®  ^^^^^^  ^ 

become  a 

*'  4.  Any   person   having   signed   an    application   for  shareholder  ia 

shares   in   such  form  as  the  directors   may  determine  shares  therein 

shall  be  deemed  to  have  agreed  to  become  a  member  of  ^^j^fn^hg' 

the  company.  meantime  to 

receive  divi- 
'*  8.  The  directors  may,  instead  of  entering  the  name  dends,  peti- 
,1  .  .  n  .  tionedforthe 

of  the  applicant  or  allottee  on  the  register  of  members,  winding-up  of 

issue  to  him,  on  such  terms  and  conditions  as  they  may  ^^^/^^'ij^f  ^jje  * 

think  fit,  a  provisional  scrip  certificate  under  the  common  Lord  Justice 

seal  of  the  company,  entitling  the  holder  thereof  to  the  affirming  the^' 

share  or  shares  therein  named,  subject  to  the  payment  of  decision  of 

the  Master  of 
the  several  instalments  and  at  the  several  times  men-  the  Rolls  (the 

tioned  in  such  provisional  scrip  certificate.  }t?^^  Justice 

*  *  lurntr  dis- 

**  11.  So  soon  as  all  instalments  shall  have  been  paid  *^"  petitioner 
on  any  provisional  scrip  certificate,  the  company  may  admitting  him- 

•  u  r      fk  r  II        •  i-a     /  self  to  be  a 

issue  in  exchange  tor  the  same  a  full  scrip  certincate  contributory 

declaring  the  holder  thereof  to  be  the  possessor  of  the  f"^.  ""f ^r- 
®  *^  takmg  to  do 

fully  paid-up  shares  therein  named.  all  acu  neces- 

sary to  make 
«  12.  The  himself  a 

shareholder,  a 
winding-up  order  might  be  made  on  his  petition. 

Vol.  II— 4.  N  N  D.J.S. 


Limited. 
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1865.  "  12.  The  company  shall  keep  a  register,  to  be  called 

^"^^^"^^  the  scrip  register,  in  which  shall  be  entered  the  numbers 
LiTTLB-  of  all  shares  for  which  scrip  certificates  have  been  issued, 
"^CoMPANf  *''  ^^^  ^^^  numbers  of  the  corresponding  scrip  certificates. 

"13.  The  holder  of  any  provisional  or  full  scrip  c€^ 
tificate  for  the  time  being  in  force  shall  on  surrendering 
his  scrip  certificate,  accompanied  with  a  request  in 
writing  to  that  effect  signed  by  such  holder,  be  entitled 
to  be  entered  on  the  register  of  members  in  respect  of 
the  shares  in  such  scrip  certificate  mentioned,  and  such 
shares  shall  thereupon  be  removed  from  the  scrip  register 
and  entered  in  the  register  of  members  in  the  name  of 
the  person  so  making  such  request. 

"21.  All  shares  in  the  company  for  which  provisional 
or  full  scrip  certificates  have  been  issued  shall  be  trans- 
ferred by  the  simple  delivery  of  such  scrip  certificate, 
and  the  holder  of  any  such  scrip  certificate  shall  be  the 
only  person  recognized  by  the  company  as  having  any 
right  or  title  to  the  shares  therein  named. 

"  22.  All  shares  for  the  time  being  entered  on  the 
register  in  the  name  of  any  member  shall  be  transferred 
by  instrument  of  transfer  in  such  form  as  may  from  tiioe 
to  time  be  in  use  on  the  London  Stock  Exchange. 

"  23.  The  instrument  of  transfer  of  any  share  shaW 
be  executed  both  by  the  transferor  and  transferee,  an^ 
the  transferor  shall  be  deemed  to  remain  a  holder  of  suc^ 
share  until  the  name  of  the  transferee  is  entered  in  th^ 
register  book  in  respect  thereof." 

The  holders  of  scrip  certificates  were  endtled  to  re^ 
ceive  dividends,  and  were  liable  to  forfeiture  for  non^ 
payment  of  calls. 

Mr.  Ellis,  the  Petitioner  for  the  winding-up  orde^ 

hi 
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had  never  applied  to  the  company  for  shares,  but  had        1865. 
become  the  holder  of  provisional  scrip  certificates  origi- 
nally  granted  to  another  person  for  ten  shares,  on  which       Little- 
2L  per  share  had  been  paid.   The  form  was  as  follows:—  "^company^ 
"  Littlehampton,  Havre  and  Honfleur  Steam  Ship 
"  Company  Limited, 
"  First  issue  7,500  shares  of  10/.  each. 
"Nos.  6,743  to  6,747. 
"  The  holder  hereof  is  entitled  to  five  shares  num- 
bered as  above  in  the  capital  of  the  company,  subject  to 
the  rules  and  regulations  of  the  company,  and  to  the  pay- 
ment of  such  instalments  as  may  be  from  time  to  time 
notified  by  advertisement  in  the  Times  newspaper." 

A  resolution  had  been  passed  for  a  voluntary  winding- 
up  of  the  company,  and  Mr.  Ellis  presented  a  petition 
for  a  compulsory  winding  up,  admitting  himself  to  be  a 
contributory  and  undertaking  to  do  all  acts  necessary  to 
make  himself  a  complete  shareholder.  The  merits  of 
the  case  need  not  be  stated,  the  only  point  deserving  a 
report  being  the  question  whether  the  Petitioner  had  any 
locus  standi.  The  Master  of  the  Rolls  made  an  order 
for  winding-up,  from  which  the  company  now  appealed. 

Mr.  Selwyn  and  Mr.  Jones  Bateman  for  the  company 
in  support  of  the  appeal. 

The  Petitioner  is  not  a  contributory  and  has  no  locus 
•tandi.    The  right  of  the  Petitioner  to  come  here  de- 
pends on  the  SSfnd  section  of  the  Companies  Act  of 
1862,  coupled  with  the  definition  of  a  contributory  given 
^y  section  74.     The  definition  in  the  Winding-up  Act  of 
184*8  was  wider,  and  included  a  person  entitled  to  share 
***  the  assets ;  but  that  in  the  Act  of  1862  is  confined  to 
a  person  liable  to  contribute  to  debts.     The  Petitioner  is 
^ot  liable;  he  has  signed  no  agreement  to  take  shares; 
ne  liolda  papers  which  entitle  him  to  become  a  share- 

N  N  2  holder 
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holder  if  he  pleases,  but  do  not  entitle  the  company  to 
compel  him  to  become  one.    As  between  the  company 
Little-      and  a  transferee  of  scrip  the  latter  is  not  a  shardiolder; 
"^C^FAN?'''  -^«^   a^    Ennishillen    Railway   Company  v.  Ei- 
LmiTBD.      munds  (a) ;  neither  is  he,  as  between  himself  and  the  trans- 
feror, bound  to  take  the  shares ;  Jackson  v.  Coci^(i). 
An  allottee  cannot  get  rid  of  his  liability  unless  be  gets 
some  other  person  duly  constituted  holder  of  the  shares. 

Mr.  BaggaUdy  and  Mr.  Roberts  for  Mr.  Ellis. 

The  holders  of  scrip  certificates,  having  the  same 
benefits  as  shareholders,  must  take  the  burdens.  There 
is  a  practical  difficulty  it  is  true  in  making  out  the  list 
of  contributories  on  that  footing,  but  it  must  be  grappled 
with.  The  Court  will  ascertain,  as  well  as  it  can,  who 
were  the  holders  of  scrip  at  the  time  when  the  winding- 
up  order  was  made,  and  they  will  be  contributories, 
transfers  after  that  time  being  held  void.  In  Hya^i 
Case  (b)  it  is  clear  from  the  language  of  the  Judges,  that 
if  the  transfer  had  been  bon^  fide  the  decision  would 
have  been  according  to  our  contention. 

Mr.  Selwyn  in  reply. 

TTie  Lord  Justice  Knight  Bruce. 

The  title  of  the  present  Petitioner  was  and  is  formally 
so  incomplete  as  not  to  give  him  an  absolute  right  to 
obtain  an  order  from  the  Court  for  winding-up  the  com- 
pany. At  the  same  time,  he  had  and  has,  as  it  appears 
to  me,  so  substantial  an  interest  in  the  company  as  to 
make  it  not  incumbent  on  the  Court  to  dismiss  the  peti- 
tion, but  to  leave  the  Court  at  liberty  to  give  him  relief 


(a)  2  Exch.  118.  215,  F.  C.  K. 

(6)  4    Beav.    59.      See   alto         (c)  1  De  G.,  F.  *  J.  75. 
Humbyt  Gate,  5  Jur.  (N.  5.), 
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on  his  undertakings  as  he  has  undertaken,  to  submit  to  1865. 
be  a  contributory.  The  question  what  ought  to  be  done 
on  this  petition  is  very  much  one  for  judicial  discretion, 
and  in  the  circumstances  of  this  case  there  would,  as  it  ^^Com^aiiy  ' 
appears  to  me,  be  so  much  danger  of  irregularity  and  Limited. 
want  of  efficient  supervision  under  a  voluntary  winding- 
up,  that  I  cannot  but  consider  the  Master  of  the  Rolls  to 
have  taken  a  judicious  course  in  ordering  a  winding-up 
on  the  petition,  notwithstanding  the  defects  in  the  Peti- 
tioner's title.  I  think  that  to  accede  to  the  application 
before  us  would  do  more  harm  than  good,  and  would 
probably  stand  in  the  way  of  substantial  justice. 


The  Lord  Justice  Turner. 

The  united  opinions  of  my  learned  Brother  and  the 
Master  of  the  Rolls  are  more  likely  to  be  right  than 
mine,  but  I  cannot  see  my  way  to  holding  that  the  Peti-* 
tioner  is  a  contributory  entitled  to  present  a  petition  for 
winding-up  the  Company.  It  seems  to  me  that  on  the 
true  construction  of  the  articles  he  is  not  a  contributory 
within  the  meaning  of  the  act.  According  to  the  8th 
clause  of  the  articles  he  has,  by  virtue  of  the  certificate 
of  which  he  is  holder,  an  inchoate  title  to  shares,  but 
according  to  the  11th  clause  he  does  not  become  a 
member  till  the  shares  are  fully  paid  up,  and  I  do  not 
think  that  he  comes  within  the  74th  section  of  the  act. 
In  so  doubtful  a  case  I  speak  with  great  diffidence,  but 
had  the  matter  rested  with  me  I  should  have  thought 
that  the  petition  could  not  be  maintained. 
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1865. 


March  10. 

Before  The 
Lords  Jus- 
tices. 

The  court  of 
appeal  will  not, 
except  in  an 
extreme  case, 
disturb  the 
selection  of  a 
receiver  by  a 
Judge,  unless 
there  be  some 
objection  in 
point  of  prin- 
ciple to  the 
person  ap- 
pointed.   How 
objections  in 
point  of  prin- 
ciple are  to  be 
treated  where 
the  order  gives 
the  person  ob- 
jected to  liberty 
to  propose  him- 
self as  receiver. 


COOKES  V.  COOKES. 

rriHIS  was  a  motion  by  the  Plaintiff  to  discharge  in 
"^  order  of  Vice-Chancellor  Stuart  appointing  the 
Defendant  John  Russell  Cookes  receiver  of  the  rents  of 
the  real  estates  of  the  testator  in  the  cause  withoat 
salary. 

The  bill  was  filed  in  1859  by  one  of  the  testator^s 
children  to  carry  into  execution  the  trusts  of  his  will,  and 
there  appeared  to  be  a  considerable  amount  of  dissension 
among  the  parties.  On  the  9th  of  July^  1864,  an  order 
was  made  by  the  Vice-Chancellor  on  a  petition  by  the 
Defendant  John  Russell  Cookes,  and  on  a  motion  by  ^ 
Plaintiff  for  a  receiver.  By  this  order>  among  other 
things,  directions  were  given  for  the  appointment  of  a 
receiver,  with  liberty  to  the  Defendant  John  RusuU 
Cookes  to  propose  himself  as  such  receiver. 

The  Defendants,  other  than  John  Russell  Coohh 
appealed  against  so  much  of  this  order  as  directed  the 
appointment  of  a  receiver.  The  appeal  was  heard 
before  the  Lords  Justices  on  the  28th  of  July,  186i 
Their  Lordships  were  of  opinion  that  a  receiver  ought 
to  be  appointed,  and  the  Appellants  not  objecting  to  the 
liberty  given  to  John  Russell  Cookes  to  propose  himidf 
as  receiver,  the  appeal  was  dismissed. 

At  the  lime  when  the  order  of  the  9th  of  July  ^^ 
made  John  Russell  Cookes  occupied  a  farm  which  ^^ 
part  of  the  testator's  estate,  and  was  also  lessee  of  the 
right  of  sporting  over  the  estate.  Disputes  had  arisen 
between  the  parties  as  to  these  matters,  and  part  of  th« 

order 
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order  was,  that  until  further  order  John  Russell  Cookes 
should  be  allowed  to  continue  in  the  occupation  and 
holding  of  the  farm  and  the  right  of  sporting,  paying  for 
the  farm  the  yearly  rent  of  2221.  9s.  2d,,  and  for  the 
sporting  the  yearly  rent  of  50/. 

The  Plaintiff  under  the  above  order  proposed  one 
^person  to  be  receiver ;  two  of  the  Defendants  proposed 
another,  and  John  Russell  Coohes  proposed  himself. 
The  Vice-Chancellor  on  the  26th  of  January y  1865, 
appointed  John  Russell  Coohes  receiver,  he  undertaking 
to  act  without  salary.  The  Plaintiff  now  applied  to 
discharge  this  order. 

Part  of  the  Plaintiff's  evidence  consisted  of  affidavits, 
tending  to  show  that  John  Russell  Coohes,  who  had  pre- 
viously managed  the  estates  on  behalf  of  his  mother  the 
surviving  trustee  of  the  will,  was  a  keen  sportsman,  and 
disposed  to  preserve  game  to  an  extent  very  injurious  to 
the  tenants  on  the  estate,  and  that  some  of  them  had 
already  determined  to  give  up  their  holdings  if  he  was 
appointed. 

The  Attorney-General  (Sir  R.  Palmer),  Mr.  Malina 
and  Mr.  George  Lahe  Russell  for  the  appeal  motion. 

There  being  a  good  deal  of  hostile  feeling  among  the 
members  of  the  family,  it  is,  we  submit,  decidedly  better 
for  them  that  an  indifferent  person  should  be  appointed 
receiver.  The  position  of  Mr.  John  Russell  Coohes  as 
lessee  of  a  farm  and  the  right  of  sporting  gives  him  an 
interest  which  will  conflict  with  his  duties  as  receiver. 
Being  a  keen  sportsman  it  will  be  his  interest  to  increase 
the  game  to  an  undue  extent.  The  Vice-Chancellor  said 
that  if  he  did  not  manage  the  estate  properly  any  party 
could  apply  to  the  Court ;  but  we  submit  that  the  right 
course  is  to  appoint  a  person  who  is  under  no  bias,  and 

not 
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not  to  appoint  one  who  has  an  interest  conflicting  with 
his  duty,  which  will  occasion  a  risk  of  increasing  the  -  _ 

family  dissensions  by  necessitating  applications  to  the  .^e-^.^ 

Court  against  him.     The  objections,  we  submit,  are  ob- 
jections of  principle,  so  that  this  is  not  an  appeal  from       ^-^^^ 
the  mere  discretion  of  the  Vice-Chancellor. 

Sir  JJ.  M.   Cairns  and  Mr.  Charles  Hall  for  Mr.  ^*k — 33. 
John  Russell  Coohes, 

The  evidence  shows  that  Mr.  J.  R.  Cookes  is  a  very^^  - 1     j 

good  manager  of  landed  property;  his  interest  in  th^^^r le 

estates  is  larger  than  that  of  any  of  the  other  parties.  ^^  ?^ 

and  he   is   the   roost   proper   person  to  be   appointees  ^s^^d 
receiver.     We  say,  however,  that  it  is  unnecessary  U^^^     ^to 

enter  into  that  question,  for  that  this  is  an  appeal  on  s        a 

matter  resting  in  the  discretion  of  the  Vice-ChancellocK:  ^=^r. 
The  fact  of  his  being  lessee  of  the  right  of  sporting  an»  .^  — Jd 
of  a  part  of  the   estate  might  perhaps  have  raised  a 

question  of  principle ;  but  that  fact  appears  on  the  fiic  ■  — ^e 
of  the  order  of  the  9th  of  Jw/y,  and  therefore  must  hav-^^i^^e 
been  present  to  the  mind  of  the  Court  when  that  order  -^=-  r, 
directing  the  appointment  of  a  receiver  and  giving  hic^^i^^^ 
liberty  to  propose  himself,  was  made.  That  orde  -^=*  »** 
therefore,  involves  a  decision,  that  on  the  ground  m^^^^^f 
principle  his  interest  did  not  disqualify  him.  The  que=  -  ^- 
tion  is,  therefore,  reduced  to  one  simply  of  discretion  ^^^f 
and  this  Court  will  not  interfere  with  the  Vice- Chancelloi=  « 
exercise  of  that  discretion. 

Mr.  Bacon  for  the  other  Defendants. 

Mr.  Malins  in  reply. 

The  Lord  Justice  Knight  Bruce. 
Upon  a  mere  question  of  the  exercise  of  discretion     ^  '^ 
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e  choice  of  one  out  of  several  candidates  (if  I  may  use  1865. 
B  expression)  proposed  before  the  Vice-Chancellor 
T  the  ofSce  of  receiver^  the  Court  will  find,  according 
its  old  practice  and  habits,  the  greatest  difficulty  in 
^ng  against  the  exercise  of  that  discretion.  To  induce 
3  Court  to  act  in  such  a  case  against  the  decision  of 
3  learned  Judge  by  whom  the  selection  has  been  made, 
i^ould  be  necessary  to  find  some  (if  I  may  use  the 
pres^ion)  overwhelming  objection  in  point  of  propriety 
choice,  or  some  objection  fatal  in  point  of  principle. 

Now,  with  regard  to  the  first  ground,  the  testimony 
favor  of  the  gentleman  who  has  been  selected  by  the 
ce-Chancellor  is,  in  the  absence  of  any  solid  and 
bstantial  objection  to  his  appointment  arising  from  his 
nnection  with  the  estate,  entirely  satisfactory.  His 
nnection  with  the  estate  in  point  of  interest,  except  in 
e  particular,  and  his  former  connection  with  the 
uiagement  of  it,  afford  no  ground  of  objection  what* 
er. 

The  point  upon  which  I  for  some  time  felt  some 
BSculty  was  his  connection  with  the  game,  the  circum- 
ince  that  he  has  a  lease  of  the  game,  for  which  he 
ys  rent,  and  therefore  that  he  may  be  said  to  have  a 
nflicting  interest  with  the  tenants  in  that  respect. 
pon  considering  the  matter,  however,  more  fully,  I  do 
»t  think  that  of  sufficient  importance  to  warrant  our 
jection  of  the  choice  made  by  the  Vice-Chancellor, 
pecially  considering  how  many  persons  there  are  who 
e  capable  of  watching  and  are  willing  to  watch  the 
»nduct  of  this  gentleman,  and  that  the  tenants  also  are 
a  certain  extent  very  well  able  to  protect  them- 
Ives.  I  think,  therefore,  that  there  is  no  objection  in 
>int  of  principle,  nothing  rendering  it  necessary  in 
)int  of  duty,  in  administering  the  functions  of  this 

Court, 
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1865.  Courts  in  a  case  of  this  description^  to  decide  that  a 
person  having  that  interest  ought  not  to  be  appointed. 
There  will  be  vigilant  eyes  upon  him,  and  the  Court  will 
always  be  readv  to  attend  to  any  reasonable  complaint, 
founded  upon  his  interest  in  the  game.  But  it  does  not 
appear  to  me  sufficiently  plain,  that  there  will  be  any 
practical  objection  arising  from  his  connection  with  the 
game,  to  render  it  necessary  to  object  to  his  appoint- 
ment. 

We  think,  therefore,  that,  both  on  private  grounds  and 
upon  general  grounds,  the  objections  to  this  gentleman 
£iil,  and  that  he  should  remain  in  the  office  to  which  he 
has  been  appointed. 

The  Lord  Justice  Turner. 

I  am  of  opinion  also,  that  this  Order  of  the  Vio^ 
Chancellor  ought  not  to  be  disturbed.  According  to  the 
old  practice  of  the  Court,  when  these  matters  were  under 
the  consideration  of  the  Masters,  the  settled  rule  and 
practice  of  the  Court  was,  that  the  Court,  id  considering 
the  question  of  who  should  be  receiver,  never  entertained 
any  objection  to  the  Master's  report  which  was  not 
founded  upon  principle;  and  afler  the  introduction  of  the 
new  practice,  I  think  very  early  after  its  introduction, 
the  matter  was  brought  under  our  consideration,  and  we 
held  that,  sitting  as  an  Appeal  Court  from  the  decision  of 
the  Judge  upon  the  subject^  we  would  act  upon  precisely 
the  same  principles  which  the  Court  had  acted  upon 
during  the  time  when  the  old  practice  was  in  force,  and 
would  not  entertain  an  application  bringing  in  question 
the  decision  of  the  Judge  as  to  the  most  fit  person  to  be 
appointed  receiver,  unless  the  appointment  was  open  to 
some  objection  upon  principle.  The  question,  therefore, 
in  the  present  case  must  be,  whether  there  is  any  objec- 

lion 
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tion  in  principle  to  the  appointment  of  Mr.  John  RushU       1865. 
Cookes  to  be  receiver.     If  not^  there  is  no  ground  on 
which  this  appeal  can  be  maintained. 

Two  points  have  been  urged  in  support  of  this  appeal 
as  questions  of  principle.  First,  it  is  said  that  there  are 
great  disputes  and  differences  in  this  family,  and  that  it 
is  not  for  the  interest  of  the  estate  that  this  gentleman 
should  be  appointed  receiver;  but  if  the  existence  of 
differences  and  disputes  is  to  be  considered  as  a  question 
of  principle  affecting  the  appointment  of  a  receiver,  it  is 
obvious  that  there  could  hardly  be  any  case  in  which  it 
would  not  be  competent  to  the  parties  to  come  here  by 
way  of  appeal  from  the  appointment  of  a  receiver,  for  in 
cases  where  receivers  are  appointed  it  is  almost  always 
in  consequence  of  the  differences  and  disputes  between 
the  parties.  I  think,  therefore,  that  the  differences 
between  these  parties,  unfortunate  as  they  are,  furnish 
no  ground  whatever  for  this  application. 

Upon  the  other  part  of  the  case,  I,  in  common  with 
my  learned  Brother,  have  felt  during  the  progress  of  the 
argument  some  difficulty,  and  I  am  not  sure  at  what 
conclusion  I  should  have  arrived  upon  it,  if  I  had  con- 
sidered the  question  to  be  wholly  unprejudiced ;  for  this 
gentleman  stands  in  the  position  of  lessee  of  the  farm 
and  lessee  of  the  sporting,  and  in  his  character  of 
receiver  his  duty  would  be  to  watch  the  proceedings  of 
the  tenants,  both  of  the  farms  and  of  the  sporting.  But 
as  I  had  supposed  at  first,  and  as  it  appears  from  Mr. 
Manns'  observations  in  reply,  upon  the  former  occasion 
when  the  question  was  before  us  whether  any  receiver 
should  be  appointed,  an  order  was  made  without  any 
objection  on  the  part  of  any  of  the  parties,  by  which 
liberty  was  given  to  this  gentleman  to  propose  himself 
as  receiver.     Now  in  what  position  did  that  order  put 

the 
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1865.  the  case  ?  Not  as,  I  conceive,  that  the  Vice-Chancellor 
was  altogether  absolved  from  considering  the  question 
of  principle ;  but  that,  in  determining  who  should  be 
receiver,  he  was  to  take  into  account  the  question  of 
principle.  He  could  not,  I  think,  consistently  with  that 
order,  treat  the  position  of  this  gentleman  as  a  ground 
on  which  alone  he  ought  to  be  excluded  from  the 
receivership.  The  case  then,  as  it  seems  to  me,  comes 
to  this,  that  in  determining  who  should  be  receiver,  the 
Vice-Chancellor  had  to  consider  the  position  of  this 
gentleman  as  tenant  both  of  the  farm  and  of  the  sporting, 
and  to  determine  whether,  under  all  the  circumstances  of 
the  case,  and  having  regard  to  this  gentleman's  position, 
it  was  or  was  not  right  that  he  should  be  appointed 
receiver.  The  question,  therefore,  before  the  Vice- 
Chancellor  was,  and  before  us  is,  not  a  question  of 
exclusion  upon  principle,  but  a  question  of  discretion 
under  all  the  circumstances  of  the  case.  Taking  the 
principle  into  account,  and  the  Vice-Chancellor  having 
exercised  his  discretion  uponthe  subject,  I  do  not  think, 
that,  consistently  with  the  practice  of  the  Court  or  with 
the  interests  of  the  suitors,  we  should  be  right  in  inter- 
fering with  the  order  which  he  has  made.  My  opinion, 
therefore,  fortified  also  by  the  consideration  that  this 
gentleman  has  a  much  larger  interest  than  any  of  the 
other  parties  have  in  the  maintenance  of  the  income 
of  this  estate,  and  that  he  is  willing  to  act  without  salary, 
is,  that  this  order  must  stand,  and  this  motion  must  be 
refused,  and  my  learned  Brother  agrees  with  me  in 
thinking  that  it  ought  to  be  refused  with  costs. 
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1865. 


In  re  SKEGGS'  SETTLEMENT. 

March  24. 

T^IIIS  was  an  appeal  by  the  personal  representative  Before  The 
-^  of  John  Francis  Skeggs  from  a  decision  of  Vice-  "^'"JJ'ces"'' 
Chancellor  Kinderslet/,  holding   that   a   sum  of  300/.,  Real  estote 

which  was  in  equity  real  estate,  was  not  disposed  of  as  ^"  settled  by 

a  marriage 

personal  estate  by  the  will  of  J.  F.  Skeggs.  settlement,  not 

comprising 
any  personal 
By  a  marriage  settlement  of  the  26th  of  Septemhery  estate.    The 

1822,  certain  real  estate  was  limited  to  the  use  of  John  lo?d  part'of'' 

Skeggs  for  life,  remainder  to  the  use  that  his  wife  Mary  t^e  land  to  a 

com  Dan  v 
Skeggs  might  receive  a  jointure  of  200/.  per  annum  for  under  the 

her  life,  and  subject  thereto  to  the  use  of  all  and  every  powers  of  their 

''  ^   act,  and  the 

or  such  one  or  more  of  the  children  of  the  marriage  for  proceeds  were 

such  estates,  &c.  &c.  as  John  Skeggs  should  by  deed  or  Z'^l^ll^^^ 

will  appoint,  and  in  default  of  appointment  to  the  use  of  Afterwards 

the  children  as  therein  mentioned.     This  settlement  did  jjfg  y^der  a 

not  include  any  personal  estate.  power  in  the 

settlement,  ap- 
pointed by 

In  AprU,  1844,  John  Skeggs,  as  tenant  for  life,  sold  a  JJ^J^y,^^'  "^^ 

part  of  this  property  to  the  guardians  of  the  Bromley  settled  estate 

Union  for  300/.,  which  was  paid  into  Court  pursuant  to  cLse-money 

the  act  5  &  6  Will.  4,  c.  69,  for  facilitating  the  conveyance  of  the  part 

g,         .  ,  which  had 

of  workhouses.  been  sold. 

On  The  son  by 
will  disposed 
of  his  residuary  personal  estate  of  which  he  might  be  possessed  or  over  which  he  might 
have  any  power  of  disposition  at  his  decease,  including  in  such  personal  estate  '*  all 
monies  to  which  I  may  be  entitled  under  the  marriage  settlement  of  my  father  and 
mother ;"  and  he  declared  that  he  did  not  by  his  will  intend  to  dispose  of  any  real 
estate,  but  only  of  personal  estate  and  chattels  real.  The  widow  of  the  tenant  for 
life,  who  was  entitled  to  a  jointure,  was  still  living: — Held,  by  the  Lord  Justice 
Turner,  affirming  the  decision  of  Vice-Chancellor  Kindersley,  the  Lord  Justice  Knight 
Bruce  doubting,  that  the  fund  arising  from  the  sale  did  not  pass  by  the  wilL 
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On  the  18th  January ^  1845,  an  order  was  made  for 
the  investment  of  this  sum  and  payment  of  the  dividends 
to  the  tenant  for  life,  and  the  300/.  was  invested  in  the 
purchase  of  302/.  13s.  Consols. 

John  Skeggs  died  in  1858,  having  by  will  dated  the 
21st  of  November^  1851,  after  reciting  the  settlement, 
appointed  ^^  the  whole  of  the  hereditaments  so  settled  on 
my  marriage  as  aforesaid  (and  including  the  sum  of  SOOL 
paid  into  the  Bank  of  England  as  the  purchase-moneys 
for  three  and  a-half  acres  of  land,  part  of  the  said  settled 
estates,  taken  in  the  month  of  Aprils  1844,  by  the 
guardians  of  the  poor  of  the  union  of  Bromley  in  Ktut) 
unto  and  to  the  use  of  my  only  surviving  son  Joh 
Francis  Skeggs,  his  heirs  and  assigns  for  ever."  The 
testator  also,  under  a  limited  power  in  the  will  of  Mary 
Skeggs,  appointed  a  large  legacy  to  John  Francis  Skeggs, 
and  appointed  to  him  a  life  interest  in  a  fund  of  pe^ 
sonalty  created  by  the  testator,  but  did  not  bequeath  to 
him  any  capital  sum  out  of  his,  the  testator's,  own  pro- 
perty. 


J*  F.  Skeggs  by  will  dated  the  10th  o{  January,  1 
bequeathed  to  his  wife  all  the  personal  estate  and  effects 
(except  money  and  securities  for  moneys)  which  should 
at  his  decease  be  in  or  about  his  then  dwelling-house, 
"  and  as  to  all  the  residue  and  remainder  of  my  personal 
estate  and  effects  whatsoever  and  wheresoever  of  which 
I  shall  be  possessed  or  over  which  I  shall  have  any 
power  of  appointment  or  disposition  at  the  time  of  my 
decease,  and  including  in  such  personal  estate  all  moneys 
to  which  I  may  be  entitled  under  the  settlement  made  on 
the  marriage  of  my  father  and  mother,  or  under  the  will 
of  my  said  father,  or  under  the  wills  of  my  late  aunts 
Elizabeth  Skeggs  and  Mary  Skeggs,  or  either  of  tbeOi 
or  any  appointment  made  by  my  said  father  under  the 

power 
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power  given  to  him  by  the  wills  of  my  said  aunts,  and  1865. 
all  money  due  to  me  on  mortgages  or  otherwise,  I  be- 
queath, appoint  and  dispose  of  the  same  unto  my  wife 
and  «/.  C  Forster,  their  executors  and  administrators, 
upon  trust  that  they,  or  the  survivor  of  them,  &e.,  shall 
as  soon  as  conveniently  may  be  after  my  decease  call  in, 
sell  and  convert  into  money  such  parts  of  my  residuary 
personal  estate  as  shall  not  consist  of  money.  And  I 
hereby  direct  that  my  said  trustees  shall  stand  possessed 
of  and  interested  in  the  moneys  to  arise  from  the  sale, 
getting  in  and  conversion  into  money,  and  also  of  and  in 
the  ready  money  and  money  in  the  stocks  or  funds  of  or 
to  which  I  may  be  possessed  or  entitled  at  the  time  of 
my  decease,  upon  trust  with  and  out  of  the  same  moneys 
to  pay,"  &c. — [Here  followed  trusts  for  payment  of  debts 
and  legacies,  and  subject  thereto  for  the  benefit  of  the 
testator's  wife  and  children.] — "And  I  hereby  declare  that 
it  is  not  at  present  my  intention  to  make  any  devise  or 
disposition  of  any  freehold  or  other  real  estate  of  which 
I  may  be  seised,  possessed  or  entitled  at  the  time  of  my 
decease,  meaning  that  this  my  will  shall  apply  only  to 
my  personal  estate  and  chattels  real." 

John  Francis  Skeggs  died  in  JunSj  1864,  his  mother, 
the  jointress,  being  still  living.  His  widow,  who  was 
now  bis  sole  trustee  and  executrix,  and  the  mother  pre- 
sented a  petition  for  payment  of  the  30S/.  13«.  Consols 
to  the  widow.  This  was  opposed  by  the  sister  of  J.  F. 
SkeggSf  who  was  his  heuress-at-law. 

Vice-Chancellor  Kindersley  having  decided  that  the 
302/.  IZs.  was  not  disposed  of  by  the  will  of  J.  F.  Skeggs, 
his  widow  appealed* 

Mr.  F.  H.  Colt  for  the  Appellant. 

Mr.  Jessel  for  the  Respondent. 

The 
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The  Lord  Justice  Turner. 

The  testator's  will  contains  an  express  declaration  that 
it  was  not  his  intention  at  present  to  make  any  disposi- 
tion of  real  estate,  and  that  he  intended  his  will  to  apply 
only  to  his  personal  estate  and  chattels  real.  In  the  face 
of  this  declaration  a  very  strong  context  is  requisite  to 
make  any  real  estate  pass  under  the  dispositions  of  the 
will.  It  has  been  argued  that  this  sum  of  stock,  which 
had  the  nature  of  real  estate,  must  pass  under  the  gift 
of  personal  estate,  because  the  testator  has  said  that  in 
his  dispositions  of  personal  estate  he  includes  all  moneys 
to  which  he  may  be  entitled  under  the  marriage  settle- 
ment of  his  father  and  mother,  for  I  see  no  other  words 
furnishing  any  ground  for  the  contention  that  this  sum 
can  pass.  Now  this  fund  was  stock  forming  part  of  the 
estate  which  was  subject  to  the  jointure  of  the  testator's 
mother.  The  testator  no  doubt  had  power  to  say,  that 
as  between  his  real  and  personal  representatives  it  should 
be  taken  as  personal  estate,  but  a  very  clear  declaration 
of  such  an  intention  would  be  requisite,  for  this  is  not 
the  common  case  of  election  by  a  party  absolutely  en- 
titled, but  a  case  where  the  testator  had  no  power  to 
elect  to  take  the  fund  at  once  as  money,  his  mother  hav- 
ing a  right  to  require  it  to  be  invested  in  land.  Ml 
therefore  that  he  could  do  was  to  declare,  that  as  between 
his  own  real  and  personal  representatives  it  should  be 
money.  Now  the  testator  in  his  disposition  of  personal 
estate  uses  expressions  which  show  that  he  was  referring 
to  the  state  of  circumstances  as  they  might  be  at  his 
decease.  Before  that  time  acts  might  have  been  done 
which  would  have  converted  the  fund  into  personal 
estate,  and  assuming  that  the  word  "  money,"  as  used  in 
this  will,  would  include  stock,  a  point  upon  whicTi  1  do 
not  think  it  necessary  to  give  any  opinion,  it  does  not 
follow  that  this  stock  which  was  in  the  nature  of  real 

estate 
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estate  would  pass^  there  being  nothing  to  show  that  the 
:estator  intended  to  refer  specifically  to  the  property 
irbich  he  had  at  the  time.  I  am  of  opinion  therefore 
that  there  is  not  enough  on  the  face  of  the  will  to  counter- 
vail the  clear  expression  of  intention  to  dispose  of  per- 
sonal estate  only. 


537 


1865. 


The  Lord  Justice  Knioht  Bruce. 

I  feel  some  difficulty  as  to  this  case,  but  the  agreement 
Df  my  learned  Brother  and  the  Vice-Chancellor  Kin- 
dersley  renders  that  difficulty  immaterial.  Their  united 
opinions^  I  need  not  say,  are  very  likely  to  be  right. 


^HIS  was  an  appeal  by  the  Plaintiff  from  a  decision 
of  the  Master  of  the  Rolls  in  the  construction  of 
the  will  of  Thomas  Fenton  Grosvenor. 


BEST  V.  STONEHEWER. 

Afar.  21,  28. 
^T^HIS  was  an  appeal  by  the  Plaintiff  from  a  decision     Before  The 

•*"         nf  tVia  1Vfn<at/3»r  nf  fVio    T^nllc    in    fVi#>  /»nnefriip|-inn  nf 

TICE8. 

A  testator  gave 
the  proceeds 
of  the  sale  of 
The  testator  devised  certain  real  estate  to  G.  N.  Best  his  real  estates 

5n  fee,  in  trust,  after  the  determination  of  life  estates  given  termination  of 

to  the  testator's  wife,  to  his  sister  Mrs.  Brentnall,  to  a  certain  hfe 

estates  "  to 
Mrs.  Sparrow  and  a  Mrs.  Moretorij  to  sell  the  same  and  such  person  or 

pay  the  net  proceeds  "  unto  such  person  or  persons  as  ^k'??"?  ^  ^ 

shall  at  the  time  of  the  decease  of  the  survivor  of  my  time  be  the 
^  •  1  nearest  in 

^^^  blood  to  me, 
as  descend- 
ants from  my  great-grandfather  J.  5.,  and  whose  kindred  with  me  originates  from 
liiiD."  At  the  date  of  the  will  the  only  lineal  descendants  of  J.  S.  were  the  testator 
«nd  his  sister,  a  lady  above  sixty  years  of  age: — Held,  by  the  Lord  Justice  Turner ^ 
affirming  a  decree  of  the  Master  of  the  Rolls,  the  Lord  Justice  Knight  Bruce  dissenting, 
^bat  the  objects  of  gift  were  such  persons  as  were  nearest  in  blood  to  the  testator  out 
«f  a  class  composed  both  of  the  descendants  of  7.  S.  and  of  the  persons  whose  kindred 
with  the  testator  originated  from  their  being  related  to  J,  S, 

Vol.  II— 4.  O  O  D.J.S. 
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1865«       said  dear  wife^  my  sister  and  the  said  Mrs.  Spamno  and 

^"^"^^^      Mrs,  Morelon  be  the  nearest  in  blood  to  me  as  descend- 
Bbbt 
9.  ants  from  my  great-grandfather  Joshua  Stonehewer,  ind 

Stombhewer.  whose  kindred  with  me  originates  from  him,  as  irdl 

females  as  males  and  whether  from  females  or  males;  if 

more  than  one  in  equal  degree  then  in  equal  shares  and 

proportions,  but  if  only  one  then  to  such  only  one,  and 

to  their,  his  or  her  heirs  and  assigns.     And  I  further 

devise  that  every  relation  or  relations  claiming  under  this 

my  last  will  and  testament  is  and  are  subject  to  the  full 

payment  of  all  such  just  debts  as  I  may  owe  at  the  time 

of  my  decease.** 

The  testator  died  on  the  3rd  oi  December^  1831,  with- 
out ever  having  had  any  issue,  leaving  his  sister  Mrs. 
Brentnall  his  heiress-at-law. 

The  only  descendants  of  Joshua  Stonehewer  the  grand- 
father who  were  living  at  the  date  of  the  testator's  will 
were  the  testator  himself  and  Mrs.  Brentnall,  and  the 
testator  was  aware  of  this  fact  when  he  made  his  will. 
He  was  at  that  time  at  least  sixty  years  old,  and  Mrs. 
Brentnall  older. 

Mrs.  Brentnall  died  in  1843,  leaving  a  will  by  which 
she  gave  all  her  property  to  O.  N.  Best,  who  died  in 
184€,  and  the  Plaintiff  his  only  son  was  entitled  to  all 
his  real  estate,  and  thus  became  beneficially  entided  to 
whatever  devisable  interest  Mrs.  Brentnall  had  in  the 
testator  T.  F.  Grosvenor's  real  estate.  It  was  admitted 
that  on  the  death  of  the  Plaintiflfs  father  the  legal  estate 
in  the  real  property  devised  by  the  testator's  will  vested 
in  the  Plaintiff. 

The  last  tenant  for  life  died  in  August,  1863,  and  at 
tliat  time  tliere  ¥ras  not  living  any  lineal  descendant  of 

Jctha 
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Joshua  Sionehewer.  The  Plaintiff  filed  his  bill  claiming  1865. 
to  be  sole  beneficial  owner  of  the  estates  on  the  ground 
that  the  beneficial  interest  in  the  estates  after  the  death 
of  the  last  tenant  for  life  was  undisposed  of  and  so  vested 
ID  him  as  claiining  under  Mrs.  Breninall,  and  praying 
for  a  declaration  of  the  rights  of  the  parties.  The  Master 
^f  the  Rolls  made  a  decree  declaring  that  the  Plaintiff 
^was  a  trustee  of  the  testator's  real  estate  for  the  persons 
inrho  at  the  death  of  the  last  tenant  for  life  were  his  kin- 
dlred  of  the  nearest  degree  collaterally  related  to  his  great- 
j^andfather  Joshua  Sionehewer,  From  this  decree  the 
^Plaintiff  appealed. 

Mr.  Selwyn  and  Mr.  Charles  Hall  for  the  Appellant. 

The  word  "descendants,"  unless  explained  by  the 
context,  means  "  posterity,**  and  the  context  here  does 
"not  alter  its  effect,  the  words  "  whose  kindred  with  me 
originates  from  him"  only  strengthening  the  expression 
"by  pointing  to  Joshua  Sionehewer  as  the  ancestor  from 
^vhom  the  descent  was  to  be  traced.  If  the  decision  of 
^e  Master  of  the  Rolls  is  upheld,  you  cannot  stop  short 
of  saying  that  Joshua  Sionehewer*s  brother  might  have 
taken,  though  it  would  be  contrary  to  the  use  of  language, 
"whether  technical  or  legal,  to  call  a  man's  brother  his 
dlescendant ;  Crossly  v.  Clare  (a) ;  Craik  v.  Lamb  (i) ; 
Johnson's  IHci.  '*  Descendanis  T  Websier's  Did.  "Z)e- 
^Mcendanisf*  Williams  v.  Williams  (c);  Earl  of  Tyrone 
-yf.  Marquis  of  Waierford{d)\  Siephen*s  Blacksi.  Com.{e); 
Jfiobinson  v.  Shepherd  (/). 

Mr.  Souihgaie  and  Mr.  Prendergasi^  contrci. 

We  do  not  dispute  that  the  word  *' descendants"  prirn^ 

facie 

(a)  Amhl  397 ;  3  Swan%t,  320.  {d)  1  Be  G.,  F.  Si  J.  613,  627. 

(6)  1  ColL  489.  [e)   Vol.  1,|>.  376  (3rd  edit.) 

(c)  1  Sim.  (N.  8.)  358,  371.  (/)  12  W.  Rep.  234,  L.  C. 

002 
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1866,       facie  means  the  same  as  "issue;**  hut  the  Court  must 
^'^'^^'^      place  itself  in  the  situation  of  the  testator  before  pro 
V.  ceeding  to  construe  his  words.     He  was  an  old  man^  andtl^ 

Stonebbwbr.  Jjj^j  ^  ^jfg  beyond  the  age  of  childbearing.    The  onlj^  J 
relation  he  had  who  was  lineally  descended  from  Joshh 
Stonehewer  was  Mrs.  Brentnall,  who  was  about  sevenl;^ 
years  old  and  childless.     The  testator  certainly  was  nc 
speaking  of  children  whom  he  might  himself  have,  fa 
it  would  be  absurd  to  say  that  their  relation  with  hii 
originated   from   Joshua  Stonehewer.    The   expressio 
**  collateral  descendant"  may  not  be  logically  accural 
but  it  is  recognized.     In  the  Act  to  amend  the  Law 
Inheritance  (3  &  4  Will.  4,  c.  106),  the  word  ''descendan 
is  used  for  any  person  in  the  line  of  descent,  and  a  simil 
sense  is  given  to  the  word  by  Sir  T.  Clark  in  Crossly 
Clare  (a).     Craik  v.  Lamb  (b)  is  an  instance  of  techni- 
words  being  diverted  from  their  ordinary  meaning  so 
to  effect   the  intention.     The   position   of   the   fao 
corroborates  the  indications  of  intention  from  the 
itself,  which  alone  are  sufficient,  for  the  words  "  wh 
kindred  with  me  originates  from  him"  are   immate. 
surplusage,  except  on  our  construction. 

Mr.  Charles  Hall  in  reply. 

Judgment  reserveCB  ^ 


Mar,  28.  Tlie  LoRD  JusTiCE  TuRNER,  after  stating  the  f5^^*s 

of  the  case,  proceeded  as  follows : — 

The  question  we  have  to  decide  upon  this  appeal       ^^> 
whether,  in  consequence  of  there  not  having  been    ^  "7 

descenJ^^  ^^ 

(a)  3  Stcanst,  320,  323.  (//)  1  Coll.  489, 
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descendant  of  the  testator's  great-grandfather  Joshua 
Stonthewer  living  at  the  time  of  the  decease  of  the  sur- 
vivor of  the  four  tenants  for  life,  the  reversion  in  fee  of  v. 
the  estates  expectant  upon  the  determination  of  the  life 
interests  descended  to  the  heir  of  the  testator,  or  was 
well  disposed  of  by  the  will  in  favor  of  the  Defendants 
and  the  other  persons,  if  any,  whose  kindred  with  the 
testator  originated  from  the  same  source.  The  will  is 
certainly  difficult  of  construction,  but  upon  the  whole 
my  opinion  upon  it  agrees  in  substance  with  that  of  tlie 
Master  of  the  Rolls.  The  will,  as  I  read  it,  gives  the 
estates,  or  rather  the  proceeds  of  them,  to  the  persons 
or  person  of  a  specified  class  or  classes  who  at  the  speci- 
fied time  shall  be  nearest  in  blood  to  the  testator ;  the 
words  '^  as  descendants  from  my  great-grandfather  Joshua 
Stonehewer,  and  whose  kindred  with  me  originates  from 
him,"  describing  the  class  or  classes  from  which  the 
devisees  or  legatees  are  to  be  taken,  and  the  words 
**  nearest  in  blood  to  me"  describing  what  members  of 
the  class  or  classes  are  to  be  taken.  Looking  at  the 
case  in  this  point  of  view,  the  true  question  seems  to  me 
to  be,  whether  the  words  descriptive  of  the  class  or  classes 
from  which  the  devisees  or  legatees  are  to  be  taken  are 
to  be  construed  as  referring  to  one  set  of  persons  only, 
the  descendants  from  the  great-grandfather,  or  to  two 
sets  of  persons,  those  descendants  and  also  the  persons 
whose  kindred  with  the  testator  originated  from  the  great- 
grandfather. In  my  opinion  the  words  in  question  ought 
to  be  construed  as  referring  to  the  two  sets  of  persons, 
and  not  to  the  one  set  only,  and  I  think  so  for  this 
reason, — effect  ought,  if  possible,  to  be  given  to  every 
word  of  a  will ;  but  if  these  words  are  construed  as  re- 
ferring to  one  set  of  persons  only  (the  descendants  from 
the  great-grandfather),  no  effect  is  given  to  the  words 
"  whose  kindred  with  me  originates  from  him,"  for  the 
kindred  with   the   testator  of  every  descendant  of  the 

great- 
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186S.       great-grandfather  must  of  necessity  originate  inth  the 
^^^"■^      great-grandfather.     It  was  argued,  for  the  AppelUnt, 
«•  that  these  latter  words  do  not  admit  of  being  construed 

>ToaiuiBw«B.  otherwise  than  as  applying  to  descendants  of  the  great- 
grandfather — that  they  are«  in  fact,  no  more  than  an 
emphatic  declaration  by  the  testator  that  those  descend- 
ants (and  those  descendants  only)  were  the  persons  vbo 
were  intended  to  be  the  objects  of  the  testator's  bounty; 
but  I  cannot  assent  to  that  argument.  I  think  tbeae 
words  were  intended  to  apply  to  persons  whose  kindred 
with  the  testator  resulted  from  his  (the  testator's)  descent 
from  the  great-grandfather.  This  question  depends  very 
much  upon  the  meaning  which  the  testator  attached  to 
the  word  "  originate,"  and  it  is  remarkable  that  this  word 
is  used  by  the  testator  in  another  part  of  his  will,  where 
he  devises  other  estates.  He  tliere  speaks  of  estates 
originating  from  his  consanguinity  with  a  person  whom 
he  names,  thus  treating  the  word  '^originate'*  as  importing 
the  source  from  which  the  estates  were  derived.  So  in 
the  clause  under  consideration,  I  think  he  has  used  Ae 
word  *'  originate"  in  the  same  sense  as  importing  the 
source  from  which  the  kinship  was  to  be  derived.  The 
view  which  I  have  thus  taken  of  the  construction  of  this 
will  is,  I  think,  much  strengthened  by  the  fact  of  the 
testator's  having  been,  when  he  made  his  will,  aware  of 
the  state  of  his  family,  and  that  he  and  his  sister  were 
then  the  only  living  descendants  of  his  great-grandfather. 
With  that  knowledge  it  is  scarcely  possible,  I  think,  to 
suppose  that  he  could  intend  to  confine  this  disposition 
to  the  great-grandfather's  descendants.  That  he  might 
possibly  himself  have  children  does  not  seem  to  me  to 
vary  the  case  upon  the  question  whether  this  disposition 
was  meant  to  extend  to  others  than  descendants  of  the 
great-grandfather,  for  if  he  had  children  they  would  be 
the  nearest  in  blood  to  him  as  such  descendants.  It  is 
upon  these  grounds  I  agree,  in  substance,  with  his  Honor's 

decision) 
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decision,  but  I  am  not  quite  satisfied  that  the  decree  ia        1865. 
<^orrect  in  form.     I  think  that  there  would  be  much  diffi^ 
<:ulty  in  dealing  with  this  case  on  further  consideration 
^without  its  being  ascertained  otherwise  than  by  the  ad- 
anission  of  the  parties,  all  of  whom  have  adverse  interests, 
€hat  no  descendant  of  the  great-grandfather  was  living  at 
^he  death  of  the  survivor  of  the  tenants  for  life,  and  I 
think  that  it  would  be  better  to  adapt  the  declaration 
and  inquiry  more  nearly  to  the  terms  of  the  will.     The 
form  of  decree  which  1  propose  is,  to  declare  that,  ac- 
cording to  the  true  construction  of  the  will,  the  Plaintiff 
is  a  trustee  of  the  estates  in  question,  or  of  the  proceeds 
of  the  sale  thereof,  for  such  person  or  persons  as  at  the 
time  of  the  decease  of  the  testator's  wife  were  or  was 
nearest  in  blood  to  the  testator  of  a  class  composed  of 
the  descendants  of  the  testator's  great-grandfather  Joshua 
Stanehetver,  and  of  the  persons  whose  kindred  with  the 
testator  originated  from  their  being  related  to  his  said 
great-grandfather,  with  an  inquiry  who  were  or  was  the 
persons  or  person  living  at  the  time  aforesaid  who,  being 
descendants  or  a  descendant  of  the  testator's  great-grand- 
father Joshua  Stonehewer,  or  being  persons  or  a  person 
whose  kindred  with  the  said  testator  originated  from 
their,  his  or  her  being  related  to  the  said  testator's  said 
great-grandfather,  were  or  was  nearest  in  blood  to  the 
said  testator.     The  decree  in  this  form  will,  I  think,  be 
more  correct,  and  as  it  will  lead  to  the  same  result  as  the 
decree  which  has  been  made,  my  learned  Brother  does 
not,  I  believe,  object  to  the  alteration  I  have  suggested, 
although  he  does  not,  I  fear,  altogether  agree  with  me 
in  the  construction  I  have  put  upon  the  will. 

The  Lord  Justice  Knight  Bruce. 

I  acknowledge  that  I  am  unable  to  read  this  will  in 
the  same  way  as  the  Master  of  the  Rolls  or  the  Lord 

Justice, 
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1865. 


Best 

V. 

Stonehewer. 


JusticCi  but  as  they  substantially  arrive  at  the  same 
conclusion,  I  think  that  I  ought  not  to  dissent  from  the 
alterations  which  the  Lord  Justice  proposes  in  the 
decree,  for,  assuming  their  view,  that  collateral  relations 
of  Joshua  Stonehewer  can  take  unde'r  this  gift,  to  be 
correct,  those  alterations  appear  to  me  to  be  right  and 
proper. 


In  the  Matter  of  the  Scottish  and  Universal 
Finance  Bank,  Limited  ;  and  in  the  Matter  of 
The  Companies  Act,  1862. 


SHIP'S  CASE. 

April  19. 

Before  The 
Lords  Jus- 
tices. 

The  prospectus 
of  a  proposed 
company  de- 
scribed as  a 
**  finance 
bank  "  stated 
eight  objects, 
some  of  which 
went  beyond 
ordinary  bank- 
ing business. 
In  May  5.,  on 
the  footing  of 
this  prospec- 
tus, apphed 
for  50  shares, 
and  paid  the 
deposit.     On 

the  1st  of  June  the  company  was  registered  with  a  memoralidum  of  association  defioing 
its  objects,  which  went  considerably  further  beyond  the  ordinary  business  of  banking 
than  the  objects  mentioned  in  the  prospectus,  and  on  the  same  day  the  directors  vn^ 
S,  a  letter  of  allotmeut  of  50  shares.  In  December  of  the  same  year  the  compaoy 
failed.  5-  applied  to  hare  his  name  taken  off  the  register,  on  the  ground  that  he  never 
had  agreed  to  become  a  shareholder  in  a  company  with  these  extended  objects.  There 
being  no  evidence  to  rebut  S. «  positive  oath,  that  until  the  company  nad  failed  be 
never  had  any  notice  of  the  extension  of  the  objects  of  the  company  beyotid  those 
named  in  the  prospectus  : — Hr/r/,  affirming  the  decision  of  Vice-Chancellor  IFoorf,  that 
his  name  ought  to  be  removed  from  the  register. 


npHIS  was  amotion  by  the  OflScial  Liquidator  by  way  of 
-'-     appeal  from  a  decision  of  Vice-Chancellor  Wood. 


On  the  5th  of  May,  1864,  a  prospectus  was  issued 
which  was  in  part  as  follows : 

"  Scottish  and  Universal  Finance  Bank. 
"  To  be  incorporated  under  the  Limited  Liability  Act 
"  Capital  one  million. 
"  With  power  to  increase  to  five  millions. 
"  Twenty  thousand  shares  of  50/.  each ;  first  issue, 
ten  thousand  shares;  1/.  on  application;   4/.  on  allot- 
ment 
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menty  and  5/.  in  three  months.     It  is  not  intended  to  call 
up  more  than  25L  per  share. 

•  •  •  •  •  • 

"  Prospectus. 
.  "The  success  attained  by  the  Credit  Mobilier  of 
Farts  has  recently  led  to  the  establishment  of  some- 
what similar  institutions  in  London^  their  introduction 
meeting  with  marked  success,  as  is  evidenced  by  the 
large  dividends  paid  to  their  shareholders  and  increased 
value  of  the  shares,  such  increase  being  from  100  to  £00 
per  cent,  on  the  amount  paid. 

"  The  fact  that  Scotland^  notwithstanding  the  mag- 
nitude and  rapid  increase  of  her  commerce,  has  no  insti- 
tution of  the  kind  contemplated,  has  suggested  to  the 
projectors  of  the  present  company  the  formation  of  an  in- 
stitution founded  on  similar  principles  to  the  Credit 
Mobilier  of  Paris,  but  embracing  a  larger  field  for  its 
operations. 

•  «..•• 

"  The  objects  proposed  to  be  effected  by  the  company 
are — 

"1.  To  receive  money  at  call  or  on  deposit  for  fixed 
terms,  and  the  ordinary  business  of  bankers. 

"  2.  To  grant  temporary  or  permanent  loans  on  ap- 
proved public  securities,  or  private  undertakings  of  un- 
doubted merit  and  known  solidity. 

*'  3.  To  make  advances  on  merchandise  and  dock  and 
other  warrants ;  on  title  deeds  of  property  in  possession 
or  reversion,  for  any  temporary  purpose;  on  contracts 
for  carrying  out  or  the  finishing  of  works;  or  any  other 
security  where  their  safety  is  unquestionable  and  the 
benefit  to  the  company  sufficiently  advantageous. 

"  4.  The  purchase  and  sale  of  the  precious  metals  in 
all  their  forms.  The  company  will  be  enabled  by  its 
facilities  and  connexions  to  import  and  export  bullion 

and 


546  CASES  IN  CHANCERY. 


Ship's  Cask* 


1865.  and  to  deal  in  foreign  coins  and  bank  notes  on  an  ex- 
tensive scale. 

**  5.  By  means  of  the  Paris  branch,  it  is  proposed  to 
undertake  the  shipment  of  silver  to  the  East  vi&  Mar- 
seilks,  which  can  be  done  at  a  considerable  saving  of 
expense  and  time. 

"  6.  The  business  transacted  by  the  issue  of  small 
bills  and  letters  of  credit  for  the  convenience  of  travel- 
lers and  emigrants  is  incredible.  Remittances  from 
America  to  Ireland  alone  amount  to  several  millions 
sterling  per  annum.  By  affording  the  same  facilities  to 
the  English,  German  and  French  population  of  America, 
it  is  confidently  anticipated  that  most  profitable  business 
can  be  done. 

"  7.  To  negociate  approved  foreign  or  inland  bills,  to 
transmit  funds  in  specie  and  in  bills  or  otherwise  to 
any  foreign  state,  and  to  arrange  purchases  or  sales  of 
any  British  or  foreign  securities  at  home  or  abroad. 

*'  To  cash  coupons  and  to  realize  or  undertake  the 
management  of  the  dividends  on  loan  or  other  se- 
curities." 

Annexed  to  the  prospectus  was  a  form  of  application 
for  shares  in  the  following  terms  : — 

•'To  the  Directors  of  The  Scottish  and  Universal 
Finance  Banh,  Limited. 

"  Gentlemen — 

"  Having  paid  to  your  bankers,  The  Imperial  Bank, 
Limited,  the  sum  of  ,  being  a  deposit  of  R  per  share 
on  shares  in  the  above  company,  I  hereby  request 

that  you  will  allot  me  that  number,  and  I  agree  to  accept 
such  shares  or  any  less  number  you  may  allot  to  me;  to 
pay  the  deposit  on  allotment,  and  to  sign  the  articles  of 
association  of  the  company  when  required  ;  and  I  autho- 
rize you  to  insert  my  name  on  the  register  of  members 
for  the  number  of  shares  allotted  to  me." 

Towardi 
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Towards  the  end  of  May^  1864,  Mr.  Ship  applied  for 
ty  shares,  by  detaching  the  above  form  and  forwarding 
to  the  directors,  with  a  cheque  for  50/.  On  the  Ist 
June  the  directors  sent  him  a  letter  of  allotment  for 
;y  shares. 

On  the  5th  of  May^  1864,  a  memorandum  of  associa* 
n  was  registered,  the  clauses  of  which  were  as 
lows : — 

"  1.  The  name  of  the  company  is  The  Scottish  and 

nance  Bank,  Limited, 

**  2.  The  registered  office  of  the  company  will    be 

uate  in  England. 

"  3.  The  objects  for  which  the  company  is  established 

3  for  general  banking  purposes,  and  for  the  purchase, 

portation  and  exportation  of  bullion  and  specie  in  all 

•ms. 

**  4.  The  liability  of  the  members  is  limited. 

**5.  The  capital  of  the  company  is  2,000/.,  divided 

to  forty  shares  of  50/.  each." 

This  company  was  registered  without  articles. 

On  the  1st  of  June,  1864,  a  document  signed  by  the 
ven  persons  who  had  signed  the  memorandum  of  as^ 
ciation  was  registered,  which  was  as  follows  : — 

''  To  the  Registrar  of  Joint  Stock  Companies. 
Sir— 

"  The  undersigned,  being  the  persons  who  signed  the 
>morandum  of  association  of  The  Scottish  and  UnU 
rsal  Finance  Bank,  Limited,  and  registered  with* 
t  articles  of  association  on  the  5th  day  o{  May,  1864, 
d  being  all  the  members  of  that  company,  hereby  tes- 
y  that  the  said  company  is  in  course  of  being  dissolved, 
id  consent  to    the  registration  of  the  said  company 

called 
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called  The  Scottish  and  Universal  Finance  Bank,  Li- 
mited, formed  under  a  memorandum  and  articles  of  asso- 
ciation dated  the  1st  day  of  June,  with  a  capital  of 
1,000,000/.  sterling,  divided  into  20,000  shares  of  50/. 
each." 

The  memorandum  of  association  of  the  1st  of  iKiif, 
1864,  described  the  objects  of  the  company  as  fol- 
lows : — 

"  The  objects  for  which  the  company  is  established 
are  the  transacting  in  Great  Britain,  and  in  foreign  parts, 
every  kind  of  business ;  the  receiving  of  deposits  of  money 
whether  at  interest  or  otherwise^  the  advancing  and  lending 
of  money  on  real,  personal  or  mixed  securities,  and  on 
cash,  credit,  or  other  accounts,  on  policies,  bonds,  deben- 
tures, bills  of  exchange,  promissory  notes,  letters  of 
credit  or  other  obligations,  on  ships  and  shares  of  ships 
either  British  or  foreign,  on  rates  or  tojls  of  trustees  or 
commissioners  of  public  docks,  harbours  or  other  public 
works,  or  of  any  other  bodies  of  persons,  whether  corpo- 
rate or  otherwise,  duly  authorized  to  make,  levy  or 
collect  rates  or  tolls  under  the  provisions  of  any  local  or 
general  act  of  parliament ;  the  discounting  bills  of  ex- 
change, promissory  notes  or  other  obligations ;  the  ad- 
vancing money  on  the  deposit  of  title  deeds,  goods, 
wares  and  merchandise,  bills  of  sale  and  bills  of  lading, 
delivery  orders,  warehousemen's  or  wharfingers'  certifi- 
cates and  notes,  dock  warrants,  or  other  mercantile 
indicia,  symbols  or  tokens,  bullion,  government  or  public 
stocks  or  funds,  whether  British,  colonial  or  foreign,  ex- 
chequer and  navy  bills,  Bank  and  JEast  India  Stock, 
stocks  and  shares  of  bankers  and  of  banking  companies 
and  insurance  companies,  railway,  canal,  gas  and  water 
companies,  and  in  general  of  all  other  joint  stock  com- 
panies, corporations,  associations  and  other  undertakings 
of  whatever  nature  or  description,  whether  British,  colo* 

nial 
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ial  or  foreign,  annuities,  produce  of  every  description  1865. 
oth  home  and  foreign,  materials  of  any  kind  whether 
i-w  or  manufactured,  and  whether  home  or  foreign,  and 
ri  any  other  property,  funds  and  effects  of  whatever 
ind  or  description  ;  the  making  purchases,  investments, 
Jes  or  any  other  dealings  in  any  of  the  above-men- 
oned  articles  or  securities,  or  in  ships  or  shares  of 
lips,  both  British  and  foreign ;  and  the  doing  of  all 
latters  and  things  which  may  appear  to  the  company  to 
B  incident  or  conducive  to  those  objects. 
"1.  To  negociate  loans  of  all  descriptions. 

•  ••«•• 
"  3.  To  take  concessions  by  purchase  or  otherwise  of  or 

^ase  or  work  railways  or  other  undertakings,  and  either 
Burry  them  out  itself,  or  in  conjunction  with  other 
ompanies  or  parties,  or  make  them  over  wholly  or 
artly  to  other  companies  or  parties. 

*'  4.  To  take  contracts  and  carry  them  out  either  on 
ts  own  account  or  by  letting  them  to  sub-contractors. 

•  ••••• 
**  9.  To  enter  into  treaty,  act  or  unite  with,  amalga- 

late,  buy  up  or  absorb  any  other  company  or  business, 
whether  English  or  foreign,  &c.,  &c. 

•'  10.  Generally  to  transact  any  business  of  bankers, 
lullion  and  exchange  bankers,  and  of  a  merchant,  con- 
ractor  and  capitalist,  as  principal  or  agent,  in  any  part  of 
he  world,  which  may  not  in  the  articles  of  association  or 
»y  special  resolutions  of  the  company  be  prohibited." 

Mr.  Ship's  name  was  put  on  the  register  of  share- 
lolders  for  fifty  shares.  The  company  in  December, 
[864,  turned  out  a  complete  failure,  and  shortly  after- 
rards  an  order  was  made  for  winding  it  up.  Mr.  Ship 
noved  to  have  his  name  taken  off  the  register  deposing 
:hat  until  the  company  had  failed  he  had  no  notice  what- 
ever of  the  memorandum   or  articles  of  Jttne^   1864. 

Vice-Chancellor 
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Vice-Chancellor  Wood^  before  whom  the  motion  was 
heard,  made  an  order  for  removing  Mr.  Ship*$  name 
from  the  register.  The  Official  Liquidator  moved  by  way 
of  appeal  to  discharge  this  order. 


March  17.  On  the  appeal  motion  being  opened,  Mr.  W.  W. 
MnchesoUy  on  behalf  of  Mi*.  Downes,  a  director,  asked 
leave  to  intervene. 

Mr.  Locock  Webb  for  Mr.  Ship  opposed. 

Their  Lordships  asked  whether  the  applicant  would 
admit  himself  to  be  a  contributory,  intimating  that  un- 
less he  did  so  he  had  no  locus  standi.  Mr.  Mackmn 
stated  that  Mr.  Dowries  would  admit  himself  to  be  a 
contributory  in  respect  of  one  share ;  but  their  Lordships 
considering  this  limitation  inadmissible,  he  agreed  to 
admit  himself  to  be  a  contributory. 

Their  Lordships  then  directed  the  motion  to  stand 
over  with  liberty  to  Mr.  Downes  to  give  a  notice  of 
motion  to  discharge  the  order  under  appeal,  admitting 
on  the  face  of  the  notice  his  liability  as  a  shareholder, 
but  not  limiting  the  extent  of  such  liability.  Mr.  Dcwna 
gave  notice  of  motion  accordingly. 


April  \9.         Mr.   Giffard  and   Mr.  TT.  Morris  for   the  Official 
Liquidator. 

Mr.  Ship  has  done  everything  necessary  to  make  him 
a  shareholder ;  25  ^  26  Vict.  c.  89,  ss,  16,  26,  32, 88. 
He  sent  a  general  authority  to  enter  his  name  as  a  share- 
holder, and  it  lay  on  him  to  see  that  the  company  ulti- 
mately formed  was  exactly  what  he  intended  to  enter. 
If  he  did  not  choose  to  take  that  trouble,  he  and  not  the 
creditors  must  be  the  person  to  suffer.    The  terms  of 

the 
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uthority  given  by  him  were  so  wide,  that  even  1865. 
ing  the  constitution  of  the  company  to  differ  sub- 
illy  from  that  contemplated  by  the  prospectus,  he 
nd  as  regards  third  parties ;  Duke  of  Beaufort  v. 
'(a).  Knowledge  of  the  articles  of  association 
be  imputed  to  Ship^  and  at  all  events  the  duty  of 
y  lay  on  him.  It  is  absurd  for  him  to  say  that  he 
led  to  take  shares  in  the  company  incorporated  on 
h  of  Matfy  for  he  agreed  to  take  fifty  shares,  and 
were  only  forty  shares  in  that  company.  The 
iny  ultimately  formed  does  not  materially  difier 
that  contemplated  by  the  prospectus;  the  pros- 
I  does  not  say  that  the  objects  there  enumerated 
>  be  the  only  objects  of  the  company,  and  there 
iference  to  the  Credit  Mobilier  which  shows  that  it 
itended  to  go  beyond  those  objects. 

.   Daniel  and    Mr.    FT.    W.   Macheson  for   Mr. 
les. 

e  evidence  shows  that  a  company  whose  objects 
lot  extend  beyond  the  eight  objects  specifically 
oned  in  the  prospectus  would  not  be  a  finance 
at  all  according  to  the  recognized  meaning  of  that 
ssion.  Ship  was  bound  to  know  the  contents  of 
Tticles  of  association ;  Sheffield s  Case  (b) ;  Ex 
The  Eagle  Assurance  Company  (c).  Then  Mr. 
acquiesced  for  eight  months  and  never  made  any 
laint  until  the  company  had  turned  out  a  failure. 

'.  Rolt  and  Mr.  Lococh  Webb  for  Mr.  Ship  were 
illed  upon. 

The  Lord 

5  Jur,    1123;  12    CI.   ^  (6)  Jo^n*.  451,  458. 
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The  Lord  Justice  Knight  Bruce. 

The  first  question  in  (bis  case  is  the  true  construction  of 
the  prospectus  (as  it  is  called)  headed  by  the  title  "  Sco^ 
tish  and  Universal  Finance  Banky  Limited,**  which  foraw 
part  of  this  case.  It  contains  a  good  deal  of  flourish  and 
ornamental  recoroinendation  of  the  scheme  which  it  holds 
forth,  and  refers  in  particular  to  the  Credit  Mobilierot 
Paris  in  these  terms : — The  success  attained  by  the 
Credit  Mobilier  of  Paris  has  recently  led  to  the  esta- 
blishment of  somewhat  similar  institutions  in  I/mian^ 
their  introduction  meeting  with  marked  success,  as  is 
evidenced  by  the  large  dividends,  &c.'*  That  is  a  part 
of  the  ornamental  portion  of  the  prospectus.  But  what 
I  should  call  the  business  part  of  the  prospectus  b^ns 
with  the  words,  ''The  objects  proposed  to  be  efiected 
by  the  company  are" — not  "  some  of  the  objects,**  not 
alluding  to  any  similarity  or  analogy,  but  ''  the  objects 
proposed  to  be  effected  by  the  company  are,**  and  then 
eight  objects  are  enumerated.  Now  it  appears  that  the 
institution  or  business  in  which  the  present  Respondent 
is  sought  to  be  involved  extends  to  matters  going  con- 
siderably beyond  the  eight  objects  here  specified.  The 
question  is  whether,  by  his  conduct  with  reference  to  the 
prospectus,  the  Respondent  agreed  to  become  a  partner 
in  a  concern  going  considerably  beyond  those  eight 
objects  ?  I  think  that  he  did  not.  His  application  for 
shares  must  be  considered  as  having  reference  to  the 
terms  of  the  prospectus,  and  so  must  his  acceptance  of 
the  shares.  It  does  not  appear  that  he  ever  was  aware 
of  the  fact  of  the  memorandum  or  articles  of  association 
extending  beyond  those  eight  objects,  or  that  he  ever 
agreed  to  be  a  member  of  a  concern  extending  beyond 
them.  If  indeed  it  had  been  shown  that  he  was  aware 
that  the  company  was  carrying  on  a  business  mate- 
rially 
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>~ially  extending  beyond  those  objects^  that  might  have  1865. 
rnade  a  material  difference,  for  he  might  have  been 
lield  to  have  submitted  to  the  change.  But  there  is 
a.  total  absence  of  any  evidence  to  satisfy  me  that  he 
ever  was  aware,  or  that  any  authorized  agent  of  his 
\9&s  ever  aware,  that  the  memorandum  or  articles  of 
association  went  beyond  the  prospectus.  It  appears 
that  the  business  actually  carried  on  has  been  carried  on 
under  articles  of  association  going  materially  beyond  the 
prospectus.  It  is  said  that  in  consequence  of  his  having 
contracted  to  be  a  shareholder  in  the  institution  de- 
scribed in  the  prospectus  he  has  bound  himself  to  be  a 
shareholder  in  the  more  extended  institution.  I  think 
that  he  agreed  to  one  thing,  and  that  the  Appellants 
desire  that  he  should  be  considered  as  being  bound  to 
another  thing.  He  never,  in  my  judgment,  agreed  to 
become  and  never  did  become  a  partner  in  any  such 
business  as  that  which  was  actually  carried  on,  and  con- 
sequently he  had  a  right  to  be  relieved  in  the  manner  in 
^which  the  Vice-Chancellor  has  relieved  him.  The  order 
appears  to  me  perfectly  right. 

The  Lord  Justice  Turner. 

I  also  am  of  opinion  that  the  Vice-Chancellor*s  order 
Mras  right.  The  question  before  us  is  this,  whether  Mr. 
Ship  ever  became  a  partner  in  this  association.  In  de- 
termining that  question  1  throw  out  of  consideration  the 
XDecDorandum  of  association  of  the  5th  of  May,  for  I 
liave  no  idea  that  Mr.  Ship  ever  intended  to  become  a 
xuember  of  this  company,  according  to  its  constitution 
Under  that  memorandum.  I  assume,  therefore,  the  case 
to  depend  wholly  on  the  question  whether  Mr.  Ship  is 
^  member  of  the  company  as  constituted  by  the  memo- 
X'andum  of  the   1st  of  June.    That  depends  upon  the 
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prospectus  and  upon  the  application  for  shares  made  by 
Mn  Ship.  Now,  the  prospectus  purports  to  be  a  pro- 
spectus of  "  The  Scottish  and  Unioersal  Finance  Bank'' 
No  doubt  some  effect  must  be  given  to  the  word 
**  finance,**  which  is  contained  in  that  descripUon.  But 
when  we  look  at  the  terms  of  the  prospectus,  we  find 
that  there  are  mentioned  amongst  the  objects  of  this 
company  matters  which  go  beyond  the  ordinary  business 
of  bankers — as,  for  instance,  the  purchase  and  sale  of 
precious  metals,  business  transacted  by  the  issue  of 
bills,  &c.  Having  then  before  us  a  prospectus  describ- 
ing an  association  as  a  finance  bank,  and  then  stating  as 
its  objects,  in  addition  to  the  ordinary  business  of  bank- 
ing, certain  particular  objects,  which  go  beyond  the 
ordinary  business  of  a  bank,  I  think  that  we  must  take 
the  financial  part  of  the  description  as  referring  to  those 
matters  not  part  of  ordinary  banking  business,  which  are 
specifically  described  in  the  prospectus.  Then  it  ia  to 
be  considered,  whether  the  objects  defined  by  the  me- 
morandum of  association  of  the  1st  oiJune  are  substan- 
tially within  the  objects  specifically  described  in  the 
prospectus.  Now,  that  memorandum  defines  the  objects 
of  the  company,  amongst  others,  to  be  these: — "The 
objects  for  which  the  company  is  established  are  the 
transacting  in  Chreat  Britain  and  in  foreign  parts  erery 
hind  of  business'*  Then  there  is  a  power  of  making 
advances  which,  though  very  extensive,  may  be  within 
the  scope  of  the  ordinary  business  of  bankers,  but  at  its 
close  we  find  ''  the  making  purchases,  investments,  sales 
or  any  other  dealings  in  any  of  the  above-mentioned 
articles  or  securities,  or  in  ships  or  shares  of  ships,  both 
British  and  foreign,  and  the  doing  of  all  matters  and 
things  which  may  appear  to  the  company  to  be  incident 
or  conducive  to  those  objects." — [His  Lordship  then  read 
the  3rd,  9th  and  10th  of  the  numbered  clauses  in  the 
memorandum.]— It  seems  to  me  that,  giving  the  most  ex- 
tended 
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tended  effect  to  the  prospectus,  it  is  impossible  to  say  1865. 
that  its  terms  could  warrant  this  gentleman  being  made 
a  partner  in  a  concern  which  is  not  confined  to  such 
business  as  is  in  any  sense  analogous  to  banking,  but 
extends  in  terms  to  the  business  of  ''  a  merchant,  con- 
tractor and  capitalist.**  I  think  that  this  gentleman 
never  had  any  intention  whatever  of  becoming  a  partner 
in  any  such  concern  as  is  provided  for  by  the  memo- 
randum of  association  of  the  1st  o{  June,  1864,  and  that 
it  is  impossible  to  hold  him  bound  to  become  so. 

Then  it  was  said  on  the  part  of  the  Appellants, 
**  How  can  the  Court  interfere  with  the  rights  of  the 
creditors  of  the  company  by  taking  Mr.  Ship's  name  off* 
the  list  of  contributories  ?  The  creditors  of  the  com- 
-pany  trusted  Mr.  Ship,  as  his  name  appeared  on  the 
register  of  the  company."  The  answer  is  this:  The 
creditors  of  the  company  trust  the  company  and  those 
ivho  are  or  may  be  members  of  the  company.  They  do 
not  trust  individual  members  of  the  company,  otherwise 
than  as  being  members  of  the  company ;  and  if  they  are 
members  of  the  company,  no  doubt  they  are  liable  to 
the  creditors.  No  doubt  persons  whose  names  appear 
on  the  register  may,  whether  they  are  rightfully  mem- 
bers or  not,  have  made  themselves  individually  liable  to 
creditors  of  the  company  by  reason  of  acts  done  by 
themselves  as  individuals  in  connexion  with  the  affairs 
of  the  company.  Thus,  for  instance,  if  Mr.  Ship,  act- 
ing on  the  part  of  this  company,  ordered  goods  for  the 
company,  he  may  be  liable  as  an  individual  on  the 
ground  of  his  having  made  a  separate  contract ;  but  no 
such  point  arises  here,  and  no  order  which  we  make 
on  the  present  occasion  will  affect  any  liability  of  that 
kind,  if  any  such  exists.  The  question  before  us  is,  not 
whether  he  is  liable  as  an  individual  in  respect  of  any 
such  contract,  but  whether  he  is  liable  as  having  be- 
P  P  2  come 
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come  a  partner  in  this  concern^  and  I  am  perfectly  sads- 
fied  he  never  intended  to  become  and  never  did  become 
such  partner.  I  therefore  think  that  the  order  is 
right. 

It  is  unnecessary  to  enter  at  length  upon  what  has 
been  said  as  to  Mr.  Ship's  conduct.  Upon  the  evidence 
before  us  vre  are  bound  to  assume  that,  up  to  Decemhetj 
1864*^  Mr.  Ship  had  no  knowledge  of  these  transactions. 
If  it  had  been  shown  that  he  had  acted  with  knowledge 
of  the  memorandum  of  association  of  the  1st  of  ./w, 
1864,  the  case  would  have  been  wholly  different;  but 
as  the  case  stands,  there  is  a  total  absence  of  anything 
to  meet  the  positive  oath  of  Mr.  Ship,  that  he  had  no 
knowledge  whatever  of  the  memorandum  of  association 
of  the  1st  of  June,  1864.  I  think  that  both  motions 
ought  to  be  refused  with  costs. 
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1865. 

FORD  r.  TYNTE.  j^rii 

24,25.26. 
npHIS  was  an  appeal  by  the  wife  and  younger  children  Before  The 
-*-  of  Colonel  C.  J.  K.  Tynte  from  a  decision  of  Vice-    ^°''''»  ^"«- 

•^  ^  ^  TICES. 

Chancellor  Woody  ^hat  they  were  not  entitled  to  any  lien  ^  ^^^i^^^  ^^^ 

on  the  life  estate  of  Colonel  Tynte^  by  virtue  of  a  certain  wn  disentailed 

deed,  by  which  he  agreed  to  provide  a  further  jointure  estate,  and 

for  his  wife,   and    further    portions   for  his    younger  resettled  it  to 

children.  father  for  life, 

remainder  to 

In  Aprils  1841,  certain  estates  stood  limited  to  Colonel  ^jti^  ^jyers  re^ 

C.  K.  K.  Tynte,  for  life,  with  remainder  to  his  eldest  mainders  over, 
^     _    ^/  _  .         .,       .  ,  .    ,  the  son  having 

son,  C.  •/.  A.  TyntCj  in  tail,  with  remainders  over.  a  power  given 

him  of  pro- 
viding a  join- 
On  the  8th  of  Aprily  1841,  the  father  and  son  dis-  tureforhis 

entailed  the  estates,  and  limited  them  to  such  uses  as  Jjong  for  ^^ 
they  should  jointly  appoint,  and  in  default  of  appoint-  younger  child- 

ment  to  the  old  uses.  settlement 

made  in  con- 
templation of 
On  the  lOth  of  Aprils  1841,  the  father  and  son,  by  the  marriage 

exercise  of  their  power,  re-settled  the  estates.   The  limita-  ®^^  bearing 

tions,  so  far  as  they  need  be  stated  for  the  purposes  of  even  date 

,  with  the  re- 
tne  settlement,  the 
son  exercised 
these  powers  to  their  full  extent.  By  another  deed  of  the  same  date,  reciting  that 
the  son  would  be  entitled  to  the  estates  on  the  death  of  his  father,  the  son  purported 
to  charge  the  estates  with  the  payment  of  the  further  sum  of  1,200/.  a  year  as  a 
jointure  for  the  wife,  and  the  further  sum  of  10,000/.  as  portions  for  younger  children, 
the  additional  jointure  to  be  paid  at  the  same  times,  in  the  same  manner  and  with 
the  siime  powers  for  its  recovery  as  the  original  jointufe,  and  the  additional  portions 
to  be  raised  at  the  same  time  by  the  same  means  and  in  the  same  manner  as  the 
original  portions.  And  the  son  covenanted  that  as  soon  as  he  came  into  possession 
he  would  convey  the  estates  to  the  trustees  of  the  settlement  to  such  uses  and  for 
such  estates  for  securing  the  additional  jointure  and  portions  as  were  expressed  and 
contained  in  the  settlement  for  securing  the  original  jointure  and  portions: — Held, 
that  the  parties  to  the  last-mentioned  deed  had  no  intention  to  maxe  the  additional 
jointure  and  portions  affect  the  estates  during  the  life  of  the  son,  and  that  the  deed 
did  not  affect  the  son's  life  estAte,  although  the  holding  it  not  to  affect  this  life  estate 
made  it  wholly  inoperative. 
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1865.  the  present  question,  were  to  C.  K.  K.  Tynte  for  life, 
with  remainder  to  C  J.  K.  Tynte  for  life,  with  divers  re- 
mainders over.  This  deed  contained  a  power  to 
C  J.  K.  Tynte  to  appoint  to  any  woman  he  might 
marry  a  jointure  rent-charge  not  exceeding  SOOt  a-year, 
to  commence  after  the  decease  of  the  survivor  of  father 
and  son,  and  a  power  to  him  to  appoint  the  estate  to 
trustees  for  a  term  to  commence  from  the  same  period, 
upon  trust  for  raising  portions  for  younger  children  to  an 
amount  not  exceeding  10,0002. 

A  marriage  was  at  this  time  about  to  be  solemnized 
between  C  J.  K.  Tynte  and  Miss  V.  Brabazon,  and  in 
contemplation  of  this  marriage  a  settlement  dated  the 
same  10th  of  Aprils  1841,  was  executed.  By  this  deed 
C  J.  K.  Tynte^  in  exercise  of  his  power  of  jointuring, 
appointed  to  Miss  Brabazon^  in  case  the  marriage 
should  take  effect  and  she  should  survive  him,  a  yearly 
rent-charge  of  800/.  for  her  life,  to  commence  from  the 
death  of  the  survivor  of  himself  and  his  father,  and  to  be 
issuing  out  of  all  the  property  comprised  in  the  last- 
mentioned  deed,  with  the  usual  powers  of  distress  and 
entry,  and  a  term  was  limited  to  trustees  for  better 
securing  it.  By  the  same  indenture  C  J.  K.  Tynte 
limited  the  estates  to  trustees  for  another  term  upon 
trusts  for  raising  10,000/.  for  portions  for  younger 
children  of  the  intended  marriage. 

By  another  deed  dated  the  same  10th  of  Aprils  1841, 
and  made  between  C  J,  K.  Tynte  of  the  one  part,  and 
Mrs.  Brabazon^  the  mother  of  the  intended  wife,  of  the 
other  part,  reciting  that  a  marriage  was  intended  shortly 
to  be  solemnized  between  C.  J.  K.  Tynte  and  V.  Bra-^ 
bazon,  and  that  by  certain  indentures  or  articles  of  set- 
tlement executed  in  contemplation  of  the  marriage  or  in- 
tended 80  to  be,  a  rent-charge  or  annuity  of  800/,  a-year 

had 
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had  been  granted  and  assured  or  otherwise  charged  upon        1865. 
and  issuing  out  of  certain  estates  at  Hahwell  in  Somer- 
setshirey  for  the  benefit  of  V,  Brahazoriy  as  and  for  her 
jointure;  and  by  the  same  indentures  the  principal  sum 
of  10,0002.  had  been  also  charged  or  secured  on  the  said 
estates,  payable  to  certain  trustees  for  the  portion  or 
portions  of  the  younger  children  of  the  intended  mar- 
riage ;  and  that  C.  J,  K.  Tynte  was  desirous  of  settling 
and  securing  to  V.  Brabazon  a  further  and  additional 
jointure  or  rent-charge  of  1,200/.  per  annum,  making 
with  the  said  rent-charge  or  annuity  of  800/.  a  clear 
yearly  rent-charge  of  2,000/. ;  and  that  the  said  additional 
annuity  of  1,200/.  miglit  be  charged  upon  and  issuing 
out  of  certain  estates  in  the  counties  of  Somerset^  Mon- 
mouth, Glamorgan  and  Brecon,  to  which  C.  J.  K.  Tynte 
would  become  entitled  on  the  death  of  his  father ;  and 
C  J.  K.  Tynte  was  also  desirous  of  charging  the  same 
estates  (subject  to  the  said  jointure)  with  the  sum  of 
10,000/.  as  additional  portions  for  the  younger  children  of 
the  said  intended  marriage,  in  case  there  should  be  more 
than  two  such  younger  children :  It  was  witnessed  that,  in 
consideration  of  the  said  intended  marriage  and  of  all 
and  singular  other  the  premises,  C  J,  K.  Tynte  "  doth 
Ijy  these  presents  charge  and  make  chargeable  all  and 
singular  the  said  estates,  hereditaments  and  premises  in 
the  said  counties  of  Somerset^  Monmouth,   Glamorgan 
and  Brecon  with  the  payment  of  the  said  yearly  rent- 
charge  or  sum  of  1,200/.  unto  the  said  V.  Brabazon 
during   her    life,   and  also  with    the   payment  to    the 
trustees  for  the  time  being  of  the  said  in  part  recited 
settlement  of  the  said  sura  of  10,000/.  as  additional  por- 
tions for  the  younger  children  of  the  said  intended  mar- 
riage, in  case  there   should  be  more   than   two   such 
younger  children ;  and  the  said  yearly  rent-charge  or  sum 
of  1,200/.  shall  be  paid  and  payable  at  such  and  the 
same  days  and  times  and  in  such  and  the  same  manner 

and 


mi 
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1866.  and  with  such  and  the  same  powers  for  the  recovery 
thereof  as  the  said  yearly-rent  charge  or  annuity  of  800/. 
is  secured  and  made  payable  in  and  by  the  said  in  part 
recited  indenture  of  settlement ;  and  in  case  the  said 
marriage  shall  take  effect,  and  there  shall  be  more  than 
two  such  younger  childreui  then  the  said  sum  of  10,000/. 
hereby  charged  upon  the  said  estates  and  hereditaments 
in  the  said  counties  of  Somerset,  &c.y  as  additional  por- 
tions for  such  younger  children,  shall  be  raised  and  taken 
up  at  such  times  and  by  such  ways  and  means  and  in  all  X] 

respects  in  such  manner  as  is  contained  in  the  said  inden-         ^ 

ture  of  settlement  as  to  the  sum  of  10,000/.  thereby  pro-        ^ 

vided  for  the  portions  of  the  younger  child  or  children  of     "^^f 
the  said  intended  marriage."     Then  by  a  further  wit-     — :^. 

nessing  part  C.  J.  K.  Tynte  covenanted  with  Mrs.  Bra-    -». 

bazon,i\\dX  if  the  marriage  should  be  solemnized, '*  he    ^^e 
the  said  C  J.  K.  Tynte  shall  and  will  immediately  he  ^^e 

shall  be  entitled  to  the  possession  of  the  estates  and  here e- 

ditaments  hereinafter  mentioned,  or  as  soon  afterwards  as 
conveniently  may  be,  at  his  own  costs  and  charges,  by 
such  good  and  sufficient  conveyances  and  assurances  i 
the  law  as  the  trustees  for  the  time  being  of  the  said  in 
part  recited  indenture  of  settlement  or  their  or  any  of 
their  counsel  in  the  law  shall  require,  advise  or  direct 
and  tender  to  be  made  and  executed,  convey  and  assui 
all  and  singular  the  said  estates  and  hereditaments  ii 
the  said  counties  of  Somerset^  Monmouth,  Glamorgan 
and  Brecon,  and  all  other  the  hereditaments  to  which  h( 
the  said  C  «/.  K.  Tynte  now  is  or  hereafter  shall  or  ma; 
be  seised  or  entitled  for  any  estate  of  freehold  or  inherit 
ance  in  possession,  reversion,  remainder  or  expectancy 
together  with  their  and  every  of  their  appurtenances^ 
unto  them  the  said  trustees  for  the  time  being  of  the  saidai- 
in  part  recited  indenture  of  settlement,  to  such  uses,  upon^ 
such  trusts,  for  such  estate  and  estates,  and  for  such»^ 
intents  and  purposes,  and  subject  to  such  powers,  pro — 

visoes^ 
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visoes  and  declarations,  for  the  purpose  of  securing  the  1865. 
said  additional  rent-charge  or  annuity  of  1,200/.  and  the 
said  additional  sum  of  10,000/.  for  younger  children's 
portions,  in  case  there  should  be  more  than  two  such 
younger  children,  as  are  expressed  and  contained  in  the 
said  indenture  of  settlement  of  and  concerning  the  said 
original  rent-charge  or  annuity  of  800/.,  and  the  said  ori* 
ginal  sum  of  10,000/.  thereby  provided  for  the  portion  or 
portions  of  the  younger  child  or  children  of  the  said  in- 
tended marriage." 

This  last  deed  was  prepared  by  a  solicitor  who  was 
xiot  the  family  solicitor. 

Colonel   Tynte,  the  father,  died  in  1860.     The  son 

liaving  created  divers  incumbrances  to  a  very  large  amount 

on  his  life  estate,  different  suits  were  instituted  by  dif- 

:ferent  incumbrancers  for  the  purpose  of  enforcing  their 

<;harges.      Inquiries  as  to  incumbrances  having  been 

directed,  a  claim  under  the  last-mentioned  deed  was  car- 

xied  in  by  the  wife  and  younger  children  of  C.  J.  K. 

Tynte,  and  disallowed  by  Vice-Chancellor  Wood,  who 

Iield  that  it  was  not  the  intention  of  the  parties  to  the 

^eed  that  it  should  affect  the  income  of  the  estate  during 

C.  J.  K.  Tynte's  life,  and  that  although,  if  held  not  to 

effect  the  life  estate,  it  could  have  no  effect  at  all,  it 

could  not,  in  order  to  give  it  some  effect,  have  an  effect 

^iven  to  it  which  was  contrary  to  the  intention  of  the 

parties.     The  wife  and  children  appealed. 

Mr.  W.  M.  Jamesy  Mr.  Briggs  and  Mr.  Miller  for 
the  Appellants. 

The  question  is  whether,  when  a  person  has  for  valu- 
able consideration  agreed  to  charge  an  estate  with  sums 
not  payable  until  after  his  death  the  charge  is  to  be 
wholly  void,  because  it  turns  out  that  he  was  only  a 

tenant 
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1865.  tenant  Tor  life  when  he  made  the  charge.  If  I  charge  a 
property  with  the  payment  of  a  debt  payable  without 
interest  ten  years  hence,  am  I  to  be  at  liberty  to  say 
that  the  charge  is  good  for  nothing,  because  my  only  in- 
terest in  the  property  is  a  term  of  nine  years.  We  con- 
tend, that  if  the  charge  cannot  have  effect  given  to  it 
modo  et  forma,  it  should  be  enforced  in  the  best  way  it 
can.  The  covenant  is  to  assure  to  the  trustees  all  pro- 
perty to  which  C  J.  K.  Tynte  is  entitled  for  any  estate, 
and  effect  ought  to  be  given  to  it  against  the  life  estate. 
There  is  no  practical  difficulty  in  securing  the  jointure, 
for  it  is  only  a  contingent  interest  for  the  life  of  the  wife, 
if  she  survives  her  husband,  and  a  very  small  yearly  pre- 
mium would  secure  it  from  an  insurance  company. 
There  is  right  to  relief  on  the  ground  of  misrepresenta- 
tion, as  in  Teasdale  v.  Teasdale(a);  Monypenny  v. 
Monypenny  (b).  There  is  not  here  a  mere  agreement, 
not  creating  a  present  charge,  as  in  Lady  Marningtan 
v.  Keane{c). 

Mr.  Rolt  and  Mr.  Renshaw  for  the  Plaintiff  Ford. 

The   Appellants   contend   that    the    Vice- Chancellor 
refused  to  give  effect  to  the  charge,  because   the  ma- 
chinery for  working  it  out  failed ;  but  the  Vice  Chan- 
cellor considered  that  the  proposed  mode  of  working  it 
out  was  not  mere  machinery,  but  part  of  the  substance 
of  the  agreement.     The  intention  of  the  parties  was  to     • 
make  a  charge  in  all  respects  similar  in  its  incidents  to    4 
that  in  the  settlement — a  charge  affecting  the  fee,  but  ^ 
not  affecting  it  so  as  to  interfere  with  the  settlor  during  ^ 
his  life.    The  parties  to  the  deed  threw  their  net  as^ 
wide  as  they  could,  to  catch  anything  C.  J.  K,  Tyni 

had 

(a)  Set.  Ch.  Ca.  59;  2  White  (6)  9  fl.  L.  Ca.  114. 

^  Tudor*s  Leading  Caies,  21.  {c)2  De  G.^J.  292. 
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had  which  could  be  so  charged.  They  have  caught 
nothing;  but  that  is  no  reason  why  the  deed  should 
now  have  an  effect  given  to  it  quite  contrary  to  their  in- 
tention, that  it  may  not  fail  of  having  any  effect.  The 
money  cannot  be  raised  during  the  settlor's  life  contrary 
to  the  intention  ;  Lawton  v.  Swetenham  (a). 

Sir  H.  M.  Cairns  and  Mr.  Beavan  for  another  in- 
cumbrancer. 

The  question  between  us  and  the  Appellants  is  solely 
one  on  the  construction  of  the  instrument,  we  being  not 
concerned  with  any  personal  equity  the  Appellants  may 
have  against  C  J.  K.  Tynte  on  the  ground  of  misrepre- 
sentation or  otherwise.  It  is  most  improbable  that  he 
should  intend  to  have  his  life  interest  impounded,  and 
the  deed  shows  he  did  not.  It  does  not  show  him  to  be 
tenant  for  life ;  and  the  scope  of  the  deed  is  to  add  to 
the  former  charges  additional  charges,  taking  effect  .in 
the  same  way,  and  not  afiecting  the  estates  till  after  his 
death.  To  impound  the  rents  would  be  making  a  new 
contract  for  the  parties. 

Mr.  Cole  and  Mr.  Kay  for  another  incumbrancer. 

The  contention  of  the  Appellant  is  opposed  to  all  the 
doctrines  of  the  Court  as  to  jointures  and  portions. 
Lewis  V.  Madocks  (b)\  St.  Aubyn  v.  Humphreys {c),  are 
both  opposed  to  impounding  a  life  interest  in  the  way 
attempted. 

Mr.  Kingdon  for  the  representatives  of  another  in- 
cumbrancer. 

A  covenant  of  this  kind  is  to  be  construed  strictly ; 

Smith 

(a)  18  Beav.  98.         .  (c)  22  Bear.  175. 

(6)  17  r«.  48. 
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1865.  Smith  v.  Osborne  (a);  and  the  Court  will  never  construe 
it  80  as  to  effect  what  the  parties  did  not  intend ;  Duke 
of  Bedford  v.  The  Trvstees  of  the  British  Museum  {b). 

Mr.  James  in  reply. 

There  are  three  cardinal  rules  of  construction  which 
are  decisive  of  the  present  question.  L  Every  instru- 
ment is  to  be  construed  ut  res  magis  valeat  quam  pereat. 
Now^  here  an  intention  is  expressed  to  provide  a  join- 
ture and  portions^  whereas^  if  tlfte  argument  of  the  Re- 
spondents is  correct,  the  deed  does  nothing  at  all.  t 
The  Court  must  put  itself  into  the  place  of  the  grantor, 
and  look  at  all  the  circumstances.  Here  the  circum- 
stances are,  that  there  was  a  disentailing  deed,  almost 
cotemporaneous  with  the  deed  under  which  we  claim, 
giving  him  nothing  but  a  life  estate,  and  with  respect  to 
that  life  estate  he  must  be  supposed  to  have  contracted 
3.  Every  person  who  executes  a  deed  must  be  supposed 
to  know  the  contents  and  effect  of  other  deeds  which  he 
has  executed.  This  deed  must,  therefore,  be  construed 
as  if  the  disentailing  deed  had  been  fully  recited  in  it« 

The  Lord  Justice  Knight  Bruce. 

Whether,  if  any  fraud  or  misrepresentation  upon  the 
part  of  Mr.  Charles  John  Tynte^  in  the  transaction  of 
1849  or  connected  with  it,  had  been  proved,  that  would 
have  been  material  in  the  present  controversy,  I  need 
not  say,  for  there  does  not  appear  to  be  any  such  proof. 
The  instrument  in  question  must  be  taken,  I  think,  ac- 
cording to  its  tenor,  and  appears  to  me  not  to  create  or 
confer  any  lien  or  charge  on  the  life  interest  of  Mr. 
Charles  John  Tynte  in  any  part  of  the  property  pur- 
porting 

{a)  6  H.  L.  Ca.  375.  (b)  2  M.  Sf  K.  552. 
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porting  to  be  affected  by  it.  Certainly,  I  apprehend,  it  1865. 
^ave  no  right  to  appropriate  or  impound  any  rents  that 
might  accrue  during  his  life,  for  the  purpose  of  satisfy- 
ing or  securing  either  the  additional  jointure  or  the  ad- 
ditional portions,  which  could  not  commence  or  be  pay- 
able before  his  death.  There  was  not  any  contract 
expressed  or  implied  for  the  purpose ;  and,  as  I  have 
said,  there  does  not  seem  to  have  been  any  misrepresen- 
tation or  fraud.  The  Vice-Chancellor's  conclusion  ap- 
3)ears  to  me  right. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  This  deed,  which  as  the 
Vice-Chancellor  has  observed  is  a  very  singular  one, 
divides  itself  into  two  parts.  The  first  part  purports  to 
create  a  charge,  and  the  second  part  purports  to  operate 
by  way  of  covenant.  I  will  first  consider  this  second 
part — [His  Lordship  read  the  covenant.] — Mr.  James 
very  ingeniously  in  arguing  the  case  stopped  short  in 
this  covenant,  treating  it  as  a  covenant  to  make  such 
conveyance  as  the  trustees  for  the  time  being  shall  ad- 
vise or  require  to  the  trustees.  But  the  covenant  is  to 
make  such  conveyance  as  the  trustees  for  the  time  being 
shall  advise  or  require  to  the  trustees  to  certain  uses, 
and  those  uses  are  uses  which  cannot  possibly  arise  during 
the  lifetime  of  Colonel  Tynte.  It  is  clear,  therefore,  to 
my  mind,  that,  so  far  as  the  case  of  the  covenant  is  con- 
cerned, it  is  impossible,  by  virtue  of  that  covenant,  to  fix 
any  lien  on  the  life  estate  of  Colonel  Tynte.  The  cove- 
nant cannot  apply  to  any  life  estate  in  him,  inasmuch 
as  such  an  estate  could  not  be  conveyed  to  uses  which 
are  to  arise  only  after  his  death. 

The  case,  therefore,  if  it  be  maintainable  at  all,  must 

be 
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1865.       be  maintained  upon  the  earlier  part  of  the  deed  which 
purports  to  create  a  charge.     Now,  on  that  part  of  the 
deed,  1  think  the  argument  goes  too  far^  in  dividing  and 
separating  the  words  purporting  to    create  the  charge 
from  the  words  which  show  what  is  to  be  charged,  and 
how  the  charge  is  intended  to  take  efiect     I  think  that 
the  whole  must  be  taken  together.     The  deed  purports 
to  charge  the  estates  with  the  payment  to  the  wife  of 
the  additional  jointure,  to  be  paid  and  payable  at  such 
and  the  same  days  and  times  and  in  such  and  the  same 
manner  and  with  such  and  the  same  powers  for  re- 
covery thereof  as  the  rent-charge  of  800/.  was  secured 
and  made  payable  by  the  settlement     There  is  a  similar 
reference  to  the  original  settlement  as  to  the  time  and 
manner  of  raising  the  10,000/»  for  additional  portions. 
Was  it  then  the  intention  of  the  parties  to  this  deed  to 
charge  the  life  interest,  or  was  their  intention  to  charge 
the  corpus  of  the  estate  f    I  think  it  is  perfectly  clear 
that  the  intention  was  to  charge  the  corpus-of  the  estate. 
But  then  it  was  urged  that,  as  Colonel  Tynie  was  only 
tenant  for  life,  and  therefore  could  not  charge  the  corpus 
of  the  estate,  the  Court  will  carry  into  effect  the  charge 
against  his  life  estate.     Bat  if  he  has  purported  bj  the 
deed  to  create  a  charge  which  he  had  no  power  to  create, 
that  does  not  to  my  mind  present  any  reason  for  con- 
struing the  deed  so  as  to  do  what  was  not  intended  to 
be  done.    If  it  be  clear  upon  the  fiice  of  the  deed  that 
the  intention  was  to  charge  the  corpus  only,  without  in 
any  degree  affecting  the  life  estate,  the  mere  fact  that  he 
could  not  charge  the  corpus  does  not,  to  my  mind,  con- 
vey any  right  to  have  done  what  was  not  done  or  con- 
tracted to  be  done  or  contemplated  to  be  done,  namely^ 
to  have  a  charge  enforced  against  the  life  estate.    What 
we  are  asked  to  do  here  is,  not  to  give  effect  to  what 
was  contemplated  by  the  deed,  namely,  a  charge  upon 

the 
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the  estate,  but  to  do  something  of  an  entirely  different        1866. 
nature^  to  impound  the  life  interest  for  the  purpose  of 
creating  a  fund  which  is  to  be  applied  in  payment  of  the 
annuity,  if  the  annuity  should  become  payable,  and  in 
payment  of  the  10,000/.,  if  the  10,000/.  should  become 
payable.     There  is  much  force  in  the  argument  which 
has  been  brought  forward  by  Mr.  Cole  upon  that  ques- 
tion, and  also  in  the  considerations  which  arise  from  the 
rule,  that  portions  for  children  are  never  to  be  considered 
as  payable  during  the  lifetime  of  the  parents,  unless 
there  is  a  clear  manifestation  of  an  intention  to  that 
efiect.     Upon  these  grounds  I  am  satisfied  that,  upon 
the  true  construction  of  this  deed,  the  intention  was  to 
charge  the  corpus,  and  the  corpus  only,  exclusive  of  the 
life  estate,  and  that  the  covenant  does  not  apply  to  the 
life  estate,  and  therefore  that  this  appeal  cannot  be  main- 
tained. 
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LLOYD  V.  LONDON,  CHATHAM  AND  DOVER 
RAILWAY  COMPANY. 

npHIS  was  a  motion  on  the  part  of  the  Defendants, the 
^  London,  Chatham  and  Dover  Railway  Company^ 
to  discharge  an  Order  made  by  the  Vice-Chancellor 
Kimdersley  on  the  9th  of  February^  1865,  granting  an 
injunction  to  restrain  them^  their  servants,  workmen  and 
•gents,  from  continuing  to  erect  the  piers  in  the  Plaintiff's 
bill  mentioned  within  the  limits  of  eighty  feet  from  the 
PldntiflTs  premises  of  a  greater  height  than  eighteen  feet, 
and  the  motion  asked  also  that  the  injunction  might  be 
disscJved. 


In  the  year  1860,  the  company  applied  to  parliament 
for  powers   to   make   a   railway  extending  their  corn- 
tain  oihcr  pro-  munications  with  the  metropolis.    The  line  of  the  pro- 

At  the  tune  of  posed  railway  was  to  pass  through  the  estate  of  the 
the  coDTey* 
aoce  the  rail- 
wa  J  had  been 
carried 
through  the 
purchased 
land  with  two 
lines  of  rails  - 
on  a  riaduct 
thirtv -three 
feet  high,  part 
of  which  was 
within  eighty 
feet  from  the 
protectedpro- 
perty.  Tlie 
company  after- 
wards determined  to  widen  their  railway,  ro  as  to  have  four  lines  of  rails,  and  com- 
menced building  on  the  parchased  land,  for  the  purpose  of  widening  the  viaduct,  pien 
more  than  eighteen  feet  nigh,  and  standing  within  eighty  feet  of  the  protected  property 
and  between  it  and  the  old  viaduct: — HW</,  by  the  Lord  Justice  Turnrr^  affirming  tbe 
decision  of  Vice-Chancellor  Kinderslrv,  the  Lord  Justice  Knight  Bruce  dissenting,  that 
they  ought  to  be  restrained  from  so  doing. 


Plaintiff!  The  Plaintiff  opposed  the  bill  introduced  by 
the  railway  company  in  parliament,  and  thereupon  an 
agreement  dated  the  16th  of  April,  1860,  was  come  to 
between  the  Plaintiff*  and  the  company,  by  which, 
reciting  that  the  company  would,  if  the  bill  became  law, 
take  or  injuriously  affect  so  much  and  such  parts  of  the 
land  of  the  Plaintiff*  as  were  coloured  red  in  the  plan 
annexed  to  the  agreement,  and  that  it  would,  as  it  was 
alleged,  injuriously  affect  so  much  and  such  parts  of  the 

Plaintiffs 
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Plaintiflfs  property  as  were  coloured  blue  and  yellow  in 
the  plan,  it  was  agreed  that  it  should  be  referred  to  cer- 
tain persons  therein  named,  or  their  umpire,  to  ascertain 
and  fix  the  value  to  be  set  upon  the  property  which  was 

VHATHAM 

coloured  red,  and  the  damages  to  be  paid  for  the  injury  and  Dover 
which  would  be  occasioned  to  the  property  which  was  ^^'''  ^' 
coloured  blue*and  yellow. 

The  property  coloured  yellow  on  the  plan  was  an 
oblong  strip  of  land  of  uniform  depth  running  north  and 
south,  and  containing  a  row  of  houses  in  Nelson  Square, 
with  small  yards  at  the  back.  The  property  coloured 
red  lay  to  the  east,  and  adjoined  the  back  of  these  yards 
along  more  than  two-thirds  of  the  length  of  the  property 
coloured  yellow.  The  blue  property  was  a  smaller  piece 
of  land  containing  one  house  in  Nelson  Square,  adjoining 
the  northern  end  of  the  property  coloured  yellow.  This 
piece  of  land  reached  further  back  than  the  yellow  pro- 
perty, and  ran  along  that  part  of  the  back  of  the  yellow 
property  behind  which  the  red  did  not  extend. 

After  the  provisions  for  ascertaining  the  purchase- 
money  and  compensation,  the  agreement  contained  the 
following  clause: — 

**  And  it  is  hereby  further  agreed  and  declared  between 
and  by  the  said  parties  hereto,  that  on  the  site  of  the 
hereditaments,  lands  and  premises  coloured  red  as  afore- 
said no  building  except  the  said  railway  shall  be  erected, 
nor  any  trade  or  occupation  carried  on  which  shall 
become  a  nuisance,  annoyance  or  injury  to  the  said 
if.  ^.  L.  Lloyd,  or  his  assigns,  tenants  or  undertenants, 
and  that  no  building,  roof,  or  part  of  any  building,  except 
as  aforesaid,  shall  be  erected  thereon  within  eighty  feet 
from  the  back  part  of  any  of  the  dwelling-houses  and 
premises  coloured  blue  and  yellow  in  the  said  plan  of  a 
greater  height  from  the  ground  than  eighteen  feet,  and 
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that  no  chhnney  shall  be  built  of  a  less  height  than  100  fee 

from  the  surface  of  the  ground  nor  within  eighty 

from  the  back  part  of  any  of  the  said  dwelling-boui 

and  premises^  and  that  no  window,  skylight  or  openin.  ^^^^ 

shall  be  made  in  any  wall  or  roof  looking  towards  iVeZso^ci^m 

Square  within  eighty  feet  from  the  said  back  part  of  anr^^y 

of  the  said  dwelling-houses  and  premises  coloured  Mi    ■  yt 

and  yellow,  and  that  the  referees  or  umpire  by  who^ m 

the  compensation  to  be  made  to  the  said  H.  E.  i.  Uo^^^d 
shall  be  fixed  shall  direct  what  (if  anything)  shall  be 

further  done  by  the  company  to  protect  the  s^^BBid 
H,  E,  Z.  Lloyd,  his  heirs  and  assigns,  from  pres^^aent 
and  future  loss,  damage  and  injury  to  his  and  th  ^^eir 
remaining  property  beyond  the  loss,  damage  and  inji — jHiry 
to  be  the  subject-matter  of  such  compensation.  AnJ^5  it 
is  hereby  further  agreed  and  declared  between  and  by 

the  said  parties  hereto,  that  the  said  company  shall  m^mioi 
take  any  part  of  the  said  lands  and  hereditamc —  nts 
coloured  blue,  and  that  the  centre  line  of  the  raili^^ay 
laid  down  in  the  plans  deposited  with  the  clerk  of  'the 
peace  shall  not  be  deviated  from  in  passing  through:^  or 
over  the  property  of  the  said  H.  E.  L.  Lloydr 

This  agreement  having  been  entered  into  between  the 
Plaintiff  and  the  company,  the  company  obtained  tK-Jeir 
act  of  parliament.  By  the  act  they  had  powers  to  C-^tc 
land  sufficient  for  laying  down  four  lines  of  raih^'^J* 
The  land  coloured  red  in  the  agreement  entered  iiJ^o 
between  the  company  and  the  Plaintiff  was  sufficient:  for 
the  purpose  of  laying  down  these  four  lines  of  xk\w^)\ 
and  under  the  powers  given  to  them  by  the  act  the  com- 
pany purchased  from  some  other  persons  sufScient  lancl 
for  the  purpose  of  laying  down  along  their  whole  line 
four  lines.  The  company  thereupon  proceeded  to  mate 
the  railway.  They  laid  it  down  in  parts  at  some  small 
distance  to  the  north  of  the  Plaintiff's  property  in  four 
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iinesy  but  through  the  Plaintiff's  estate,  and  for  some 
short  distance  north  and  for  some  considerable  distance 
south  of  the  Plaintiff's  estate,  they  laid  it  down  upon  two 
lines  only,  and  it  appeared  upon  the  evidence  that  in 
the  proceedings  which  were  had  before  parliament  for 
the  purpose  of  the  company  obtaining  the  act  the  esti- 
mates were  had  for  two  lines  only  along  a  great  part 
of  the  line,  including  that  part  of  it  which  extended 
through  the  Plaintiff's  estate.  In  January^  1863,  there 
was  a  further  agreement  between  the  Plaintiff  and  the 
company,  which  modified  the  former  agreement  by  fixing 
the  sums  to  be  paid  for  purchase-money  and  compen- 
sation at  8,916/.  and  484/.  respectively,  instead  of  their 
being  ascertained  by  arbitration,  but  expressly  left  the 
other  clauses  of  that  agreement  in  force. 
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About  the  end  of  Marchy  1863,  the  solicitors  of  the 
company  sent  to  the  Plaintiff's  solicitor  the  draft  of  a 
conveyance  of  the  pieces  of  land  coloured  red  referred  to 
in  the  agreement  of  1860,  along  with  some  other  pro- 
perty not  mentioned  in  that  agreement.  In  this  draft  it 
was  recited,  that  "  the  company,  having  occasion  to  take 
and  use  the  several  pieces  of  ground  and  hereditaments 
hereinafter  described  and  intended  to  be  hereby  assured 
for  the  purpose  of  their  undertaking  (Metropolitan  Ex- 
tension), have  under  the  powers  of  their  special  acts  of 
parliament  and  the  acts  incorporated  therewith,  or  some 
of  them,  contracted  with  the  said  H.  E.  L.  Lloyd  for 
the  absolute  purchase  thereof  free  from  all  incumbrances, 
and  the  said  H,  E.  L,  Lloyd  has  agreed  to  accept  and 
the  company  has  agreed  to  pay  the  sum  of  10,711/.  in 
full  satisfaction  and  discharge  as  well  of  the  purchase- 
moneys  of  the  pieces  of  ground  and  hereditaments  as  of 
all  claims,  right  or  title  of  the  Plaintiff  under  any  cir- 
cumstances, or  in  any  event,  to  resume  or  assert  any 
estate,  claim  or  interest  whatsoever  in,  to  or  in  respect  of 
Q  Q  S  the 
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the  same  piece  of  ground  and  hereditaments,  or  any  of 
them."  When  the  draft  conveyance  reached  the  Plain- 
tifTs  solicitor  he  made  a  material  alteration  in  it  bj 
striking  out  so  much  of  the  above  recital  as  follows  the 
words  "  free  from  all  incumbrances,**  and  substituting  for 
them  the  words,  "  but  subject  to  the  interest  of  Louisa 
Margaret  Watkins  as  lessee  of  part  thereof,  and  to  the 
covenant  of  the  company  hereinafter  contained  with 
respect  to  the  use  by  them  of  the  said  hereditaments," 
and  by  inserting  at  tlie  close  of  the  drail  this  covenant 
on  the  part  of  the  company  with  the  PlaintiflF— 

"And  the  said  company  do  hereby  for  themselves, 
their  successors  and  assigns^  covenant  with  the  said 
JET.  E,  L,  Lloyd^  his  heirs  and  assigns,  that  they  the  said 
company,  their  successors  or  assigns,  will  not  at  any 
time  hereafter  erect  or  permit  to  be  erected  on  the  here- 
ditaments and  premises  hereinbefore  expressed  to  be 
hereby  granted,  or  any  part  thereof,  within  eighty  feet 
from  the  back  part  of  the  premises  and  hereditaments 
situate  on  the  west  and  north  sides  of  the  said  premises, 
and  now  the  property  of  the  said  H.  E,  L.  Lloyd^  any 
building  or  erection  whatsoever  of  a  greater  height  than 
eighteen  feet  from  the  surface  of  the  ground,  or  erect  or 
permit  to  be  erected  upon  any  part  of  the  said  premises 
whatsoever  any  chimney  of  a  less  height  than  100  feet 
from  the  surface  of  the  ground,  or  carry  on  or  permit  to 
be  carried  on  on  the  said  premises  or  any  part  thereof 
any  trade  or  business  whatsoever  which  shall  be  or 
become  a  nuisance,  annoyance  or  injury  to  the  said 
H.  E.  L.  Lloyd,  his  heirs  or  assigns,  or  his  or  their 
tenants,  or  make  or  permit  to  be  made  in  any  building 
on  the  said  premises  erected  or  to  be  erected  within 
eighty  feet  from  the  back  of  the  messuages  and  here- 
ditaments on  the  west  side  of  the  said  premises  any 
window,  skylight  or  other  opening  whatever  looking  on 

or 
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or  towards  such  last-mentioned  messuages  and  heredi-        1865. 
laments."  v^v^/ 

Lloyd 
r. 
Ultimately,  the  draft  having  been  altered  in  this  way,       London, 

the  conveyance  was  prepared  and  settled  in  conformity  ^^^  Dover 
with  the  draft  as  altered  on  behalf  of  the  Plaintiff  and  R^'^-  ^®- 
containing  the  above  covenant,  and  was  executed  on  the 
29th  oiJune^  1863.  It  will  be  observed,  that  the  agree- 
ment was,  that  there  should  be  no  erection  except  the 
railway,  but  that  in  the  covenant  contained  in  the  deed 
there  was  no  such  exception  of  the  railway.  The  rail- 
way, in  fact,  was  at  that  time,  if  not  completed,  at  all 
events  very  nearly  completed  for  two  lines,  and  it  passed 
through  this  property  upon  a  viaduct  admitting  only  of 
two  lines  of  railway,  which  were  actually  made.  Some 
part  of  this  viaduct  stood  within  eighty  feet  of  the  back 
of  the  Plaintiff's  property. 

Shortly  before  this  bill  was  filed  the  company  became 
desirous  of  laying  down,  through  the  property  which  they 
had  thus  purchased  from  the  Plaintiff,  the  four  lines  of 
railway.  The  land  purchased  from  the  Plaintiff  under 
the  agreement  of  1800  was,  as  above  stated,  wide  enough 
for  four  lines,  and  they  had  purchased  from  other  parties 
a  sufficient  extent  of  land  to  enable  them  to  lay  down  the 
four  lines  of  railway  in  the  other  parts  of  their  line  where 
they  had  not  yet  been  laid  down,  and  they  began  to  take 
proceedings  for  that  purpose;  and,  in  order  to  do  so, 
they  began  to  erect  on  the  land  which  had  been  sold 
and  conveyed  to  them  by  the  Plaintiff  as  mentioned 
above,  works  for  the  purpose  of  widening  the  viaduct, 
which  was  necessary  in  order  to  lay  down  the  four  lines 
of  railway.  The  commencement  of  the  works  was  build- 
ing piilars  above  the  height  of  eighteen  feet  (the  height 
of  the  railway  being  about  thirty-three  feet)  on  the 
western  side  of  the  railway,  and  within  eighty  feet  from 

the 
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1865.       the  Plaintiff's  property  in  Nelson  Square.    Upon  these 
proceedings  being  taken  by  the  company  this  bill  was 
r.  filed  for  an  injunction,  and  Vice-Chancellor  Kindenley 

CuATUAM      F*"^^  ^^  injunction  in  the  terms  stated  above. 
AND  Dover 
Rail.  Co.         ^f^^  jj^i^  ^^ J  ^f  j,  Kehewich  for  the  Appellants. 

We  say,  that  widening  our  line  is  not  erecting  a 
building  within  the  meaning  of  the  covenant,  and  that 
there  is  therefore  no  breach  at  all.  The  context  quali- 
fies the  meaning  of  the  word  ''  building."  The  agreement 
of  1860  says,  "building  except  the  railway,"  but  the 
conveyance  omits  those  words  of  exception,  evidently 
because  it  was  not  intended  to  treat  the  railway  as  a 
building.  If,  however,  the  covenant  is  to  be  construed 
as  the  Plaintiff  contends,  the  case  is  one  of  mistake. 
Moreover,  the  Plaintiff  must  be  taken  to  have  waived 
it  by  his  acquiescence  in  the  construction  of  the  railwaj. 
The  effect  of  this  injunction,  if  maintained,  will  be  to 
prevent  the  completion  of  the  wider  line  altogether,  for 
the  company  are  not  allowed  by  their  act  to  make  any 
deviation  from  the  central  line  of  the  railway,  and  unless 
they  can  widen  on  this  side  they  cannot  widen  at  all. 
The  act  recites  the  great  public  importance  of  the  under- 
taking, and  it  is  against  public  policy  that  it  should  be 
stopped  when  damages  would  be  an  ample  compen- 
sation. The  case  is  peculiarly  one  in  which  the  Plaintiff 
ought  to  be  left  to  his  remedy  at  law,  the  amount  of 
damage  not  being  serious. 

Mr.  Glasse  and  Mr.  Eddis  for  the  Plaintiff 
The  meaning  of  the  covenant  is,  we  contend,  clear, 
and  the  breach  of  it  manifest.  The  words  "  except  the 
railway,"  which  occur  in  the  agreement,  were  omitted 
from  the  conveyance,  because  in  the  interval  the  railway 
had  been  built  up  and  there  was  no  occasion  to  except 
a  building  which  was  already  existing  from  a  covenant 

not 
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not  to  erect  buildings.  It  is  not  as  if  the  covenant  had 
been  not  to  keep  any  buildings  there,  then  the  exceptions 
would  have  been  necessary.  As  to  the  damage  being 
triflingy  that  is  not  so ;  but,  if  it  were,  the  Court  would 
not  look  into  that  in  a  case  depending  on  contract  as  it 
would  in  a  case  of  mere  trespass;  Tipping  v.  Eckers- 
ley  (a) ;  Dickinson  v.  Grand  Junction  Railway  Com- 
pany (ft) ;  Rochdale  Canal  Company  v.  King  (c).  In 
the  case  of  a  negative  covenant  the  Court  will  enforce  it, 
though  the  damage  may  not  be  very  serious. 
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Mr.  Kekewich  in  reply. 


Judgment  reserved. 


The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case  in  nearly  the  same  terms  as  above,  proceeded 
as  follows : — 

The  first  question  we  have  here  to  consider  is, 
whether  what  is  proposed  to  be  done  by  the  company 
is  or  is  not  a  breach  of  the  covenant  contained  in 
the  deed.  The  Defendants  (the  company)  contend  that 
it  is  not,  and  that  the  railway  is  not  a  building  within 
the  meaning  of  the  covenant.  I  think  it  is  quite  impos- 
sible, prirn^  facie  at  least,  to  say  that  a  viaduct  is  not 
a  building,  and  the  covenant  extends  to  any  building; 
therefore,  independently  of  any  context  in  the  deed  con- 
trolling the  effect  of  the  word  "  building,'*  it  would 
be  clear  that  there  is  a  breach  of  the  covenant.  It  is 
said,  however,  that  the  context  of  this  deed  controls  the 
meaning  of  the  word  "building*'  as  contained  in  the 
covenant,  and  it  becomes  necessary  therefore  to  look  at 

the 

(«)  2K.SfJ,  264.  (c)  2  Sim.  {N.  S.)  78. 

lb)  15  Beav.  260,  270. 
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the  whole  of  the  covenant  to  see  whether  that  argument  -^i 
is  well  founded,  and  whether  we  can  say  that  upon  the  ^^.e 
true  construction  of  this  covenant  a  viaduct  is  not  a  «a^    a 

building  within  its  meaning.      The  Defendants  cove ^ag. 

nanted  with  the  Plaintiff,  first,  that  they  would  not  at  SLny^^^^j 
time  thereafter  erect  or  permit  to  be  erected  on  the  here —  ^^-e- 
ditaments  and  premises  thereinbefore  expressed  to  b^^^iff'be 
thereby  granted  or  any  part  thereof,  within  eighty  feer  ^^^aeet 
from  the  back  part  of  the  premises  and  hereditaments:^  c-xnts 
situate  on  the  west  and  north  sides  of  the  said  premises^ -^aes, 
and  then  the  property  of  the  Plaintiff,  any  building  ocz»  ^or 
erection*  whatsoever  of  a  greater  height  than  eighteen ^-^Men 
feet  from  the  surface  of  the  ground  ;  and  secondlji^  -T  JEdly, 
that  they  would  not  erect  or  permit  to  be  erected  upo<^<:gg)OQ 
any  part  of  the  said  premises  whatsoever  any  chimney  s-vney 
of  a  less  height  than  100  feet  from  the  surface  of  th-f  ^  the 
ground. 


I  will  deal,  first,  with  the  covenant  as  to  the  chimne 
It  is  true  that  the  covenant  not  to  build  above  eightei 
feet  from  the  surface  of  the  ground  would  in  itself  preve 
an  erection  of  a  chimney,  but  it  would  prevent  it  oi 
within  eighty  feet.     Now  the  covenant  as  to  the  chimn 
extends  not  merely  to  the  eighty  feet,  but  to  any  part 
the  premises,  *'  or  erect  or  permit  to  be  erected  upon  m 
part  of  the  said  premises  whatsoever  any  chimney  ol 
less  height  than  eighty  feet."     This  part  of  the  coven 
therefore,  is  not  in  any  way  inconsistent  with  a  rail 
being  a  building  within  the  meaning  of  the  covenant 


m^ey, 
^een 
-"em 
^nly 
ley 
of 

»»y 

•fa 
nt, 
ay 


ive- 
uld 
•a/cf 


The  second  branch  of  the  second  part  of  the  co- 
nant  on  the  part  of  the  Defendants,  is,  that  they  wo' 
not  carry  on  or  permit  to  be  carried  on  on  the 
premises,   or   any  part  thereof,  any  trade  or  busin^^^^*^ 
wliatsoevcr    which    should   be   or   become   a   nuisai:^  -^^'^^ 
annoyance  or  injury  to  the  riainliif,  his  heirs  or  assi*^^''^ 

or 
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or  his  or  their  tenants.  This  has  nothing  to  do  with 
building,  and  may  be  led  out  of  the  case^  it  is  merely  a 
covenant  not  to  cause  a  nuisance. 

The  third  part  is  this :  that  they  will  not  ''  make  or 
permit  to  be  made  in  any  building  on  the  said  premises 
erected  or  to  be  erected  within  eighty  feet  from  the  back 
of  the  said  messuages  and  hereditaments  on  the  west  side 
of  the  said  premises  any  window,  skylight  or  other  opening 
whatsoever  looking  on  or  towards  such  last-mentioned 
messuages  and  hereditaments."  This  is  a  covenant  which 
would  extend  to  buildings  of  a  less  height  than  eighteen 
feet,  and  I  therefore  do  not  think  that  it  is  in  any  way 
inconsistent  with  the  covenant  not  to  erect  any  building 
whatsoever  of  a  greater  height  than  eighteen  feet.  Every 
part  of  the  covenant,  therefore,  seems  to  me  to  be  con- 
sistent with  the  Plaintiff's  case,  and  with  the  view  that 
the  company  were  to  be  prohibited  from  erecting  the 
viaduct  in  question.  Any  doubt  there  might  possibly  be 
on  this  part  of  the  case  seems  to  me  to  be  removed 
entirely  by  the  facts.  It  is  clear  throughout  the  case 
that  the  railway  has  been  treated  as  a  building.  The 
terms  of  the  agreement  are,  that  they  will  not  erect  any 
building  except  the  railway,  and  which  imports  that  the 
railway  is  in  itself  a  building.  It  is  clear,  therefore, 
beyond  all  doubt,  in  my  view  of  the  case,  that  a  breach 
of  covenant  is  proposed  and  confessed  to  be  proposed  on 
the  part  of  the  company. 


1865. 
Lloyd 
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It  is  said,  however,  that  this  Court  ought  not  to  in- 
terfere to  restrain  this  breach  of  covenant  on  several 
grounds. 


First.  It  is  said  that  there  has  been  a  mistake  on  the 
part  of  both  parties,  and  that  it  was  never  intended  by 

this 
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this  covenant  to  prevent  the  widening  of  the  railway  or 
the  building  of  the  railway  so  as  to  widen  it  for  the  pur- 
poses required  by  the  company.  Looking  to  the  facts, 
and  looking  to  the  case  as  it  stood  on  the  agreement  and 
as  it  stands  on  the  deed,  it  is  exceedingly  difficult,  in  my 
dpinion,  to  suppose  that  there  could  by  possibility  have 
been  any  mistake.  In  the  agreement  we  find  an  express 
provision  not  to  erect  any  building  except  the  railway, 
and  in  the  deed  we  find  an  omission  of  these  words, 
"except  the  railway."  It  is  not,  however,  I  think,  neces- 
sary to  enter  into  the  question  whether  there  was  or  not 
a  mistake  here.  If  there  be  a  mistake,  it  is  upon  the 
company  to  proceed  to  rectify  it,  and  they  have  not  done 
so ;  and  we  must  act  on  the  deed  as  it  stands  while  it 
stands  and  is  in  force. 


Another  ground  of  objection  taken  is,  that  the  Plain- 
tiff has  waived  this  covenant  because  it  is  said  that  some 
part  of  the  viaduct  already  made  for  the  two  lines  is 
erected  above  the  height  of  eighteen  feet  and  within  the 
distance  of  eighty  feet  of  the  premises  to  be  protected  by 
the  company.  I  certainly  am  not  prepared  to  go  the 
length  of  saying  that,  because  the  Plaintiff  may  have 
permitted  one  infringement  of  the  covenant,  he  is  bound 
to  permit  every  infringement  which  may  be  adopted  by 
the  company. 


Another  ground  of  argument  on  the  part  of  the  com- 
pany against  the  interference  of  this  Court,  was,  that 
according  to  the  provisions  of  the  act  of  parliament  the 
centre  line  of  the  railway  is  not  to  be  deviated  firom,  and 
that  if  the  company  are  prevented  from  completing  the 
railway  as  proposed,  that  is  to  say,  making  the  four  lines, 
that  stipulation  in  the  act  cannot  be  complied  with.  The 
answer,   I  think,  to  that  argument  is,  that  this  is  the 
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companjr's  own  act.  If  they  have  so  made  their  existing 
works  as  that  the  stipulations  contained  in  the  act  cannot 
be  comi^ied  with,  the  consequences  must  be  on  themi 
and  not  on  the  Plaintiff. 

A  further  argument  in  support  of  the  company's  view 
of  the  case  was,  that  this  is  a  matter  of  great  public 
importance,  and  they  rely  very  much  upon  the  recital  in 
the  act,  which  would  certainly  go  to  show  that  there  were 
great  public  interests  involved  in  and  attached  to  this 
question.  If  this  covenant  be  at  law  a  valid  covenant, 
and  I  have  heard  no  argument  to  the  contrary,  nor  do  I 
see  any  reason  for  saying  it  is  not  a  valid  covenant,  then 
I  cannot  see  any  ground  upon  which  the  Court  can  say 
that  a  covenant  which  is  valid  at  law  shall  not  be  capable 
of  being  enforced  in  equity.  If  the  other  circumstances 
of  the  case  be  such  that  this  Court  would  enforce  the 
covenant  independently  of  the  particular  public  import- 
ance or  public  policy  which  attaches  to  the  question,  and 
a  Court  of  law  would  hold  the  covenant  to  be  valid,  this 
Court  ought  not  to  be  prevented  by  considerations  of 
public  policy  from  proceeding  to  enforce  it. 

The  last  and  most  serious  argument  pressed  on  the 
part  of  the  company  was  this : — That  this  is  a  case  in 
which  the  Plaintiff  should  be  left  to  his  remedy  at  law 
by  damages.  Now  I  have  given  a  great  deal  of  con- 
sideration to  that  part  of  the  case,  and  my  opinion  is, 
that  it  is  not  a  case  in  which  this  Court  ought  to  re- 
pudiate its  jurisdiction  to  enforce  specific  performance  of 
the  covenant.  This  covenant  is  part  of  the  contract 
between  the  Plaintiff  and  the  company.  The  Plaintiff 
has  sold  the  land  at  a  price  subject  to  the  covenant,  and 
I  do  not  think  that  this  Court  ought  to  say  or  can  say 
that  the  Plaintiff  would  not  have  demanded  or  received 

a  larger 
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1865.  a  larger  price  if  this  covenant  had  not  been  inserted  in 
the  conveyance.  The  Plaintiff  may  well  say,  "  but  for 
this  covenant  I  should  have  demanded  a  larger  sum.'' 

LONDOK, 

Chatham 

^Ra.P^p"  Whether  there  may  be  cases  in  v^hich  it  is  so  clear 
that  the  damage  to  arise  from  breach  of  a  covenant 
would  be  inappreciable,  that  this  Court  would,  on 
that  ground  alone,  refuse  its  interference,  I  am  not  pre^ 
pared  to  stiy.  Possibly  there  may  be  such  cases,  but, 
in  my  opinion,  such  cases,  if  such  there  be,  must  be  free 
from  doubt.  It  must  be  clear  that  there  is  no  appreciable, 
or,  at  all  events,  no  substantial  damage,  before  this  Court 
would,  merely  on  the  ground  of  the  smallness  of  the 
damage,  withhold  its  hand  from  enforcing  the  execution 
of  the  covenant  The  evidence  before  us  certainly  does 
not  satisfy  me  that  this  is  such  a  case. 

There  is,  I  think,  another  ground  for  not  leaving  the 
Plaintiff  to  his  remedy  at  law  on  the  covenant,  namely, 
that  the  extent  of  the  damage  may  not  at  present  be 
capable  of  ascertainment.  On  the  whole  case  therefore 
I  agree  with  the  Vice-Chancellor  in  the  order  he  has 
made,  and  I  am  of  opinion  that  this  appeal  should  be 
dismissed.  If  the  case  be,  and  I  am  far  from  saying  it 
is  not,  of  great  public  importance,  it  is,  in  my  opinion, 
for  parliament,  and  not  for  us,  to  interfere.  The  legis- 
lature has  the  means,  which  we  have  not,  of  making  such 
provisions  as  will  meet  the  justice  of  the  case. 


The  Lord  Justice  Knight  Bruce. 

Without  giving  an  opinion  upon  the  construction  of 
the  covenant  in  question,  with  regard  to  the  meaning  of 
the  word  "erection"  or  the  word  "building" as  extending 

or 
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or  not  extending  to  the  railway  itself,  I  assume  that  point        1865. 
in  the  PlaintiflPs  favour ;  but  so  treating  it,  I  apprehend        j 
that  the  covenant  roust  be  looked  upon  as  one  of  such  v. 

strange  imprudence,  and  that  the  injunction  which  has  Chatham 
been  sought  and  obtained  in  the  case  must  necessarily  and  Doter 
cause  directly  such  a  great  amount  of  evil  and  loss  to 
the  Defendants  as  to  their  private  interests,  and  such 
a  very  serious  amount  of  inconvenience  and  mischief  to 
the  public,  that  the  injunction  ought  not  to  stand,  at  least 
if  the  damage  to  the  Plaintiff,  by  means  of  the  Defendants' 
intended  works,  is  susceptible  of  pecuniary  compensation, 
as  I  think  that  it  is ;  and  I  am  of  opinion  accordingly  that 
the  matter  should  be  left  to  law,  and  that  the  injunction 
should  be  dissolved  without  prejudice  to  any  action  that 
the  Plaintiff  may  bring,  os  that  he  may  be  at  liberty 
to  sue  the  Defendants  at  law  as  he  may  be  advised. 
But  my  learned  Brother  concurring  with  the  learned 
Vice-Chancellor  in  a  different  view,  that  view  must  pre- 
vail here. 
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GREENFIELD  v.  EDWARDS. 

Before  The    rpHIS  was  an  appeal  by  the  Defendant  F.  Edwards 

r  j^      ^^^^  ^  decree  of  Vice-Chancellor  Stuart  granting 

a   perpetual   injunction  against  his  suing  the  Plaintiff 

^'J?  '"^®**^<^  on  the  covenant  for  payment  contained  in  a  mortgage 

being  pressed     deed, 
for  payment 
or  further 
security,  pro- 
posed to  give 
liiin  a  second 
mortgage  on 
the  O.  esUte. 
This  estate 
had  been 
bought  in  the 
name  of  the 
Plaintiff,  who 
was  however 
only  a  trustee 
for  W,  a  fact 
which  did  not 
appear  on  the 
deeds.     The 
proposal  being 
acceded  to, 


The  first  six  paragraphs  of  the  bill,  which  were  read 
in  extenso  by  the  Lord  Justice  Knight  Bruce  in  giving 
judgment,  were  as  follows : — 

*'  1.  In  and  for  some  years  prior  to  the  year  1855, 
(he  above-named  John  Charles  IVilliams  (who  is  a  soli- 
citor of  this  Honorable  Court)  was  and  had  been  a 
member  of  a  firm  of  solicitors  carrying  on  their  busi- 
ness at  No.  3,  Lancaster  Place^  Strand,  in  the  said 
county  of  Middlesex^  and  at  King's  Lynn,  in  the 
county  of  Norfolk,  under  a  partnership  name  or  style 
of  "  Goodwin  ^  Co'*  The  members  of  the  said  firm 
W,  sent  to  E/«  were  Charles  Goodwin  (now  deceased),  Frederick  Robert 
Partridge,  Henry  Edwards  and  the  said  Defendant  John 
Charles  Williams,  The  said  Defendant  John  Charles 
Williams  resided  at  or  in  the  neighbourhood  of  London, 
and  managed  and  transacted  the  business  of  the  said 

firm 


draft  of  a 
mortgage  deed, 
which  was  in 
the  common 
form  of  a 
mortgage 
from  the  Plain- 


tiff to  JS.for 

money  advanced  at  the  time.  This  draft  being  approved  by  £.'«  solicitors,  the  deed 
was  engrossed,  and  was  executed  by  the  Plaintiff  and  handed  to  W.,  who  delivered  it 
to  £.,  no  communication  taking  place  between  E.  or  his  solicitors  and  the  Plaintiff. 
The  security  of  the  estate  having  proved  deficient,  E.  sued  the  Plaintiff  on  the  covenant 
in  the  deed,  and  the  Plaintiff  thereupon  filed  a  bill  to  be  relieved,  on  the  ground  that 
he  had  been  defrauded  by  W  into  executing  a  deed  containing  a  covenant  to  pay 

Heldt  that  £.  was  not  bound  to  inquire  whether  the  Plaintiff,  who  was  not  the  real 
borrower,  had  agreed  to  enter  into  a  covenant  for  payment,  and  that  the  frame  of  the 
deed  did  not  affect  E,  with  notice  of  any  fraud  that  might  have  been  practised  by  IF. 
m  mducing  the  Plaintiff  to  execute  such  a  deed. 
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firm  at  its  said  London  offices ;  the  other  three  members  1865. 

of  the  said  firm  resided  at  or  in  the  neighbourhood  of  ^■^^'^'^ 
King's  Lynn  aforesaid^  and  managed  and  transacted  the  v. 

business  of  the  said  firm  at  its  said  country  offices.  Edwardb. 

"  2.  The  said  firm  of  Ooodwin  ^  Co.  was  one  of 
large  business  and  of  the  highest  respectability.  The 
said  Defendant  John  C/uis.  Williams  was  considered  by 
the  Plaintiff^  and  as  he  believes  by  all  other  persons  to 
whom  he  was  known^  to  be  a  man  of  the  strictest  honor 
and  integrity ;  the  said  Defendant  John  Chas.  Williams 
is  a  connection  of  the  Plaintiff's,  having  married  a  cousin, 
and  is  considerably  his  senior,  and  the  Plaintiff  reposed 
implicit  confidence  in  him. 

"  3.  In  or  about  the  year  1855  the  said  Defendant 
John  Chas.  Williams  informed  the  Plaintiff  that  a  client 
of  his  named  Henry  Ernest  had  contracted  for  the  pur- 
chase, from  a  person  named  Edgar,  of  a  considerable 
estate  in  the  counties  of  Glamorgan  and  Carmarthen, 
in  South  Wales,  and  containing  or  supposed  to  contain 
minerals  of  great  value,  hereinafter  called  "  The  Welch 
Estates,"  and  of  which  estate  the  hereditaments  herein- 
after particularly  mentioned  and  referred  to  as  the  "  Glyn 
Abbey  Estate"  formed  part,  and  that  for  some  reason  it 
was  considered  desirable  that  the  said  estates  should  not 
be  conveyed  to  the  said  Henry  Ernest  himself,  but  to 
some  other  person  as  a  trustee  for  him,  and  he  requested 
the  Plaintiff  to  become  and  to  allow  his  name  to  be 
used  as  such  trustee.  The  said  Defendant  John  Chas. 
Williams  assured  the  Plaintiff  that  if  he  became  such 
trustee,  he  would  not  incur  the  slightest  responsibility 
or  liability,and  the  Plaintiff,  confiding  in  those  assurances 
consented  to  allow  his  name  to  be  so  used,  and  the 
conveyance  next  hereinafter  mentioned  was  accordingly 
executed. 

"4.  By 
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1865.  "4.  By  an  indenture  bearing  dale  the  gist  day  of 

^"^^^^"^^^      August,  1855,  and  expressed  to  be  made  between  Lucy 
i.  Edgar,  spinster,  and  Joseph  Haythorne  Edgar,  genlle- 

Edwards.  jjjjjp^  of  the  one  part,  and  tlie  Plaintiff  of  the  other  part, 
in  consideration  of  the  sum  of  7,000/.  due  and  owing 
to  one  John  Anthony  Partridge  under  an  indenture  of 
mortgage  dated  the  11th  day  of  July,  1853,  therein 
r.ecited,  and  of  the  sum  of  3,000/.  due  and  owing  to 
lieata  Blandford  Burgess  and  Laura  Burgess  under  an 
indenture  of  mortgage  dated  the  12th  day  of  July,  1853. 
therein  also  recited,  and  of  the  covenant  of  the  Plaintiff 
for  the  payment  thereof  and  of  the  interest  thenceforth 
to  become  due  for  the  same  sums  respectively  therein- 
after contained,  and  in  consideration  of  the  sum  of  300/. 
to  the  said  Lucy  Edgar  therein  stated  to  have  been  paid 
by  the  Plaintiff,  the  receipt  of  which  was  thereby  acknow- 
ledged, the  said  Lucy  Edgar  and  Joseph  Haythorne 
Edgar  granted  and  confirmed  unto  the  Plaintiff,  his 
heirs  and  assigns,  all  and  singular  the  capital  and  other 
messuages,  farms,  mills,  cottages,  lands,  tenements  and 
other  hereditaments  situate  in  the  parish  of  Llangan* 
diern,  in  the  county  of  Carmarthen,  particularized  in 
the  schedule  thereunto  annexed  and  further  described 
in  the  map  or  plan  delineated  in  the  fourth  skin  there- 
unto also  annexed,  to  hold  the  said  hereditaments  and 
premises  unto  and  to  the  use  of  the  Plaintiff,  his  heirs 
and  assigns  for  ever,  subject  to  any  agreement  for  a  lease 
under  which  the  same  or  any  part  or  parts  thereof  were 
or  was  held  by  the  tenants  or  occupiers  thereof,  and  sub- 
ject to  the  said  mortgage  securities  to  the  said  John 
Anthony  Partridge  and  the  said  Beata  Blandford 
Burgess  and  Laura  Burgess  respectively,  and  to  the 
principal  sums  of  7,000/.  and  3,000/.  thereby  respectively 
secured,  and  to  the  interest  thenceforth  to  become  due 
on  the  same  sums  respectively.  And,  in  consideration 
of  the  premises,  the  Plaintiff  is  thereby  stated,  for  him- 
self, 


Greenfield 

V. 
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self,  his  heirs,  executors  and  administrators,  to  covenant  1865. 
with  the  said  Luq/  Edgar  and  Joseph  Haythome  Edgar, 
and  each  of  them,  their  and  each  of  their  heirs,  exe- 
cutors and  administrators,  to  bear  and  pay  the  said  prin-  Edwards 
cipal  sums  of  7,000/.  and  3,000/.  so  due  and  owing  to 
the  said  John  Anthony  Partridge  and  Beata  Blandford 
Burgess  and  Laura  Burgess  respectively  as  aforesaid^ 
and  the  interest  thenceforth  to  become  due  for  the  same 
sums  respectively ;  and  from  and  against  the  same  prin- 
cipal monies  or  either  of  them,  and  the  interest  thereon 
respectively,  and  all  actions,  suits,  proceedings,  costs, 
charges,  damages  and  expenses  (if  any)  to  be  brought, 
commenced,  taken,  had,  incurred  or  sustained  for  or  on 
account  or  by  reason  or  in  consequence  of  the  non- 
payment thereof  or  of  any  part  thereof,  or  in  anywise 
relating  thereto  or  to  any  part  thereof,  to  save,  defend 
and  keep  harmless  and  indemnified  the  said  Lucy  Edgar 
and  Joseph  Haythorne  Edgar,  and  each  of  them,  and 
the  heirs,  executors  and  administrators  of  one  Joseph 
Edgar  deceased,  and  his  and  their  estates  and  effects 
whatsoever  and  wheresoever. 

•*  6.  The  Plaintiff  did  not  pay  the  sum  of  300/.  ex- 
pressed by  the  said  indenture  to  be  the  consideration 
paid  by  him  for  the  conveyance  thereby  made  or  any 
part  thereof,  or  any  other  sum,  nor  was  he  aware  of  the 
mortgages  for  7,000/.  and  3,000/.  therein  recited  or 
either  of  them,  or  of  the  covenants  respecting  them  on 
his  part  contained  in  the  said  indenture.  The  indenture 
itself  was  in  fact,  as  the  Plaintiff  believes,  executed  a 
considerable  time  after  its  date,  but  when  precisely  the 
Plaintiff  does  not  remember. 

"  6.  The  Plaintiff  after  the  execution  of  the  said  last- 
mentioned  indenture,  at  the  request  of  the  said  John 
Charles  Williams,  and  upon  his  representation  that  they 
were  merely  formal  acts,  not  imposing  upon  the  Plaintiff 

Vol.  II— 4.  R  R  D.j.s.    any 
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186&       any  retponsibililj  or  liability,  from  time  to  time  executed 

^  "'^'^''^^      Tarioos  deeds  and  documents  relating  to  the  said  estatei 
Geecsfulo  .        -.       ,  .  •     , 

«.  or  parts  tbereof,  and  amongst  others,  as  he  has  now  dis- 

£owAaM«     coTered,  an  indenture  of  mortgage  to  the  abofe-named 

Defendant  Frederick  Edwardg^  dated  the  1st  day  of 

December,  1856,  to  secure  3,400/.  upon  parts  of  the  said 

'    estates  as  hereinafter  mentioned*     The  Plaintiff,  howefer, 

was  not  aware  at  the  time  he  executed  such  deed  tbt 

he  was  executing  a  mortgage  of  any  part  of  the  said 

estates/ 

The  37th  paragraph  was  as  follows : — 

The  Plaintiff  believes  that  the  Defendant  Frmkrid 
Edwards  is  a  gentleman  of  great  respectability,  and  be 
does  not  desire  to  impute  actual  fraud,  in  the  obtaining 
the  said  mortgage  from  the  Plaintiff,  to  him  or  to  bit 
said  solicitors  or  either  of  them ;  but  the  Plaintiff  ii 
advised  and  humbly  submits  that  the  obtaining  or  taking 
from  him  of  a  personal  covenant  to  pay  the  mortgage 
debt  and  interest,  without  disclosing  to  the  Plaintiff  the 
circumstances  hereinbefore  stated,  was  inequitable  and 
fraudulent  according  to  the  law  of  this  honorable  Court, 
and  disentitles  the  said  Defendant  to  sue  the  Pkintiff 
upon  his  covenant  to  pay  the  said  sum  of  3,4002^  and 
interest  contained  in  the  said  mortgage. 

It  appeared  fiirther  from  the  statements  of  the  bill, 
that  by  an  indenture  dated  the  23rd  of  August,  1856, 
made  between  J.  A,  Partridge  of  the  first  part, 
B.  B,  Burgess  and  Laura  Burgess  of  the  second  part, 
the  Plaintiff  of  the  third  part,  and  Charles  Goodwin 
F.  R.  Partridge  and  E.  E.  Durrant  of  the  fourth  part, 
the  mortgage  debu  of  7,000/.  and  3,000/.  and  interest 
were  assigned  to  Goodwin,  Partridge  and  Durrant,  and 
the  mortgaged  property  was  conveyed  to  thetn  subject  to 
a  new  proviso  of  redemption  on  payment  of  10,000{n 

and 
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and  this  deed  contained  covenants  by  the  Plaintiff  for 

payment  of  the  10,000/.  and  for  title. 

Greekfikld 

V. 

It  did  not  clearly  appear  what  interest  Ernest  had  in     EDWARoa. 
die  estate,  but  such  interest,  if  any,  as  he  had  ultimately 
became  vested  in  J.  C.  Williams. 

The  mortgage  against  which  relief  was  sought  by  the 
bill  was  dated  the  1st  of  December,  1856,  and  was  made 
between  the  Plaintiff  of  the  one  part,  and  the  Defendant 
Frederick  Edwards  of  the  other  part,  and  thereby,  after 
reciting  the  indentures  of  the  Slst  of  August^  1855,  and 
the  33rd  of  August,  1856,  and  that  the  Plaintiff,  having 
occasion  for  the  sum  of  3,400/.,  had  applied  to  and  re- 
quested the  Defendant  Edwards  to  advance  and  lend  him 
the  same,  which  Edwards  had  agreed  to  do  upon  having 
the  re-payment  of  the  said  sum  of  3,400/.  with  interest 
for  the  same  in  the  meantime  secured  to  him  in  manner 
thereinafter  mentioned,  it  was  witnessed,  that  in  con- 
sideration of  3,400/.  to  or  on  the  account  of  the  Plaintiff 
well  and  truly  paid  by  Edwards  at  or  before  the  exe-» 
(ration  of  the  deed,  the  receipt  of  which  the  Plaintiff 
acknowledged  in  the  usual  form,  the  Plaintiff  granted 
and  confirmed  to  Edwards,  his  heirs  and  assigns  the 
Olyn  Abbey  estate  by  the  description  therein  contained, 
to  bold  the  same  unto  and  to  the  use  of  Edwards,  his 
heirs  and  assigns,  subject  to  any  agreements  for  leases 
and  subject  to  the  indenture  of  the  23rd  of  August,  1856, ' 
and  subject  to  a  proviso  for  redemption  on  payment  by 
the  Plaintiff,  his  heirs,  executors,  administrators  or  assigns 
of  the  sum  of  3,400/.  with  interest  at  6/.  per  cent  on 
the  Ist  of  June  then  next.  The  deed  contained  a  cove- 
nant by  the  Plaintiff  for  himself,  his  heirs,  executors 
and  administrators  to  pay  the  aforesaid  sum  of  3,400/. 
and  the  interest  thereof  on  the  day  named  in  the  proviso 
for  redemption,  and  the  usual  covenant  for  payment  of 

R  R  2  interest 
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interest  in  case  the  principal  money  or  any  part  of  it 
remained  unpaid  afier  that  day,  and  the  usual  absolute 
covenants  for  title  by  the  Plaintifl',  the  deed  being  framed 
on  the  footing  that  the  Plaintiff  was  the  owner,  and  no 
trace  of  the  interest  of  John  Charles  Williams  appearing 
either  on  this  deed  or  in  the  abstract  of  title.  The  usual 
receipt  for  the  3,400/.  was  indorsed  and  signed  by  the 
Plaintiff. 

Messrs.  F.  L.  Edwards  and  A.  C.  Edwards  acted  is 
solicitors  for  the  Defendant  Edwards  in  this  transaction, 
but  the  deed  was  in  fact  prepared  by  John  Charks 
Williams,  and  only  approved  by  them  on  behalf  of  the 
mortgagee.  No  other  solicitor  was  employed  in  the 
matter. 

That  this  mortgage  deed  did  not  represent  the  real 
nature  of  the  transaction  was  not  in  dispute.  The 
fiicts  were,  that  in  1854  the  Defendant  Edwards  bad 
lent  to  a  Mr.  Loder,  who  was  a  client  of  Goodwin  ^Co*^ 
the  sum  of  3,500/.,  on  the  security  of  some  Westminster 
Improvement  Bonds  and  the  personal  security  of  Loder 
and  a  letter  of  guarantee  given  by  the  firm.  In  Octobeff 
1856y  the  bonds  having  become  almost  worthless,  the 
Defendant  Edwards  applied  to  Goodwin  £r  Co.  for  pay- 
ment or  further  security.  John  Charles  Williams  there- 
upon oflered  to  give  a  second  mortgage  upon  the  6/y» 
A^bey  estate  for  3,500/.,  and  the  above-mentioned  mort* 
gage  of  the  1st  of  December,  1856,  was  accordingly 
giYen»  it  being  ultimately  arranged  that  100/.  should  be 
paid  ofl,  and  the  mortgage  taken  for  3,400/.  instead  of 
3,500/.  No  communication  took  place  between  the 
Defendant  Edwards  and  the  Plaintiff,  the  only  com- 
munications being  between  John  Charles  Williams  and 
the  solicitors  of  the  Defendant  Edwards. 

By 


CASES  IN  CHANCERY.  689 

By  an  indenture  of  the  1st  of  October ,  1859,  made        1865. 
between  the  Plaintiff  of  the  one  part  and  John  Charles   ^  *^"*^"^^ 

*  GftBENPIBLD 

Williams  of  the  other  part,  reciting  the  indentures  of  the  v. 

2l8t  of  August,  1855,  and  the  ^rd  of  August,  1856,  ^dwaed.. 
and  the  mortgage  of  the  Ist  of  December,  1856;  and 
that  the  consideration  money  for  the  purchase  of  the 
hereditaments  comprised  in  the  indenture  of  the  21st  of 
August,  1855,  was  the  money  oi  John  Charles  Williams; 
and  that  the  3,400/.  in  the  indenture  of  the  1st  of 
December,  1856,  expressed  to  have  been  paid  to  or  on 
account  of  the  Plaintiff,  was  in  fact  paid  to  or  on  the 
account  of  John  Charles  Williams;  and  that  the  name 
of  the  Plaintiff  was  made  use  of  in  all  the  thereinbefore 
recited  indentures  as  a  trustee  only  for  John  Charles 
Williams;  and  that  the  Plaintiff  had  agreed  to  enter 
into  the  declaration  and  covenant  thereinafter  contained 
on  being  indemnified  in  manner  thereinafter  mentioned, 
the  Plaintiff  declared  himself  to  be  a  trustee  of  the 
property  for  Williams,  and  covenanted  to  convey  it  aa 
Williams  should  direct.  By  the  same  indenture  Williams 
covenanted  to  save  harmless  and  indemnify  the  Plaintiff, 
his  heirs,  &c.,  from  and  against  the  sums  of  7,000/.  and 
S,000/.  secured  by  the  deeds  of  1 1th  and  12th  July,  1853, 
and  the  10,000/.  secured  by  the  indenture  of  23rd 
August,  1856,  and  the  3,400/.  secured  by  the  indenture 
of  the  1st  of  December,  1856,  and  the  interest  for  the 
same  respectively,  and  from  and  against  all  costs, 
charges,  damages  and  expenses  which  he  or  they  might 
incur  on  account  of  the  mortgage  securities,  or  the 
<3oTenants  On  the  part  of  the  Plaintiff  contained  in  any 
of  the  thereinbefore  recited  indentures,  and  from  and 
against  all  loss  and  liabilities  whatsoever  by  reason  of 
the  insertion  of  the  name  of  the  Plaintiff  as  trustee  in 
the  said  several  indentures.  This  deed  was  executed  by 
the  Plaintiff,  but  he  alleged  that  he  did  so  in  ignorance 

of 
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1865,  of  its  nature,  except  that  he  knew  that  he  thereby  declared 

^  ^^^^"^^  bimBelf  to  be  a  trustee  of  the  property  for  WUliams. 

O1BENFIEI.D  r     r      J 


o. 


Edwaem.         j^  September,  1861,  WUliams,  being  in  difficulties, 
left  the  country ;  and  sometime  afterwards,  the  security 
on  the  Olf/n  Abbey  estate  being  ascertained  to  be  very- 
insufficient,  the  Defendant  Edwards  commenced  an  action 
upon  the  covenant  for  payment  contained  in  the  mort- 
gage deed.   The  Plaintiff  thereupon  filed  his  bill  against 
JEdioetrds,  John  Charles  Williams  and  a  trustee  to  whom 
Williams  had  made  an  assignment  for  the  benefit  of 
his  creditors,  alleging  that  when  the  Plaintiff  executed 
the  mortgage  of  the  1st  of  December,  1856,  it  was  well 
known  to  the  Defendant  Edwards,  or  his  solicitors,  that 
the  Plaintiff  had  no  interest  in  the  property  and  was 
only  a  trustee,  and  did  not  intend  and  was  not  intended 
to  become  personally  liable  to  pay  the  mortgage  debt, 
and   that   the    mortgage  was   executed   on   an    under- 
standing and  agreement  to  that  effect ;  that  the  covenants 
were  obtained  from  the  Plaintiff  without  any  constdera* 
tion,  as  the  Defendant  Edwards  knew  or  through  his 
solicitors   had   notice;   and   praying   that   it   might  be 
declared  that  the  Plaintiff  was   not   liable   under   the 
covenants  for  payment  contained  in  the  mortgage  deed, 
but  that  such  covenants  were  void  as  against  the  Plain* 
tiff,  and  for  an  injunction.     The  Vice-Chancellor  Stuart 
made  an  order  for  a  perpetual  injunction,  and  the  De* 
fendant  Edwards  appealed. 

Mr.  Bacon  and  Mr.  Cracknall,  for  the  Plaintifi^  in 
support  of  the  decree. 

There  never  was  any  contract  whatever  between  Chreen* 
field  and  Edwards.  The  deed  represents  a  transaction 
totally  different  from  any  that  really  took  place,  and 
Edwards  knew  this.  If  the  transaction  is  taken  to  be 
truly  represented  by  the  deed,  Greenfeld  is  not  liable, 

for 
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for  he  proves  that  no  money  was  ever  advanced  to  him ;  1865. 
Wallv.  Cackerell  (a).  The  dealings  by  Edwards  were  ^^^^^^ 
with  Williams  only ;  JSdwards,  having  a  bad  security  «. 

for  what  Williams  owed  him,  applied  to  Williams  for  B«>^a*">»« 
a  better;  Williams  offered  him  a  security  on  his  Glyn 
Abbey  estate,  an  estate  known  by  Edwards  to  belong  to 
him,  the  title  is  perused,  and  then  a  deed  is  drawn 
making  Cfreenfield  mortgagor  and  personally  liable  for 
the  debt.  This  is  inequitable,  the  relation  of  debtor  and 
creditor  never  having  existed  between  them.  If  Crreen^ 
Jield  is  liable  at  all,  it  can  be  only  as  surety,  the  debt 
not  having  been  his.  But  he  cannot  be  liable  as  surety, 
for  he  never  contracted  to  be  one,  and,  moreover,  th^ 
dealings  between  Edwards  and  Williams  were  not  fairly 
disclosed  to  him;  Railtoa  v.  Matthews {b) ;  Owen  v. 
Homan  (c) ;  Lee  v,  Jones  (rf).  The  case  is  within 
Reynell  v.  Sprye{e).  It  was  incumbent  on  Edwards 
to  communicate  with  Greenfield.  If,  when  a  man  lends 
money  to  a  solicitor,  the  solicitor,  instead  of  offering  a 
security  from  himself,  offers  a  security  from  a  client,  it 
surely  is  the  duty  of  the  lender  to  ascertain  that  the 
client  knows  what  he  is  about;  Owen  v.  Homan {c); 
the  circumstances  raising  the  suspicion  of  fraud,  so  as 
to  give  notice  to  the  mortgagee ;  Kennedy  v.  Oreen  (/). 

Mr.  Malins  and  Mr,  O,  O.  Edwards  for  the 
Defendant. 

The  deed  now  impeached  was  deliberately  executed 
by  the  Plaintiff  with  professional  advice,  for  he  admits 
by  his  bill  that  Williams  was  his  solicitor.  He  had, 
therefore,    a    solicitor    chosen    by    himself,    and    the 

Defendant 

(a)  10  H.  of  L.  Ca$,  229.  (c)  1  De  G.,  M,  ^  G.  660, 

(6)  10  C7.  4*  fin.  934,  685,  691. 

{c)  i  H  of  L.  Cat,  997.  {/)  ^  ^^-  4  ^'  ^^^* 

(d)  14  C.  B.  (N.  S.)386. 


GkKKK  FIELD 


592  CASES  IN  CHANCERr. 

1865.  Derendant  was  not  bound  to  look  further;  indeed,  Le 
had  no  right  to  interfere  between  the  solicitor  and  client. 
Edwards  may  have  been,  and  in  fact  has  been,  induced 
Edwardi.  ^q  gjyg  yp  ji^g  security  of  Goodwin  Si  Co.  on  the  faith  of 
this  mortgage.  It  is  urged  against  us  that  the  deed  does 
not  truly  state  the  nature  of  the  transaction,  but  there  is 
no  rule  that  a  deed  must  be  set  aside  because  it  does  not 
state  the  nature  of  the  transaction  with  perfect  accuracy. 
Then,  as  to  the  objection  that  the  Plaintiff  did  not  under- 
stand the  nature  of  the  deed,  we  say,  first,  that  no  roan 
who  is  represented  by  a  solicitor  can  be  heard  to  allege 
that  he  does  not  understand  the  deeds  he  executes. 
Few  people,  in  fact,  do  personally  understand  them ;  but 
if  they  execute  them  under  proper  professional  advice, 
they  are  bound,  otherwise  the  affairs  of  mankind  could 
not  go  on.  Secondly,  we  say  that  the  Plaintiff  must  have 
understood  the  nature  of  the  transaction;  he  is  an  ex* 
perienced  man  of  business,  and  the  fact  of  his  signing 
the  receipt  on  the  deed  would  show  him  the  nature  of 
what  he  was  doing.  Railton  v.  Matthews  (a),  and  Lee 
V.  Jones  (&),  have  no  application.  In  those  cases  the 
creditor  was  guilty  of  improper  concealment;  in  the 
present  case  we  had  nothing  to  tell  which  it  was  our 
duty  to  divulge ;  Hamilton  v.  Watson  (c) ;  Wythes  v. 
Lahouchere  {d) ;  Matthews  v.  Bloxsome  (e).  In  Wall  v. 
Cocherelt  (jf ),  and  Kennedy  v.  Green  {g\  both  parties 
were  represented  by  the  same  solicitor,  and  those  cases 
were  decided  on  that  ground.  The  Plaintiff  took  an 
indemnity  from  Williams  against  the  consequences  of  the 
deed  he  was  executing,  and  he  ought  to  proceed  on  it, 
instead  of  attempting  to  set  aside  the  deed.  How  can 
he  be  heard  to  say  that  he  was  deceived  into  executing 

it, 
fo)  10  CI  4-  Fin.  934.  (c)  12  W.  R.  795,  Q.  B. 

(6)  14  C.  B.  (N.  S.)  386.  (./•)  10  H.  of  L   Cat.  229. 

(c)   12  CI.  Sf  Fin.  109.  (g)  3  M.  ^  K.  699. 

00  3  DeG-^J.  693. 
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It,  when  he  at  the  same  time  took  an  indemnity  against        1865. 
the  liability  whicli  he  incurred  by  executing  it.  ^ 

V. 

Mr.  Crachnall  in  reply.  Edwards. 

There  are  only  two  matters  of  fact  in  dispute,  whether 
the  Plaintiff  intended  to  undertake  this  liability,  and 
whether  the  Defendant  contemplated  his  undertaking  it* 
Both  questions  must  be  answered  in  the  negative.  The 
Defendant  rests  on  this,  that  Williams  was  the  PlaintiflTs 
solicitor,  and  that  the  Defendant  had  a  right  to  assume 
that  he  would  do  his  duty,  but  where  a  deed  is  executed 
which  is  manifestly  to  the  prejudice  of  the  client  and  to 
the  personal  benefit  of  the  solicitor,  it  is  not  to  be  as- 
sumed that  the  solicitor  is  doing  his  duty.  The  prin- 
ciple of  Kennedy  v.  Green  governs  the  case.  The 
Defendant  says  that  the  Plaintiff  and  Defendant  were  at 
arms'  length,  but  there  never  was  any  dealing  between 
them.  It  was  necessary  that  the  Plaintiff,  being  a  trustee^ 
should  execute  the  mortgage  for  the  purpose  of  passing 
the  legal  estate,  but  that  a  dry  trustee  should  covenant 
for  payment  of  the  mortgage  money  is  quite  out  of  the 
ordinary  course  of  practice,  and  was  notice  of  fraud  to 
the  Defendant,  who  knew  that  he  had  never  bargained 
for  the  personal  liability  of  anybody  but  Williams. 

The  Lord  Justice  Knight  Bruce. 

The  mortgage  to  the  Defendant  Mr.  Edwards,  dated 
the  1st  of  December,  1856>  the  covenant  for  payment 
contained  in  which  is  impeached  by  the  bill  in  this 
cause,  an  impeachment  to  which  the  decree  before  ua 
accedes,  was  a  mortgage  to  that  Defendant  founded  on 
valuable  consideration  paid  by  him,  and  was  legally 
executed  by  the  Plaintiff,  who  was  a  necessary  or  proper 
party  to  the  mortgage  as  a  conveyance.  In  the  trans- 
action  of  the  mortgage  Mr.   John   Charles   Williams^ 

mentioned 
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I86&  mentioned  in  the  bill,  must  on  the  evidence  in  the  cause 
be  considered  to  have  been  the  Plaintiff*s  solicitor,  to 
have  been  so  appointed  by  him,  to  have  so  acted,  and  to 
Edwaem.  have  approved  in  that  character  the  mortgage  on  the 
Plaintiff's  behalf  before  the  Plaintiff  executed  the  in- 
strument. I  apprehend  that  in  and  throughout  the  busi-* 
ness  the  Defendant  Mr.  Edwards  (the  mortgagee)  and 
his  solicitors  did  and  were  entitled  to  treat  Mr.  Williami 
and  deal  with  him  as  the  Plaintiff's  solicitor,  having  the 
Plaintiff's  authority  for  what  Mr.  Williamn  as  the  Plain- 
tiff's solicitor  agreed  to  and  did  on  the  Plaintiff's  behalf, 
nor  was  there,  I  think,  any  legal  or  equitable  obligaUon 
upon  the  Defendant  Mr.  Edwards,  or  either  of  his  soli- 
citors, to  ascertain  or  inquire  whether  before  or  in  the 
course  of  the  business  the  Plaintiff  had  personally  iuU 
or  accurate  information.  The  amended  bill  in  its  first 
six  paragraphs  states  thus: — [His  Lordship  here  read 
those  paragraphs,  and  then  the  37th  paragraph  of  the 
bill] — The  deed  in  question  must  for  every  purpose  of 
this  suit,  1  conceive,  be  taken  as  being  the  Plaintiff's 
deed,  that  is  to  say,  an  instrument  legally  well  signed 
sealed  and  delivered  by  him  as  his  act  and  deed.  There 
are  not,  I  think,  materials  before  the  Court  showing  or 
leading  to  the  inference  that,  in  consenting  to  execute  or 
in  executing  it,  the  Plaintiff  was  deceived  or  misled  by 
Mr.  Williams;  and  it  cannot,  I  conceive,  on  these  mate- 
rials be,  at  least  as  between  the  Plaintiff  and  the  De- 
fendant Mr.  Edwards,  deemed  that  the  Plaintiff  when 
he  executed  the  deed  was  not  aware  of  the  true  state  of 
the  facts  relating  to  the  3,400/.  mentioned  in  the  deed,  so 
far  as  it  was  of  importance  to  him  to  know  them.  1 
consider,  therefore,  that  the  Plaintiff  has,  as  between 
him  and  the  Defendant  Mr.  Edwards,  not  shown  any 
title  to  be  relieved  against  the  covenant,  for  the  charge 
in  the  amended  bill  of  time  having  been  given  by 
Mv.  Edwards  to  Mr.  Williams,  so  as,  between  the  Plain* 

tiff 
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tiff  and  Mr.  Edwards,  to  discharge  the  Plaintiff  con- 
sidered as  a  surety,  is,  I  conceive,  not  sustained  by  the    _ 

Gbbenpikld 
evidence.    There  veas,  I  think,  upon  the  evidence  no  ^ 

specific  or  fixed  time  promised  to  be  given.     I  am  not     EDWAmos. 
sure  whether  the  Plaintiff  wishes  to  obtain  any  decree 
against  Mr.  Williams,  who  appears  to  be  out  of  the 
jurisdiction,  and  Mr.  Turquand,  as  a  trustee  for  Mr.  IFi/- 
Hams*  creditors,  or  against  either  of  them. 

The  Lord  Justice  Turner. 

I  should  have  desired  to  reserve  my  judgment  in  this 
case  if  I  had  not  had  an  opportunity  of  considering  it 
out  of  Court.  Whether  the  appeal  is  well  founded  or 
not,  it  cannot  be  denied  that  the  decision  of  the  Vice* 
Chancellor  involves  a  point  of  great  importance.  The 
Plaintiff  has  executed  a  mortgage  deed  by  which  he 
covenanted  for  the  payment  of  3,400/.  and  interest  to  the 
Defendant  Edwards,  and  by  the  decree  of  the  V  ice- 
Chancellor  it  is  held  that  the  Plaintiff  is  not  liable  upon 
that  covenant.  Now  of  course  it  cannot  be  disputed 
that  if  a  firaud  was  practised  upon  the  Plaintiff  in  pro- 
curing  him  to  enter  into  that  covenant,  and  if  the  De- 
fendant, to  whom  that  covenant  was  made  a  security,  had 
notice  of  that  fraud,  the  case  would  be  perfectly  clear 
and  free  from  all  difficulty.  But  it  is  obviously  very 
dangerous  to  extend  the  doctrine  of  this  Courts  applicable 
to  cases  of  fraud,  to  cases  where  there  is  absence  of  fraud 
or  absence  of  notice  of  the  fraud.  The  jreal  questions  in 
this  case  are,  whether  there  was  a  fraud  practised  by 
Williams  upon  the  Plaintiff,  and,  if  so,  whether  the 
Defendant  bad  notice  of  that  fraud. 

Now  first  as  to  the  fraud  alleged  to  have  been 
practised  by  Williams  upon  the  Plaintiff.  Much  has 
been  said  in  the  course  of  the  argument  upon  the  subject 

of 
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1865.        of  Williams  having  been  the  solicitor  of  the  Plainliff. 

^^^"^~^      Whether  rightly  or  wrongly,  I  do  not  attach  so  much 
Grbenfield    .  ^     f  .,        .  ,       , 

V.  importance  to  that  consideration  as  has  been  attached  to 

EDWAmDi.     jj  jjj  ^i^g  argument,  for  undoubtedly  the  Plaintiff  executed 

this  deed  and  left  this  deed,  which  he  had  executed,  iu 

the  hands  of  Williams^  and  Williams,  being  empowered 

by  the  Plaintiff's  leaving  the  deed  in  his  hands  to  deal 

with  it,  has  dealt  with  it  and  deposited  and  made  it  a 

security  to  the  Defendant,  and  I  certainly  am  not  at  all 

satisfied  that  under  those  circumstances,  whether  WiUiam 

was  the  Plaintiff's  solicitor  or  not,  it  would  be  competent 

to  the  Plaintiff  to  set  up  against  the  Defendant  any  fraud 

practised  upon  him,  the  Plaintiff,  by   Williams.    If  a 

party  will  leave  a  deed  executed  by  him  in  the  hands  of 

another  person,  and  that  deed  so  left  in  his  hands  is 

made  by  him  a  security  to  a  third  person  who  acts 

honestly  and  fairly  in  the  transaction,  I  am  by  no  means 

satisfied  that  it  is  competent  for  the  person  who  has  left 

the  deed  in  his  hands  to  set  up  against  the  third  party, 

who  has  honestly  taken  it  as  security,  the  fact,  if  fact  it 

be,  of  fraud  having  been  committed   upon  the  person 

leaving  it.     The    case,   therefore,   in  my   view  of  it, 

depends  upon  the  question  whether  there  was  notice  of 

the  alleged  fraud,  rather  than  upon  the  question  whether 

there  was  fraud  or  not. 

Now  what  are  the  elements  of  this  case  as  regards 
notice  of  the  fraud.  First,  it  is  said  that  the  recitals 
Contained  in  this  deed  were  altogether  false,  that  there 
was  no  such  loan  of  3,400/.  as  appears  upon  the  face  of 
the  deed  to  have  been  made,  and  moreover  that  the 
3,400/.  never  was  in  fact  due  upon  the  security  of  the 
estates.  But  if  we  are  to  set  aside  mortgage  deeds  upon 
the  groutid  that  the  facts  of  the  case  are  not  truly  recited 
in  them,  because  they  recite  a  present  loan,  when  in  truth 
the  loan  had  been  previously  made  or  the  security  was 

in 
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in  respect  of  an  antecedent  debt,  a  very  large  proportion        1865. 

of  mortgages  will  be  wholly  invalid,  since  nothing  is       ^'^'^^^^^^ 

Grbemfield 
more  common  than  for  a  mortgage  deed  executed  as  a  9. 

security  for  an  antecedent  debt  to  be  made  in  the  form  Edwaroi. 
of  a  security  for  money  advanced  at  the  time.  I  cannot, 
therefore,  go  the  length  of  holding  that  the  recital  con- 
tained in  this  deed  that  the  money  was  then  advanced, 
when  in  truth  the  security  was  for  an  antecedent  debt, 
can  be  construed  as  importing  notice  that  there  had  been 
any  fraud  in  the  transaction.  Then  it  was  further  urged, 
that  the  Plaintiff  stood  in  the  position  of  being  a  bare 
trustee  of  the  estate  for  Williams^  that  the  debt  was  due 
from  Williams  to  Edwards,  and  that  there  was  no  con- 
tract between  the  Plaintiff  and  Edwards  to  render  the 
Plaintiff  liable  for  the  debt.  But  I  do  not  think  that 
the  fact  of  its  being  known  to  Edwards  that  Williams 
was  the  owner  of  the  estate,  and  that  Williams  was  the 
debtor  to  him,  imports  any  notice  to  Edwards  that  the 
Plaintiff  was  not  willing  to  become  liable  for  the  pay- 
ment of  the  debt.  Are  we  to  hold  that  it  was  the  duty 
of  Edwards  to  have  gone  to  the  Plaintiff  and  asked  him 
whether  he  was  aware  that  he,  being  only  a  trustee  for 
Williams^  was  not  liable  to  enter  into  a  covenant  for  the 
payment  of  the  debt,  and  whether  Williams  had  hia 
authority  to  insert  that  covenant  in  the  deed.  I  do  not 
think  that  anybody  ever  heard  of  any  such  rule  as  that 
the  party  who  takes  the  security  is  bound  to  interfere 
between  the  party  who  gives  the  security  and  the  solicitor 
of  that  party. 

But  if  there  were  any  doubt  upon  this  question,  how 
do  the  facts  of  this  case  stand  ?  It  is  clear  on  the  evi-^ 
dence  that  the  Plaintiff  had  been  made  throughout  the 
tool  of  Williams.  Williams,  or  Williams  and  Ernest, 
originally  purchased  this  estate.  The  conveyance  was 
taken  in   the  name  of  Greenfield,  the  Plaintiff.    The 

estate 
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1865.  estate  was  purchased  for  10,8002.,  and  was  subject  to 
mortgages  for  suras  amounting  to  10,000/.,  which  were 
not  paid  off,  and  by  the  deed  of  conveyance  Chreenfield, 
Edwardi.  jIj^  Plaintiff,  covenants  for  the  payment  of  that  sum  of 
10,000/.  Those  mortgages  were  transferred,  and  upon 
the  transfer  the  Plaintiff  again  covenanted  for  the  pay- 
ment of  the  10,000/.  Then  there  came  the  mortgage 
to  the  Defendant  Edwards,  and  again  Chreenfield,  the 
Plaintiff,  covenanted  for  the  payment  of  the  mortgage 
debt.  After  all  this  a  deed  of  the  1st  of  October^  1859, 
was  executed,  in  which  all  these  mortgages  are  recited, 
ond  a  covenant  is  entered  into  by  Williams  with  Chreen^ 
field,  the  Plaintiff,  to  indemnify  Greenfield  against  pay- 
ment of  them.  It  is  impossible,  I  think,  to  look  at  this 
ease  without  seeing  that  the  Plaintiff  has  in  truth  allowed 
himself  to  be  made  the  tool  of  Williams  for  the  purpose 
of  all  these  transactions,  and  I  cannot  come  to  any  sach 
conclusion  as  that  after  having  so  acted  he  can  be  allowed 
to  set  up  the  case  that  he  was  deceived  by  WilliamSf  and 
that  he  executed  this  deed  without  any  notice  of  there 
being  any  covenant  contained  in  it. 

The  Plaintiff  further  rests  his  case  on  the  ground  of 
suretyship,  and  contends  that  there  was  a  concealment 
of  the  real  state  of  the  transactions  between  Williams 
and  Edwards,  and  that  this  concealment  ought  to  be 
held  to  invalidate  the  covenant  contained  in  the  mort- 
gage. Now,  no  doubt,  where  a  person  is  induced  to 
enter  into  a  suretyship  on  a  false  representation  of  the 
state  of  circumstances,  or  where  there  are  circumstances 
connected  with  the  transaction  which  are  purposely  con- 
cealed by  the  creditor,  the  surety  cannot  be  held  liable. 
But  the  concealment,  as  I  apprehend,  must  be  a  conceal- 
ment of  facts  which  it  was  the  duty  of  the  person  to 
whom  the  mortgage  was  made,  or  with  whom  the  surety- 
was  contracted,  to  reveal.     If  there  was  no  duty 

incumbent 
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incumbent  upon  the  person  by  whom  the  concealment  is        1866. 
alle£ced  to  have  been  made  to  reveal  the  circumstances    ^ 

^^  GlEEMFlElD 

which  had  occurred  between  him  and  the  principal  ^  v. 
debtor^  I  certainly  am  not  prepared  to  go  the  length 
of  saying  that  the  surety  can  be  relieved,  and  I  think 
that  the  authorities  referred  to  by  Mr.  Malins  in  the 
course  of  the  argument  fully  bear  out  that  view  of  the 
case.  I  think,  therefore,  that,  looking  at  the  present 
as  a  case  of  suretyship,  the  PlaintifTs  case  wholly  fails ; 
and  I  think  also,  for  the  reasons  which  my  learned 
Brother  has  given,  that  the  case  of  time  given,  which  is 
alleged  by  this  bill,  also  fails.  The  case  of  Kennedy  v. 
Green  (a)  was  very  much  relied  on  by  Mr.  Cracknall  in 
support  of  his  very  able  argument,  both  in  opening  the 
case  and  in  reply ;  but  in  Kennedy  v.  Green  there  were 
no  such  circumstances  as  have  occurred  in  the  present 
case.  There  was  no  leaving  the  deed  after  its  execution 
in  the  hands  of  the  solicitor  to  be  dealt  with  by  him, 
and  no  such  subsequent  dealings  with  it  as  we  have  here. 

On  the  whole,  therefore,  my  opinion  does  not  agree 
with  that  of  the  Vice -Chancellor  in  this  case,  and 
I  think  that  the  bill  must  be  dismissed  as  against  the 
Defendant  Edwards. 

(«}  3  Af.  4-  K.  699. 
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The  upper 
veins  of  coal 
of  a  tract  in 
the  Fomt  of 
Dean  were 
••galed^by 
the  Crown 
under  the 
Forest  of 


GOOLD  V.    THE  GREAT  WESTERN  DEEP 
COAL  COMPANY. 

THE  GREAT  WESTERN  DEEP  COAL  COM- 
PANY V.  GOOLD. 

npHIS  was  an  appeal  from  a  decree  made  by  Vice- 
•*•      Chancellor  IVood. 


The  facts  of  the  case  were  shortly  as  follows  :— Pre- 
viously to  the  year  1838,  the  Forest  of  Dean,  in  the 
county  of  Gloucester,  which  is  the  property  of  the  Crown, 
had  from  time  immemorial  been  subject  to  prescrip- 
tive rights  of  mining  enjoyed  by  the  free  miners  of  the 
district.  In  that  year  an  act  of  parliament  (1  &  2  VkL 
c.  43)  was  passed  for  the  purpose  of  defining  and  regu- 
Dean  Mining  lating  the  rights  of  the  free  miners  in  working  existing 
Vict.  c.  43)  to  niines  or  "gales,"'  and  for  granting  new  allotments  ;  and 

the  Plaintifi^    Commissioners  were  appointed  who  were  to  make  awards 
with  a  reserva-  *  "^ 


tion  that  the 
underlying 
▼eins  might 
he  gated  to 
other  parties, 
**  but  to  be 
worked  so  as 
not  to  impede 
or  injure  the 
working  of 
tracts  already 
allotted." 


in  pursuance  of  the  act,  and  to  publish  rules  and  r^ula- 
tions  for  the  future  management  of  the  district. 

In  1861  a  further  act  (24  &  25  Vict.  c.  40)  was  passed, 
which  amended  the  previous  act  in  various  particulars. 
On  the  8th  March,  1841,  the  commissioners  made  an 
award  under  the  first  act,  by  which  they  confirmed  the 
right  of  Edward  Prothero,  under  whom  Messrs.  Goold, 


underWkiff  the  ^''®  Plaintiffs  in  the  original  suit,  claimed  to  work  gales 

Plaintiffs*  col-  in  the  Bilson  colliery  in  the  upper  series  of  coal  down  to 
liery  were  j 

afterwards  ^^ 

galed  to  the 

Defendants,  who  sunk  a  shaft  through  the  Plaintiffs*  works  i-^Held,  that  the  restriction 
applied  only  to  the  working  of  the  lower  seams  when  reached,  and  did  not  abridge 
the  right  of  the  Defendants  to  sink  a  shaft  through  the  upper  veins. 

Whether  the  commissioners  had  power  under  the  1  &  2  Vict.  c.  43,  to  impose  on 
existing  galees  any  rules  and  conditions  which  would  diminish  the  rights  which  they 
enjoyed  before  the  act,—  Quirre. 


CASES  IN  CHANCERY. 


601 


and  including  the  "  Churchway  High  Delf  Vein,*'  but 
subject  to  certain  rules  and  regulations  imposed  by  the 
commissioners.  The  second  of  these  regulations  pro- 
vided, that  no  person  should  be  entitled  to  any  other 
vein  of  coal  than  those  awarded  or  galed  by  the  com- 
mi^isioners,  and  that  any  underlying  or  other  vein  not  s6 
awarded  or  galed  might  be  galed  to  other  parties,  **  but 
to  be  so  worked  as  not  to  impede  or  injure  the  workings 
of  the  tracts  already  allotted  or  thereafter  to  be  allotted 
or  galed." 


1865. 

GOOLD 
V, 

The  Great 
Western 

Deep  Coal 
Company. 


In  1863  the  Great  Western  Deep  Coal  Company,  the 
Defendants  in  the  original  suit,  purchased  gales  which 
had  been  allotted  in  1843  and  1852  for  working  the 
"  Coleford  High  Delf,^  a  deep  vein  of  coal  which  lay 
160  yards  below  that  part  of  the  Churchway  High  Delf 
which  had  been  allotted  to  Messrs.  Goold,  within  certain 
boundaries  marked  on  the  surface  by  the  deputy-gavel ler, 
who  was  the  officer  of  the  commissioners  appointed  for 
that  purpose. 

The  company  commenced  sinking  a  shaft  through  the 
Churchway  High  Delf,  in  order  to  reach  their  own  vein, 
but  Messrs.  Croo/d  immediately  filed  their  bill  to  restrain 
them,  and  moved  for  an  interlocutory  injunction.  The 
Vice-Chancellor  granted  the  injunction  on[y  so  far  as  to 
restrain  (he  Defendants  from  working  so  as  to  injure  the 
Plaintiffs'  mines. 


The  Plaintiffs  then  drove  a  level  from  one  of  their  old 
workings  in  such  a  manner  as  to  obstruct  the  company's 
pit.  The  company  then  filed  a  cross  bill  against  the 
Plaintiffs  in  the  first  suit,  to  restrain  them  from  obstruct- 
ing their  works,  and  claiming  compensation  for  the  da- 
mage done.     Both  suits  were  brought  on  at  the  same 

time 
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1865.  time  on  motion  for  decree.  It  appeared  from  the  evi- 
dence that  the  veins  of  coal  and  other  strata  lay  in  a 
series  of  concentric  basinsi  which  cropped  up  to  the 
'^WiOTBRH^  surface  at  the  edges  of  the  district,  and  that  underneath 
Deep  Coal  the  Churchway  High  Delfvem,  which  was  the  lowest  of 
the  upper  series  of  strata,  and  between  it  and  the  Cok' 
ford  High  Delf  vein  there  lay  certain  veins  of  stone 
and  coal,  and  below  them  a  tract  of  stone  called  the 
Coleford  High  Delf  stone,  which  was  just  above  the 
Coleford  High  Delfvem  of  coal,  and  which  was  imper- 
vious to  water;  and  Messrs.  Goold  contended,  that  if 
this  tract  of  stone  was  pierced  through  by  the  company  a 
large  quantity  of  water  would  find  its  way  from  the 
higher  levels  into  the  Bilson  colliery,  and  flood  their 
works.  The  company,  however,  produced  evidence  to 
prove  that  the  water  was  not  likely  to  rise  to  any  danger- 
ous extent,  and  that  it  could  be  kept  in  check  by  pump- 
ing at  a  reasonable  expense. 

The  Vice-Chancellor  dismissed  the  original  suit  with- 
out costs,  being  of  opinion  that  the  company  were  en- 
titled to  sink  their  shaft  through  the  Bihon  colliery,  but 
that  the  damage  anticipated  from  the  water  gave  the 
Plaintiffs  reasonable  ground  for  coming  to  the  Court: 
and  in  the  cross  suit  he  restrained  Messrs.  Goold  from 
interfering  witji  the  works  of  the  company,  and  directed 
an  inquiry  as  to  the  injury  already  done  by  the  levels 
which  had  been  driven  into  their  pit. 

Messrs.  Goold  appealed  from  this  decision. 

Mr.  Roltf  Mr.  Manisty  and  Mr.  Winterbotham  for 
the  Appellants. 

The  Appellants  had  by  ancient  custom  an  exclusive 
right  to  work  their  mine  without  interference  from  any 
galees  of  the  lower  strata.     There  was  nothing  in  the 

act 
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act  to  take  away  this  right ;  the  act  only  ascertained  and        1865. 

confirmed  it.     The  commissioners  had  no  power  to  make 

any  rules  or  conditions  which  would  derogate  from  the 

AppellanU'  rights.  The  Great 

Western 
Deep  Coal 
Secondly,  we  contend  that  upon  the  true  construe-     Coiifawy. 

tion  of  the  act  there  was  no  reservation  on  the  part  of 
the  Crown,  as  owner  of  the  soil,  of  any  power  to  permit 
any  subsequent  galees  to  work  through  or  otherwise 
interfere  with  Appellants'  colliery.  The  rights  of  the 
company  were  expressly  made  subordinate  to  the  rights 
of  the  Appellants.  If  the  construction  contended  for 
the  company  be  correct,  the  commissioners  might  grant 
any  number  of  licences  to  break  through  the  Appel- 
lants' mine,  which  would  make  it  practically  valueless. 
If  it  had  been  intended  that  any  such  injury  should  be 
dene,  the  act  would  have  contained  a  clause  giving  com- 
pensation to  the  galees  of  the  upper  strata.  This  is  not 
like  the  case  of  a  way  of  necessity,  for  there  are  other 
modes  of  getting  at  the  lower  seams  beside  breaking 
through  the  Appellants'  colliery  ;  Pinnington  v.  Gal- 
land  {a) ;  Proctor  v.  Hodgson  (Jb) ;  Dutton  v.  Tayler  (c) ; 
Suffield  v.  Brown  (d) ;  Lyddal  v.  Weston  (e)  ;  Seaman 
V.  Vawdrey  (/) ;    Bourne  v.  Taylor  (g). 

Thirdly,  the  company  will  cause  by  their  pit  irre- 
parable damage  to  the  Appellants'  works,  by  letting  the 
water  in.  They  are  therefore  entitled  to  an  injunction ; 
North  Eastern  Railway  Company  v.  Elliott  (A)  ;  Crow- 
der  v.  Tinkler  {%) ;  Hepburn  v.  Lordan  {jk) ;  Powell  v. 

Aiken  if). 

Sir 

(fl)  9  Exch.  1.  (g)  10  FmH,  189. 

(6)  10  Exch.  824.  (A)  2  De  G.,  F.  *  X  423; 

(r)  2  Lutw,  1487.  S.  C,  10  H.  L.  Ca.  333. 

(<0  12  W.  R,  356.  (i)  19  Ves.  617. 

(0  2  Atk.  19.  (k)  13  W.  R.  1004. 

(J)  16  Ves,  390.  (/)  4  K.  <}•  Jo.  343. 
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Sir  H.  Cairns,  Mr.  Giffard  and  Mr.  B.  B.  Rogers 
for  the  Great  Western  Deep  Coal  Company, 

The  act  of  1838  makes  a  complete  tabula  rasa  of  all 
rights  in  the  Forest  of  Dean  acquired  previously  to 
the  passing  of  the  act;  Atlomey-Generalv,  Mathias{a). 
But  in  this  case  the  Appellants  in  their  bill  do  not  rest 
their  title  on  prescription,  but  on  the  act  and  the  award 
made  under  it,  and  treat  the  regulations  of  the  commis- 
sioners as  binding  their  interest. 

The  reservation  of  the  lower  seams  of  coal  implied  a 
right  of  way  of  necessity,  and  it  is  sufficient  if  the  company 
show  that  the  most  convenient  way  of  reaching  the  lower 
seams  is  through  the  Appellants'  colliery ;  Netcby  v. 
Harrison  (J) ;  Dand  v.  Kingscote  (c) ;  Earl  of  Cardigan 
V.  Armitage{d).  The  restriction  in  the  regulation,  as  to 
working  the  lower  seams  without  impeding  the  work- 
ings of  the  seams  previously  allotted,  applies  to  the 
working  of  the  coal  when  reached,  and  does  not  restrict 
the  liberty  of  sinking  shafts.  The  danger  anticipated 
from  the  water  in  consequence  of  the  working  of  the 
company's  mine  is  merely  visionary.  The  evidence 
proves  that  there  will  be  no  injury  unless  the  mine  is 
improperly  worked.  Until  it  is  shown  that  the  company 
are  working  or  are  intending  to  work  their  mine  impro- 
perly, the  Court  will  grant  no  injunction;  Haines  v. 
Taylor  (e). 

The  Attorney-General,  Mr.  TF.  M.  James  and  Mr—* 
Hanson  appeared  for  the  Crown. 


Mr.  Bolt  replied. 


Judgment  reserved. 


(a)  4  Kai/  4-  Jo.  579. 

(b)  1  Jo.  if  H.  393. 
(f)  6  M.  if  W.  174. 


((/)  2  B.  *  Cr.  197. 
(e)  2  PhiL  209. 
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The  Lord  Cuancbllor^  after  the  conclusion  of  the 
irgumentSy  said  that  he  wished  before  delivering  judg- 
ment to  be  furnished  with  some  further  evidence  as  to  the 
actual  state  of  the  workii^gs  in  the  respective  mines  at  the 
present  time,  the  number  of  men  employed  and  the 
quantity  of  coal  raised  in  the  Appellants'  colliery,  and 
also  the  quantity  of  water  met  with  by  the  company  in 
their  works,  and  the  power  of  their  steam  engine. 
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Affidavits  on  these  points  were  accordingly  filed. 


The  Lord  Chancellor  having  resigned  the  Great 
Seal  before  delivering  judgment,  the  following  written 
judgment,  of  this  date,  was  afterwards  given  by  his  Lord- 
ship to  the  parties : — 


Juljf  11. 


The  first  ground  that  was  taken  by  the  Plaintiffs* 
counsel  in  their  elaborate  and  able  argument  was,  that 
the  Commissioners  under  the  Forest  of  Dean  Mining 
Act  had  no  statutory  authority  to  impose  on  existing 
galees  any  rules  or  conditions  that  would  derogate  from 
the  interest  or  diminish  the  right  of  enjoyment  held  and 
possessed  under  those  galees,  which  were  in  force  and 
operation  at  the  time  of  the  passing  of  the  act. 

I  should  have  felt  much  difficulty  in  deciding  that 
question,  but  I  am  relieved  from  considering  it  by  the 
form  of  the  Plaintiffs*  bill,  which  distinctly  pleads  and 
treats  the  award  made  under  the  act  as  forming  the  title 
of  the  Plaintiffs,  and  the  rules  made  by  the  commis- 
sioners as  regulations  which  bind  the  Plaintiffs  and  their 
interest. 

I  must,  therefore,  consider  the  award,  so  far  as  it 
relates  to  the  Plaintiffs'  collieries,  as  if  it  had  been  the 
original  grant  by  the  crown  of  the  tracts  or  seams  of 

coal 
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toal  described  in  it  to  Edward  Protiero,  under  whom 
the  PlaintifTs  derive  their  title^  and  I  must  consider  and 
treat  the  second  rule  of  the  commissioners  as  if  it  were 
a  provision  or  reservation  contained  in  such  original 
grant. 

The  question  which  then  arises  is, — Does  this  reserva- 
tion, taken  in  conjunction  with  the  act,  warrant  tlie 
subsequent  gale  made  to  the  Defendants  and  the  licence 
granted  to  them  of  sinking  a  pit  that  should  pass  through 
part  of  the  seams  galed  to  the  Plaintiffs,  and  still  remain- 
ing ungotten  ? 

If  the  second  rule  be  treated  as  a  reservation  in  the 
gale  to  the  PlaintifTs,  such  reservation  will  be  found  to 
be  divisible  into  two  parts ;  first,  the  reservation  of  a 
power  or  right  to  gale  the  underlying  seams  of  coal ; 
secondly,  a  restrictive  provision  that  the  underlying  seams, 
when  galed  under  such  power,  shall  not  be  so  worked 
as  to  impede  or  injure  the  working  of  the  upper  seams. 

It  is  contended  by  the  Defendants  that  the  reserva- 
tion, taken  without  the  restriction,  gives  power  to  gale 
the  under  seams,  with  liberty  to  sink  through  the  upper 
seams,  in  order  to  win  the  lower,— such  mode  of  pro- 
ceeding being  of  necessity;  and  the  Defendants  insist 
that  this  right  is  not  qualified  by  the  restriction,  which, 
they  contend,  applies  only  to  the  working  of  the  lower 
seams,  and  not  to  the  process  of  winning  or  getting 
them. 


\ 


A  reservation  of  this  kind  is  to  be  considered  as  if  it 
were  a  counter  grant  by  the  grantee  to  the  grantor.  To 
determine  its  effect,  it  must  be  recollected,  that  the  galee, 
who  is  the  grantor  in  the  reservation,  has  no  other  estate 
or  interest  under  his  gale  than  the  right  of  getting  the 

seams 
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seams  of  coal  which  are  granted  to  him ;  and  that  after 
he  has  gotten  the  coal  his  interest  ceases,  and  the  space 
occupied  by  the  coal  that  has  been  won  is  vested  in  the 
crown,  who  remains  owner  of  all  that  is  not  granted* 

It  would  be  idle,  therefore,  to  treat  the  reservation  as 
a  re-grant  by  the  galee  to  the  crown  of  a  right  to  license 
the  sinking  of  a  pit  through  the  empty  space,  for  that 
the  crown  has  at  once,  without  the  necessity  of  any 
reservation. 
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I  must  regard  the  first  part  of  the  reservation,  there- 
fore, as  giving  the  crown  the  power  of  granting  the  right 
to  the  subsequent  galee  of  the  lower  seams  of  sinking  a 
pit  through  the  upper  seams,  and  the  added  proviso 
must  be  so  construed  as  not  to  render  this  reservation 
nugatory.  Now,  to  sink  a  pit  through  a  vein  of  coal 
that  is  capable  of  being  worked  and  gotten  must  of 
course  occasion  some  detriment  to  the  galee  thereof,  and 
the  pit  must,  to  a  certain  extent,  impede  the  future  work- 
ings of  that  galee ;  and  if  the  fact  of  this'  injury  and  im- 
pediment were  sufficient  to  prevent  the  exercise  of  the 
right  reserved,  the  reservation  would  be  worthless,  for 
such  detriment  must  of  necessity  accompany  any  exer- 
cise of  the  right.  I  am  of  opinion,  therefore,  that  the 
words  *^  but  to  be  so  worked  as  not  to  impede  or  injure 
the  workings  of  the  tracts  already  allotted"  are  only  a 
restriction  upon  the  mode  of  working  the  lower  seams 
when  they  are  reached  by  the  galee  thereof,  and  do  not 
impose  any  fetters  or  limitation  on  the  right  of  granting 
liberty  to  sink  through  the  upper  veins. 

The  act  of  course  assumes,  that  the  powers  conferred 
on  the  deputy  gavellers  by  sections  56,  60  and  62  will 
be  exercised  with  discretion  and  care,  and  that  liberty  to 
sink  pits  will  not  be  given  to  the  galees  of  the  under 

seams 
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seams  when  the  exercise  of  such  right  would  be  attended 
with  any  serious  loss  to  the  upper  galee. 

It  is  true,  that  the  act  has  not  provided  for  compensa- 
tion to  the  upper  galee  for  the  coal  that  will  necessarily 
be  lost  to  him  by  the  sinking  through  his  vein ;  and  it 
is  possible  that  the  legislature  considered  that  the  gavel- 
ler,  whenever  he  gave  a  licence  to  win  the  under  seams 
by  working  the  upper,  would  impose  as  a  condition  on 
the  galee  of  the  under  seams  the  obligation  of  making 
full  compensation  to  the  galee  of  the  upper.  Otherwise 
there  seems  a  defect  in  the  act  in  this  particular,  for 
although  a  Court  of  Equity  would  give  the  upper  galee 
an  account  of  the  coal  gotten  by  the  under  galee  in  the 
process  of  sinking,  yet  this  would  not  be  the  full 
measure  of  the  compensation  that  ought  to  be  made,  for, 
in  addition  to  the  coal  actually  severed  in  the  process  of 
sinking,  a  considerable  extent  of  a  vein  of  coal  might 
become  unprofitable,  by  reason  of  a  pit  having  been 
sunk  through  it.  But,  for  the  reasons  already  given,  I 
cannot  allow  this  want  of  an  effectual  remedy  for  his 
loss  by  the  upper  galee  to  be  a  ground  for  depriving 
the  crown  of  the  right  to  gale  the  under  seams,  with 
liberty  to  sink  through  the  upper,  or  for  depriving  the 
under  galee  of  his  right  to  the  benefit  of  the  grant  so 
made  to  him. 


In  my  observations  on  this  part  of  the  case  I  am  con- 
ceding to  the  PlaintifiPs  (for  the  purpose  of  the  argument, 
but  without  at  all  intending  so  to  decide),  that  the  upper 
galee  has  no  efiectual  remedy  for  all  the  damage  sus- 
tained by  him  in  consequence  of  a  shaft  being  driven 
through  his  veins  of  coal. 


His   Honor   the  Vice-Chancellor    appears    to    have 
treated  this  part  of  the  case  as  concluded  by  the  autho 
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rity  of  the  Earl  of  Cardigan  v.  Armitage^  decided  by        1865. 
the  Court  of  King's  Bench  in  1823  (a).  ^TT""^ 

0. 

That  case  was  decided  on  the  principle  that,  where  Wmtern^ 
there  is  a  general  reservation  or  exception,  the  rights  or  1>eep  Coal 
powers  complied  in  such  reservation  or  exception  shall 
not  be  restrained  or  abridged  by  affirmative  words  ex- 
pressive of  part  of  that  which  is  implied,  because  a 
general  power  which  is  incident  or  implied  shall  not  be 
restrained  by  a  particular  power  given  by  the  grantor 
in  the  affirmative  which  the  grantor  had  before.  In 
such  a  case  the  maxim  '^  expressum  facit  cessare  taci- 
turn" does  not  apply,  and  the  words  giving  the  special 
power  shall  not  restrain  the  general  power  because  they 
are  in  the  affirmative  only. 

But  I  cannot  perceive  what  application  this  decision 
has  to  the  present  case ;  for  here,  taking  the  following 
words  in  the  second  rule,  namely,  **  and  any  underlying 
or  other  veins  not  so  awarded  or  galed  may  be  galed  to 
other  parties,"  as  amounting  to  a  general  reservation,  the 
words  that  follow,  namely,  "  but  to  be  so  worked  as  not 
to  impede  or  injure  the  workings  of  the  tracts  already 
allotted,"  are  negative  and  not  affirmative,  and  operate  as 
words  restrictive  of  the  power  implied  or  rather  of  the 
grants  to  be  made  under  such  power. 

But  though  I  do  not  recognize  the  applicability  of  the 
case  cited,  yet  I  am  of  opinion,  for  the  reasons  given,  that 
the  words  last  quoted,  ahhough  they  are  restricted, 
cannot  be  founded  on  for  granting  any  injunction  to 
restrain  the  sinking  of  the  Defendants'  pit  through  the 
seams  of  the  Plaintiffs. 

My 
{fi)2B  i  C.  197. 


610 


CASES  IN  CHANCERY. 


1865. 

OOOLD 
t*. 

Tbb  Grbat 
Wbstbrn 

Dbbp  Coal 
CoMrANT* 


My  decision  renders  it  unnecessary  to  consider  the 
other  ground  insisted  on  by  the  Defendants,  and  which 
appears  to  me  to  be  proved  by  the  evidence,  namely,  that 
at  the  time  when  the  deputy  gaveller  fixed  the  situation 
of  the  new  pits  of  the  Defendants,  there  was  no  reason 
to  believe  that  the  sinking  of  such  new  pits  would  inter- 
fere with  any  actual  workings  of  the  Plaintiffs  ;  and  fur- 
ther  that  the  only  workings  of  the  Plaintiffs  with  which 
the  new  pit  of  the  Defendants  interferes  are  such  as  have 
been  made  by  the  Plaintiffs  designedly  for  the  express 
purpose  of  coming  into  collision  with  the  Defendants, 
and  laying  a  foundation  for  this  suit.  This  last  fact 
must  not  be  forgotten  in  considering  the  residue  of  the 
case  of  the  Plaintiffs,  namely,  the  alleged  imminent 
danger  of  their  works  being  irreparably  ruined  by  the 
operations  of  the  Defendants. 


On  this  point  of  the  case,  which  appears  to  have  given 
bis  Honor  the  Vice-Chancellor  some  anxiety,  I  had  the 
advantage  of  receiving  additional  and  very  satisfiustory 
evidence,  for  inasmuch  as  many  days  had  elapsed  after 
the  Vice-Chancellor's  judgment  before  I  read  and  con- 
sidered the  affidavits  at  the  end  of  the  argument,  I 
deemed  it  right  not  to  decide  upon  the  conjectural  state- 
ments contained  in  the  affidavits  which  were  before  his 
Honor,  but  to  ascertain  by  further  inquiry  the  actual 
results  of  the  workings  of  the  Defendants  since  the 
decree.  This  further  inquiry  has  left  no  doubt  upon  my 
mind. 


The  case  presented  to  me  on  the  part  of  the  Plaintiffs 
was,  that  between  the  Churchway  High  Delf  vein,  which 
is  the  lowest  of  the  upper  strata,  and  the  Colefard  High 
Delf  wein  a  great  body  of  water  would  be  found,  and  that 
this  intermediate  space  was  occupied  by  a  vein  of  porous 
stone  called  the  Brasillg  stone,  beneath  which  was  a 

seam 
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-Beam  of  coal  called  the  Brasilly  vein,  beneath  which  1866. 
again  was  another  seam  of  stone  also  called  BrasiUy  q^^lo 
stone,  and  below  this  a  tract  of  stone  called  the  Cole-  v. 

field  High  Delf  stone ;  and  the  statement  on  the  part  of  westeiw^ 
the  Plaintiffs,  which  I  extract  from  their  numerous  affi-  DbbfCoal 
davits,  was,  that  if  the  stone  above  the  Colefield  High 
Delf  vein  should  be  once  struck  by  the  pits  of  the  De- 
fendants, it  would  be  impossible  to  keep  the  water  down, 
except  at  a  ruinous  expense.  Since  the  decision  of  the 
Vice-Chancellor  the  Defendants  have  disproved  this 
statement  on  the  part  of  the  Plaintiffs  by  actual  expe- 
rience, for  it  is  clearly  proved  by  the  affidavits  subse- 
quently filed,  and  which  bring  the  account  of  the  De- 
fendants' working  down  to  the  third  day  of  the  present 
month,  that  the  Plaintiffs  have  actually  carried  their  pits 
through  the  upper  vein  of  the  BrasiUy  stone  and  the  vein  of 
BrasiUy  coal,  and  have  penetrated  to  a  considerable  depth 
into  the  lower  vein  of  the  BrasiUy  stone,  without  finding 
anything  beyond  a  very  inconsiderable  quantity  of  water. 

It  appears  that  the  water  that  flows  into  the  deep  pit 
of  the  Defendants  is  not  more  than  from  fifteen  to  twenty 
gallons  per  hour,  and  that  the  water  which  runs  into  the 
other  pit  is  not  more  than  from  forty  to  fifty  gallons  per 
hour.  On  the  other  hand  it  appears  that  the  engine  of 
the  Defendants  already  at  work  at  the  pits  is  capable  of 
winding  5,400  gallons  of  water  per  hour,  and  that  a  new 
engine  which  is  in  course  of  being  erected  by  the  De- 
fendants, and  which  may  be  completed  in  a  fortnight,  is 
capable  of  lifting  30,000  gallons  of  water  per  hour. 
These  facts  are  not  attempted  to  be  contradicted  on  the 
part  of  the  Plaintiffs,  but  in  their  further  affidavits  they 
have  departed  from  their  original  allegations,  and  now 
represent  that  a  much  larger  quantity  of  water  will  be 
found  by  the  Defendants  in  the  stone  lying  immediately 
above  the  Coleford  High  Delf  vein,  and  called  the  Cole- 
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ford  High  Delf  stone,  than  in  all  the  strata  taken  toge- 
ther from  the  surface  down  to  such  stone. 

The  whole  of  the  original  case,  therefore,  attempted  to 
be  proved  by  the  Plaintiffs,  that  if  the  stone  about 
Brasilly  vein  was  once  struck  by  the  pits  of  the  Defend- 
ants, it  would  be  impossible  to  keep  the  water  down 
except  at  a  ruinous  expense,  has  been  shown  by  experi- 
ence to  have  been  an  erroneous  conjecture. 

I  cannot,  therefore,  but  conclude,  in  the  language  of 
the  Defendants*  affidavits,  that  there  is  not,  upon  the 
facts  as  they  now  stand,  any  risk  whatever  of  the  Plain- 
tiffs* mines  being  damaged  by  any  water  that  may  arise 
from  Defendants*  workings.  I  am  also  satisfied  that  the 
workings  of  the  Defendants  are  being  conducted  upon  a 
skilful  and  improved  method,  and  that  the  means  which 
they  have  provided  in  their  engines  and  apparatus  are  suffi- 
cient to  remove  all  reasonable  ground  of  apprehension  of 
danger  to  the  Plaintifi*s.  In  my  judgment,  therefore, 
the  Plaintiffs'  case  entirely  fails,  and  I  have  reluctantly 
been  forced  to  the  conclusion  that  this  suit  has  been  in- 
stituted, not  so  much  for  the  legitimate  purposes  of  relief, 
as  in  the  hope  of  its  becoming  an  instrument  to  effect  a 
different  object.  I  must  therefore  decline  to  interfere 
with  the  decree  of  the  V ice-Chancellor,  and  I  am  obliged 
to  dismiss  this  appeal  with  costs. 
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KIRKWOOD  V.  THOMPSON.  Jufy  15, 18, 

20. 
rpHIS  was  an  appeal  from  a  decree  of  Vice-Chancellor     Before  The 
"*■      Wood  (a).  The  bill  was  filed  by  the  heir-at-law  and     chi^lor 
administratrix  of  Stephen  Kirkwood,  late  of  Kingston-        Lord 

upon-HulL  to  redeem  certain  hereditaments  which  had  . 

^  A  second 

been  mortgaged  and  sold  under  the  following  circum-  mortgagee 

mortgagee. 
By  an  indenture  dated  the  17th  January,  1846,  cer-  ^ia  power  o7 
tain  hereditaments,  the  property  of  Stephen  Kirkwood,  ^}^i  and 
were  conveyed  by  him  to  William  Cash  and  others  in  to  the  question 
fee  by  way  of  mortgage  for  securing  the  sum  of  6,500/.  of  «jndervalue, 
and  interest.     The  mortgage  contained  a  power  of  sale  same  posiUon 
in  case  of  default  in  payment  of  principal  or  interest  on  **  The'circum- 

six  months'  notice.  stance  that  the 

second  mort- 
gage is  in  the 
By  another  indenture  dated  the  16th  June,  1846,  other  ">'''"  f  « trust 
11        r.       .        ^^.  •  ,.-"'*'  «^^*  makes 

premises  were  mortgaged  by  Stephen  Kirhwood  in  fee  no  difference. 

to  George  Davidson  and  others,  as  the  trustees  of  the      ^^\  I"  Ij 

National  Provident  Institution^  to  secure  4,000/.  and  the  second 

interest.  ^^^^ 

at  the  time  of 
By  an  indenture  of  even  date  the  said  sum  of  4,000/. 
was  further  secured  by  a  second  mortgage  of  the  pre- 
mises comprised  in  Cash's  mortgage. 

The  two  last-mentioned  deeds  contained  power  of  sale, 
subject  to  the  proviso  that  the  power  should  not  be  exer- 
cised without  six  months'  notice,  or  unless  three  months' 
interest  was  in  arrear;  and  they  also  contained  a  pro- 
viso 
(a)  Repotted  2  Hem.  4  Mill.  392. 
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1865.  viso  exempting  the  purchaser  from  liability  to  see  to  the 
performance  of  this  condition,  and  restricting  his  remedy 
to  damages  only. 

Subsequently  to  these  deeds  Stephen  Kirkwood^  having 
borrowed  1,000/.  from  the  North  of  England  Fire  and 
Life  Insurance  Company,  agreed  to  execute  a  good  and 
efiectual  mortgage  to  the  Defendants  Messrs.  Thompson 
and  Carr^  as  trustees  for  the  insurance  company,  of  the 
hereditaments  comprised  in  the  previous  mortgages. 
This  agreement  was  carried  into  effect  by  an  indenture 
dated  the  10th  December,  184-7,  and  made  between 
Stephen  Kirhwood  of  the  one  part  and  Messrs.  Thomp^m 
and  Carr  of  the  other  part,  whereby  Kirhwood  conveyed 
to  Messrs.  Thompson  and  Carr  in  fee  all  the  heredita- 
ments comprised  in  the  above-mentioned  mortgage  deeds, 
but  subject  to  the  prior  mortgages,  upon  trust  that 
Messrs.  Thompson  and  Carr  should,  in  their  discretion, 
at  any  time,  without  any  further  consent  or  concurrence 
of  Stephen  Kirhwood,  his  heirs,  executors,  adminis- 
trators or  assigns,  sell  and  absolutely  dispose  of  the 
premises,  and  should  out  of  the  proceeds  of  such  sale  pay 
all  costs  and  expenses,  and  the  principal  money  and 
interest  due  to  themselves,  and  all  other  incumbrances, 
and  pay  over  the  surplus  to  the  mortgagor. 

Kirhwood  died  in  •Tti/y,  1848,  leaving  a  will,  but  the 
executor  renounced  probate,  and  administration  was 
granted  to  Mary  Todd,  one  of  the  Plaintiffs,  on  the 
10th  February,  1859. 

In  1849,  in  consequence  of  default  having  been  made 
in  payment  of  the  interest  due  to  them,  the  North  of 
England  Insurance  Company  entered  into  possession  of 
the  premises  and  received  the  rents,  which  were,  how- 
ever, as  they  stated  in  the  answer,  insufficient  to  pay 

the 
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the  interest  on  the  company's  mortgage,  after  paying       1865. 
tlie  interest  on  the  prior  mortgages. 

In  1850  the  trustees  of  the  National  Provident  Insti- 
tution, with  the  consent  of  the  persons  interested  in 
Cashes  mortgage,  put  up  to  auction  the  whole  of  the 
hereditaments  comprised  in  their  mortgage.  Previously 
to  the  sale  the  solicitors  of  the  National  Provident  In- 
atitution  communicated  to  the  North  of  England  Com- 
pony  their  intention  to  sell,  and  gave  them  a  formal  notice 
to  pay  the  prior  mortgage,  but  no  notice  was  given  to 
any  person  on  behalf  of  the  mortgagor,  there  being  at 
that  time  no  representative  of  Kirkwood^s  estate. 

Mr.  Hallf  one  of  the  directors  of  the  North  of  England 
Company^  attended  the  sale,  which  took  place  on  the 
24th  October,  1850,  and  became  the  purchaser  of  part 
of  the  property  for  5,590/.  The  North  of  England 
Company  adopted  this  purchase  and  paid  the  purchase- 
money,  and  Hall  executed  a  declaration  of  trust  in  their 
favon 

The  North  of  England  Company  was  subsequently 
dissolved,  and  their  business  was  purchased  by  the 
Liverpool  and  London  Fire  and  Life  Assurance  Com- 
pany,  and  the  premises  were  conveyed  to  their  trustees 
mMay,  1860. 

The  Plaintiffs  filed  the  present  bill  against  Messrs. 
Thompson,  Carr  and  Hall  and  the  Liverpool  and  London 
Assurance  Company,  praying  that  the  Plaintiffs  might 
be  declared  entitled  to  redeem  the  premises  purchased 
by  Hall,  and  that  Hall  and  all  persons  claiming  under 
him  might  be  declared  trustees  for  the  Plaintiffs,  and 
that,  if  necessary,  the  conveyance  to  Hall  and  to  the 
Liverpool  and  London  Assurance  Company  might  be 

cancelled, 
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cancelled,  and  that  the  premises  might  be  conveyed  to 
the  Plaintiffs  on  payment  by  the  Plaintiffs  of  what  should 
V.  be  found  due  from  them  on  taking  the  accounts,  and  that 

Thoiipbon.  jj^  taking  the  accounts  the  Defendants  might  be  charged 
with  the  full  value  of  the  mortgaged  premises  at  the 
present  time,  or  at  such  other  time  as  the  Court  might 
think  fit. 

The  Vice-Chancellor  was  of  opinion  that  there  was 
no  reason  either  in  law  or  under  the  special  circumstances 
of  the  case  for  impeaching  the  sale,  and  dismissed  the  bill 
with  costs.     From  this  decision  the  Plaintiffs  appealed. 

Mr.  Willcock  and  Mr.  T.  A.  Roberts  for  the  Plaintifis. 

The   sale  to  Hall  was   really  one  to  the  North  of 
England  Company^  who  were  second  mortgagees  and 
also  in  possession.     A  second  mortgagee  cannot  purchase 
for  his  own  benefit  from  the  first  mortgagee.     He  is  in 
the  position  of  a  trustee  for  the  mortgagor ;  and  here  we 
have  the  additional  circumstance   that  the  purchasers 
were  in  possession,  and  had  thereby  an  advantage  in 
getting  up  the  sale,  and  special  means  of  knowledge. 
Moreover,  they  were  not  simple  mortgagees,  but  trus- 
tees for  sale,  for  their  security  was  in  that  form,  and- 
they  were,   therefore,   in   a   special   position   of  trust; 
liakestraw  v.   Brewer  (a)  ;   Re  Bloye  (6) ;    Ex  part^' 
Rushforth  (c) ;    Smith    v.    Chichester  {d)  ;    Ex   parte 
James  (e)  ;   Bownes    v.    Grazebrook  ( f )  ;    Ex    parte 
Hughes  (g).     The  case  of  Shaw  v.  Bunny  (A),  in  which 
the    Lords    Justices    differed,    is    the    only   authority 
against  us. 


With 


(a)  2  P.  Wms,  511.  (e)  8  Ves.  337. 

(b)  1  Mac.  ^  G.  488.  (/)  3  Mer.  200. 
(r)  10  F(S,  409.  (g)  6  Ves.6\7. 
(d)  1  Con.  ^  Law.  488.  (A)  13  W.  R.  374. 
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With  respect  to  the  question  of  value :  the  sale  must 
be  treated  not  as  a  sale  between  strangers^  but  as  strictly 
as  any  other  transaction  between  persons  in  a  fiduciary  v. 

relation.  Thomfwm. 

Mr.  Giffard  and  Mr.  Kay  for  the  Defendants. 

The  sale  was  by  auction,  and  perfectly  fair  and  open. 
Strangers  were  present,  and  purchased  several  'of  the 
lots.  The  second  mortgagees  had  nothing  to  do  with 
getting  up  the  sale,  which  was  entirely  managed  by  the 
first  mortgagees. 

The  right  of  a  second  mortgagee  to  purchase  from  a 
first  mortgagee  is  established  by  Shaw  v.  Bunny  (a). 
And  there  is  no  distinction  between  an  ordinary  mort* 
gage  and  a  security  in  the  form  of  a  trust  for  sale.  In 
neither  case  does  the  mortgagee  stand  in  a  fiduciary 
relation  to  the  mortgagor ;  Parkinson  v.  Hanbury  (&) ; 
Dobson  V.  Land  (c) ;  Knight  v.  Marjoribanhs  {d). 

Mr.  Willcock  in  reply. 

The  Lord  Chancellor  (Lord  Cranworth).. 

This  case  does  not  appear  to  me  to  present  any  real 
difficulty.  In  the  first  place,  that  a  mortgagee  can  pur- 
chase from  his  mortgagor  is  a  matter  that  is  always  con« 
sidered  as  settled,  though,  I  believe,  in  some  early  cases 
there  has  been  allusion  to  a  doubt  on  the  subject ;  and 
Sir  Edward  Sugden  said  that  the  relation  between 
trustee  and  cestui  que  trust,  although  in  some  sense 
existing  between  mortgagee  and  mortgagor,  has  never 
been   so  held  to  exist  as  that  the  mortgagee  cannot 

purchase 

(fl)  13  W.  R.  374.  (f)  8  Hare,  216. 

(6)  1  Dr. * Sm.  US;  S.  C.  {d)  2  Mac.  4  G.  10. 

an  appeal,  13  W.  R.  331. 
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1 865.       purchase  from  the  mortgagor.     That  is  not  disputed. 
^^^^^^"^^      Then  if  that  is  so,  why  should  there  be  any  difficuhy 

KiRKWOOD  riM  1  i 

V.  on  this  subject  ?    1  he  real  reason  why  a  person  standmg 

Thompson.     ^^  ^j^^  relation  of  trustee  cannot  purchase  from  the  cestuC 
qtie  (rust  is,  that  he  cannot  purchase  that  which  he  is  to 
sell ;  he  has  a  duty  to  perform,  and  of  course  he  ean* 
not  purchase,  for  that  would  be  putting  himself  in  a 
situation  in  which  his  interest  would  become  an  interest 
inconsistent  with  the  duty  which  he  has  to  perform. 

The  next  step  is,  can  he  purchase  under  a  power  of 
sale  executed  by  a  first  mortgagee  ?     It  seems  to  me  to 
follow  as  a  necessary  corollary,  because  the  sale  that  is 
made  under  the  power  of  sale  by  a  first  mortgagee  is 
substantially  a  sale  by  the  mortgagor,  for  it  is  a  sale 
made  under  an  authority  given  by  the  mortgagor  para- 
mount to  the  title  of  the  second  mortgagee.     It  seems  to 
me,  that  on  the  principle  of  the  case  there  is  no  diflfereocc 
whatever  between  a  purchase  from  a  first  mortgagee 
under  a  power  of  sale  and  a  purchase  from  the  mortgagor 
himself.     Even  if  that  were  doubtful  upon  principle,  I 
consider  it  to  have  been  settled  by  authority  in  the  case 
of  Shaw  V.  Bunny,  because  there  is  no  way  of  getting 
out  of  the  fact,  that  that  case  was  so  decided  by  the 
Master  of  the  Rolls,  was  brought  by  way  of  appeal 
before  this  Court,  and  was  so  decided   by  the  Lords 
Justices.     It  is  very  true  that  the  learned  Judge,  Lord 
Justice  Turner,  expressed  some  doubt  about  it,  but  that 
does  not  signify,  it  is  just  the  same  as  if  the  case  were 
brought  before  a  Court  where  there  are  several  judges 
sitting,  and  the  majority  so  decided ;  and  it  is  by  act  of 
parliament  determined  that  the  affirmance  of  a  decree  of 
the  Master  of  the  Rolls,  or  one  of  the  Vice-Cbancellors, 
by  the  Court  of  Appeal,  is  just  the  same  as  if  it  had 
been  so  decided  by  the  full  Court     I  think  it  is  clear 
that  that  has  been  so  settled.     Lord  Justice  Knight 

Brwx, 
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Bruce,  in  affirming  the  decision  of  the  Master  of  the 
Rolls  in  Shaw  v.  Bunny ^  decided  in  favor  of  the  mort- 
gagee's title,  "  there  being  no  special  circumstances  "  to  «. 
prejudice  his  right :  the  only  question  is,  whether  there     Thomp»oii. 
are  any  special  circumstances  here  to  vary  the  general 
rule. 

Now  the  special  circumstances  relied  on  were  these : 
First,  the  mortgagee  was  in  possession.  That  makes  no 
difference ;  being  in  possession  could  only  make  a  differ- 
ence if  it  created  an  obligation  between  the  mortgagee 
and  the  mortgagor  which  would  not  have  existed  if  he 
had  not  been  in  possession.  Nothing  of  the  sort  is  sug- 
gested; no  duty  arises  on  being  in  possession,  except, 
certainly,  to  account  to  the  mortgagor  in  a  way  onerous 
to  the  mortgagee;  but  there  is  no  duty  which  would 
prevent  the  relation  between  the  mortgagee  and  his 
mortgagor  different  from  what  would  have  existed  if  he 
had  not  been  in  possession. 

Then  it  was  suggested  that  this  was  not  strictly  a 
mortgage  at  all,  that  it  was  merely  a  conveyance  in  trust 
to  sell.  It  is  true  that  it  is  in  form  a  conveyance  in 
trust  to  sell,  but  as  between  the  mortgagor,  the  person 
conveying,  and  the  person  to  whom  it  was  conveyed  in 
trust  to  sell^  it  certainly  was  a  mortgage  as  far  as  he  was 
concerned.  He  took  possession,  and  he  taking  posses- 
sion would  be  liable  to  account  as  mortgagee.  It  cannot 
be  contradicted  that  between  the  parties  conveying  and 
the  parties  to  whom  it  was  conveyed  it  certainly  was  a 
mortgage.  It  is  possible — I  do  not  say  whether  that 
would  be  so, — that  there  might  have  been  different 
duties  as  between  him  and  the  mortgagor  if  he  had  sold 
than  would  have  existed  in  the  case  of  a  simple  mort- 
gage. But  what  took  place  is  something  that  comes  in 
paramount  and  prior  to  the  exercise  of  the  duties  as. 
T  T2  trustee; 
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1865. 


trustee;  he  never  can  sell,  because  persons  having  a 
paramount  title  to  his  title  choose  to  exercise  that  right, 
and  therefore  prevent  the  possibility  of  his  exercising  his 
right,  which  is  a  trust  only  to  arise  if  it  was  ever  in  his 
power  to  sell,  which  it  was  not,  in  consequence  of  the 
sale  made  by  the  prior  mortgagees. 


That  being  so,  the  next  special  circumstance  that 
is  alleged  here  is,  that  the  parties  stood  in  such  a 
situation  that  we  must  take  this  as  a  sale  at  an  under- 
value. It  was  not  urged,  indeed  it  could  not  be  urged, 
that  here  there  was  any  undervalue  as  between  third 
parties,  so  as  to  enable  them  to  set  aside  the  sale; 
but  it  was  said  the  relation  between  these  parties 
made  that  capable  of  being  considered  in  a  Court  of 
Equity  an  undervalue  which  would  not  have  been  an 
undervalue  as  between  strangers.  That  begs  the  whole 
question,  because  the  moment  you  determine  that  this 
mortgagee  or  quasi  mortgagee  was  entitled  to  purchase, 
you  put  him  exactly  in  the  position  of  a  common 
stranger  who  purchases ;  so  that  there  is  no  reason  to 
look  at  the  question  of  undervalue  in  a  different  way 
from  that  in  which  you  would  have  looked  at  if  any 
third  parties  had  purchased.  It  would  be  out  of  the 
question  to  talk  of  this  as  an  undervalue,  it  was  com- 
peted for  at  an  auction.  I  agree  with  Mr.  Willcock, 
that  being  sold  by  auction  would  not  be  at  all  con- 
clusive of  the  value,  but  there  is  no  reason  to  treat  this 
as  a  sale  that  was  not  made  in  the  best  manner  pos- 
sible; the  vendors  had  the  property  valued,  and  pre- 
cautions were  taken  *  that  it  should  not  be  sold  at  an 
undervalue ;  it  is  perfectly  true  that  shortly  after 
the  sale  it  would  seem  that  the  persons  who  had  pur- 
chased had  so  far  made  a  good  bargain — it  was  a  very 
speculative  sort  of  property, — that  they  had  an  oppor- 
tunity  of  selling  it  at  an  advance  of  1,000/.,  but  that  is 

quite 
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quite  immaterial^  and  I  think,  if  that  objection  were  to        1865. 
prevaili  no  sale  could  be  safe,  if  after  lying  by  for  eleven     ^^^^^ 
years  it  was  afterwards  to  be  suggested  m  this  way  that  the  v. 

property  was  sold  at  an  undervalue.  I  think,  therefore,  Thompsow. 
that  the  suggestion  of  undervalue  fails  entirely,  and  that 
that  is  not  a  matter  that  ought  to  influence  ray  judgment 
I  think  the  decision  of  the  Vice-Chancellor  perfectly 
right,  and  consequently  that  this  appeal  ought  to  be 
dismissed  with  costs. 

Feb.  25, 27, 
■    ♦  28. 

July  3. 

TBE  ATTORNEY-GENERAL  v.  ST.  JOHN'S       £!rD7j^t 
HOSPITAL,  BEDFORD.  ^'"»- 

The  jarisdic- 

rpHE  information  in  this  case  was  filed  against  the  ^^"rt^l'^cu 

master  and  co*brethren  of  the  hospital  of  St  John  eery  over  the 

the  Baptist,  Bedford,  the  Reverend  Henry  Pearse,  the  JoJ^oraUons 

master  of  the  hospital  and  rector  of  the  parish  of  St.  John  affected  with 

the  Baptist,  and  the  mayor,  aldermen  and  burgesses  of  ^^  purely 

Bedford,  in  whom  the  presentation  to  the  mastership  ecclesiastical 

and  rectory  was  vested,  praying  for  a  declaration  that  lay  corpora- 

the  lands  held  by  the  master  were  subject  to  a  charitable  **°wV      i^ 

trust,  and  that  no  part  of  them  belonged  to  the  rectory  the  charter  of 

of  St.  John's,  Bedford;  for  a  scheme  for  the  better  I'^fily  Ve^ 

administration   of  the   property,  having   regard  to  the  property  of 

poor  of  the  town  of  Bedford,  and  for  the  better  appli-  ^^s  directed 

Cation  of  the  rents  of  the  property.  }P  ^  applied 

^     ^      -^  for  the  benefit 

of  the  poor, 

The  Master  of  the  Rolls,  before  whom  the  information  Jj^^^dl'thl^''' 

Was  heai'd,  made  a  decree,  declaring : — 1.  That  the  pro->  trust,  although 

nertv  ^^^f'^^*^** 
r^*^V  ccTitunes  cer- 
tain fixed 
mentt  only  had  been  made  to  the  poor  and  the  surplus  rents  had  been  enjoyed  I 
master. 

But  where  a  municipal  corpoi^tion  had  for  more  than  three  centuries  e^^ercised  the 
right  of  presentation  to  the  mastership  of  a  charity  for  their  own  benefit,  without 
acknowledgment  of  any  trust,  the  Court  refused  to  declare  that  the  right  of  presentation 
was  affected  with  a  trust  for  the  charity. 
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perty  of  the  hospital  was  impressed  with  a  charitable 
.  Q  trust ;  2.  That  the  Defendants,  the  corporation  of 
•.  Bedford^  had   no   power  to   dispose   of    the   right  of 

Hosp^TAi.!    presentation  to  the  mastership  of  the  hospital ;    3.  That 

a  scheme  for  the  administration  of  the  trust  property 

should  be  settled  (a). 

The  hospital  appears  to  have  been  founded  in  the 
reign  of  Henry  II.,  but  all  the  earlier  documents  relating 
to  it  are  lost.  The  most  important  of  them  was  a 
charter  of  endowment  by  Robert  de  ParySj  a  copy  of 
which  exists  in  an  ancient  book  of  memoranda  at  Lincoln^ 
dated  the  23rd  January,  1400.  The  charter  as  there 
transcribed  is  as  follows : — 

"  Memorandum  quod  Anno  Domini  DCCCCmo.,  octa- 
gesimo,  Robertus  de  Parys,  Fundator  Novi  Hospitalis 
Sancti  Johannis  Baptists  in  villa  Bedford  ad  declara- 
cionem  status  ejusdem  Hospitalis  in  futurum  vult  et 
ordinat  quatenus  in  se  est,  quod  in  dicto  Hospital!  sint 
duo  vel  tres  Fratres  secundum  facultatem  dicti  Hospi- 
talis quorum  magis  provectus  teneat  locum  Magistri. 
Qui  Fratres  simul  dicant  matutinas  et  alias  horas  canon- 
icas  et  celebrent  ofiicia  divina  pro  vivis  et  pro  mortuis 
singulis  diebus  secundum  statum  dicti  Hospitalis;  et 
simul  eciam  comedant  in  aula  et  jaceant  in  Dormitoriis 
et  deferant  vesturam  honestam  et  tonsuram  presbiteralem 
cum  uno  mantello  de  panno  nigro  vel  de  alio  colore 
honesto  secundum  disposicionem  Magistri.  Qui  eciam 
Fratres  in  ingressu  suo  jurabunt  obedientiam  Magistro 
prsedicto,  et  quod  stabunt  in  eodem  Hospitali  ad  termi- 
num  vitae  suae  psallentes  et  orantes  pro  anima  diet 
Roberti  de  Parys  Fundatoris,  et  pro  animabus  Johann' 
et  Henrici  de  Sancto  Johanne,  et  Johannis  nepotis  / 
eciam  (?  eorum)  qui  redditus  vel  possessiones  eidi 
Hospitali  dederunt^  seu  dabunt  in  futurum.     Vult  eci 

(a)  The  case  is  reported  12  W.  R.  1045. 
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et  ordinat  prsBdictus  Fundator  quod  omnes  inopes  qui  1865. 
sunt  de  libera  procreacione  prsedictae  villse  in  qua  idem  ^^"^ 
Hospitale  situatur,  si  ad  illam  inopiam  per  infortunium  '«, 

et  absque  culpa  sua  devenerint,  et  petant  sustentacionemi  |7'  ^°""** 
caritatemve,  in  eadem  domo  recipiantur  per  magistrum 
et  confratres,  universis  inopibus  extra  villam  Bedfordise 
procreatis  omnino  repulsis.  Nee  licebit  Majori  nee 
Ballivis  Bedford  nee  Burgensibus  ejusdem  villae  aliquem 
inopem  ad  dictum  Hospitale  praesentare  priusquam  mihi 
seu  successoribus  meis  fucrit  praesentatus,  et  cum  volun- 
tate  mea  vel  successorum  meorum  erit  recipiendus.  Et 
quod  omnes  excessus  eorundem  fratrumi  intra  septa  Hos* 
pitalis  praedicti  commissi  vel  extra,  corrigantur  et  puni* 
antur  per  magistrum  praedictum.  Et  si  fratres  in  cor* 
reccione  praedicta  rebelles  inventi  fuerint  per  episcopum 
corrigantur.  Vult  eciam  et  ordinat  praedictus  Fundator 
quod  ad  omnes  articulos  supra-scriptos  tenendos  et  fir- 
miter  observandos  quilibet  frater  in  ingressu  suo  praestet 
juramentum  corporale.  Et  eciam  vult  et  ordinat  prae* 
dictus  Fundator  quod  copia  istius  ordinacionis  pro  infor- 
tunio  incendiiy  vel  alio  quocumque,  remaneat  in  communi 
cista  villae  praedictae  et  irrotulatur  penes  Majorem  et 
Ballivos  qui  sunt  et  pro  tempore  futuro  erunt,  ad  majorem 
hujus  rei  securitatem.  Et  ad  omnia  et  singula  in  ista 
ordinacione  contenta  et  iirmiter  tenenda  praesentibus 
aigillum  roeum  est  appensum.'* 

The  authenticity  of  the  dale  at  the  head  of  this  charter 
was  questioned;  and  the  Master  of  the  Rolls  was  of 
opinion  that  the  charter  was  an  authentic  document^  but 
that  the  date  had  been  erroneously  altered  by  the  copyist 
from  1280,  which  his  Honor  considered  to  be  the  correct 
date,  to  980. 

The  constitution  and  history  of  the  hospital  and  the 
circumstances  which  gave  rise  to  the  present  contention 

will 
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1 865.       ^iU  ^^^^  conveniently  appear  from  the  following  statement 
of  them  in  the  judgment  of  the  Master  of  the  Rolls:— 

**  According  to  this  document  the  hospital  was  endowed 
UotriTAU  *°^  established  for  the  support  of  two  or  three  brethren, 
of  whom  the  more  advanced  was  to  be  the  master,  and 
also  for  the  relief  of  free  bom  inhabitants  of  the  town  of 
Bedford  in  needy  circumstances,  to  be  presented  to  them 
for  that  purpose.  It  provides  for  their  mode  of  living 
and  their  dress.  It  appears,  however,  by  this  document 
that  although  Robert  de  Parys  is  styled  Fundator  nofoi 
Hospitalis  three  other  persons  had  endowed  the  hospital 
with  possessions,  who  were  all  dead.  It  appears  also  by 
documents,  to  which  I  have  already  referred,  that  in  truth 
it  had  been  founded  in  the  reign  of  Henry  II.,  but  I 
cannot,  I  think,  allow  this  circumstance  to  destroy  the 
statement  made  in  the  charter  or  the  unavoidable  in- 
ference to  be  drawn  from  it.  Robert  de  Parys  had  the 
power  to  declare  what  were  the  objects  for  which  the 
{lospital  was  founded,  and  the  laws  by  which  it  was  to 
be  regulated.  Proceeding  on  this  conclusion,  and  con- 
sidering this  to  be  a  correct  account  of  the  objects  of  the 
original  foundation,  it  follows  that  if  the  charter  has  not 
been  lawfully  superseded  by  any  subsequent  act  or  pro- 
ceeding the  whole  hospital  was  given  at  that  time  for 
charitable  purposes,  and  that  its  possessions  were  to  be 
so  applied.  It  also  follows  as  a  necessary  consequence 
that  the  subsequent  endowments,  unless  otherwise  speci- 
fied by  their  respective  grantors,  were  to  be  applied  for 
the  same  purposes.  This  view  is  confirmed  by  many 
subsequent  endowments  which  were  made  '  Deo  et 
Hospital!  Sancti  Johannis  Baptisti  et  fratribus  ibidem, 
Deo  servientibus,'  and  in  some  '  In  sustentationem 
pauperum  prsdicti  Hospitalis.'  In  the  taxation  of  Pope 
Nicholas,  in  the  time  of  Edward  I.,  which  omits  all 
notice  of  eleemosynary  institutions,  this  hospital  is  not 
mentioned,  although  its  existence  at  that  time  is  proved 

incontestably. 
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ificontefitably.  From  the  earliest  time  that  any  mention 
18  made  of  the  parish  of  St.  John  it  appears  to  have  been 
attached  to  the  hospital  itself.     Whether  it  was  a  rectory  9^ 

or  a  vicaragei  if  both  the  great  and  the  small  tithes  were     ?J* ''®""  * 
taken  by  the  master  and  brethren^  and,  if  they  performed 
the  ecclesiastical  and  parochial  duties  attached  to  the 
parish,  was  not  a  matter  which   would   be  kept  very 
distinct ;  it  was  practically  immaterial. 

''The  earliest  notice  of  it  in  the  papers  before  me  is  in 
an  entry  in  the  episcopal  records  of  Lincoln  in  the  year 
1S09|  where  it  is  entered  among  the  benefices  belonging 
to  the  archdeaconry  of  Bedford  as  *  a  vicarage  in  the 
church  of  St.  John,  Bedford,  which  belongs  to  the 
brethren  of  the  hospital  of  the  same  town.'  If  the  great 
tithes  were  taken  by  the  master  as  parts  of  the  endow- 
ment of  his  officei  this  would  be  quite  correct ;  but  as 
the  parochial  duties  would  be  performed  by  the  master 
or  by  one  of  the  brethren,  the  distinction  between  a 
rectory  and  a  vicarage  might  easily  have  faded  away. 
Accordingly  in  the  return  made  in  the  Rolls  for  the 
augmentation  office  it  is  thus  stated : — *  The  hospital  of 
St*  John  in  Bedford  was  founded  by  Robert  of  Parys  to 
the  intent  to  find  a  master  and  priest  to  sing  and  pray 
for  the  soul  of  the  said  Robert  Henry  St.  John  and 
others  which  should  be  hereafter  benefactors  of  the  said 
hospital.  The  church  of  the  said  hospital  is  the  parish 
of  itself,  and  there  belongeth  to  the  same  about  eighty* 
jiine  houseling  people,  and  the  said  master  or  incumbent 
of  the  said  hospital  is  the  parson  and  serveth  the  cure 
there,  and  there  is  none  other  parson  or  curate  to  minister 
unto  the  said  parishioners  there  at  times  of  visitation, 
but-  the  said  master  and  chaplain/  then  it  proceeds  to 
give  the  value  of  the  lands,  and  afterwards  says,  *  There 
have  been  no  lands,  tenements  or  other  hereditaments 
deprived  from  the  said  hospital  since  the  4th  day  of 

February 
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1865*       February  in  the  twenty-seventh  year  of  the  king's  reign, 

y^^''^      albeit,  as  it  is  said,  the  predecessors  of  the  incumbent 
Att.-Obiu  ^  «   ,  1.1 

9.  there  have  put  away  of  the  possessions  which  sometime 

UotriTAu     ^'^  belong  or  were  parcel  of  the  said  possessions,  but  in 

whose  time  or  what  the  value  thereof  was  or  the  intent 

thereof  cannot  be  known.'     For  a  hundred  years  (firom 

1280  to  1374)  the  master  was  regularly  elected  by  the 

brethren,  which  is  a  clear  proof  of  the  existence  of  such 

persons  as  brethren,  either  residing  in  or  belonging  to 

the  hospital  up  to  the  year  1374,  when  John  Apptland 

was  elected.     When  he  vacated  the  office  of  master  does 

not  appear,  but  it  is  after  an  interval  of  seventy  years 

that  the  next  appointment  of  master  is  recorded.     This 

took  place  in  Junej  1444.    This  was  on  the  presentation 

of  the  mayor  of  Bedford.    From  that  time  to  the  present 

the  presentations  have  always  been  made  by  the  mayor 

of  Bedford.     How  this  right  became  vested  in  him  does 

not  appear.     It  might  have    happened   that   the  first 

mayor  who  appointed  a  master  was  one  of  the  brethren 

of  the  hospital,  and  that  subsequently  this  right  was 

supposed  to  be  vested  in  the  mayor  in  that  character.     It 

may  have  been  that,   during   the  time  of  Henry  Vis 

reign,   the  brethren  had  disappeared,  and  the   mayor 

assumed  a  function  which  no  other  person  was  capable 

of  performing.     It  may  also  have  been  by  some  grant 

from  the  crown ;  if  it  was  by  royal  grant,  all  trace  of  it 

has  disappeared :  we  are,  therefore,  left  to  speculate  as 

to   the   most   probable   mode  by  which  the  patronage 

became  vested  in  the  mayor.     The  subsequent  appoint* 

ments  during  the  remainder  of  the  reign  of  Henry  VI 

seems  to  have  partaken  of  the  agitation  which  was  then 

pervading  the  country,  and  from  the  beginning  of  June^ 

1444,  till  the  end  oi  August,  1461,  when  Edward  IV 

was  king,  a  period  of  seventeen  years,  no  less  than  nine 

elections  of  masters  of  the  hospital  took  place — a  clear 

proof   that   some   of    the   vacancies    were   compulsory. 

Down 
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Down  to  the  election  of  JbAn  Stronger ^  which  took  place  18G5. 
in  Henry  VI IPs  reign,  in  1530,  the  master  took  an  oath 
to  observe  the  ordinances  of  the  hospital.  Since  that  "  '«." 
time  the  oath  has  been  discontinued.  The  presentation  „*'  ^<*""** 
was  made  by  the  mayor,  or  by  the  mayor  and  burgesses. 
The  person  selected  was  appointed  sometimes  to  the 
mastership  alone,  and  sometimes  he  is  styled  master  or 
rector,  and  sometimes  the  presentation  is  to  the  hospital 
or  parish  church.  In  all  cases  the  mayor  presents  ratione 
officii^  and  nowhere  does  it  appear  that  the  mayor  was  a 
brother  of  the  hospital,  but  up  to  this  time,  that  is,  to 
the  appointment  o(  Strynger  in  1530,  the  trusts  of  the 
original  foundation  are  strongly  impressed  on  the  hospital 
and  on  its  possessions*  Nothing  that  has  occured  since 
removes,  or  indeed,  in  my  opinion,  tends  to  abrogate  or 
diminish,  the  trusts,  so  imposed.  It  is  not,  I  think, 
necessary  to  go  into  any  detailed  enumeration  or  con-> 
aideration  of  the  facts  connected  with  the  subsequent 
history  of  the  hospital.  The  result  generally  may  be 
shortly  summoned  up  to  this  effect :  a  person  of  the  name 
of  Conyers  obtained  a  grant  from  queen  Elizabeth  of  the 
reversion  in  the  right  of  nominating  the  master  on  the 
next  vacancy,  on  the  assumption  that  the  hospital  was  a 
charity  which  had  become  vested  in  the  crown  under  the 
Statute  of  Chantries,  1  Edward  VI.  The  interest  of 
ConyerSf  such  as  it  was,  became  vested  in  Williams, 
who  was  mayor  of  Bedford  in  the  reign  of  James  I,  and 
he,  and  ailer  him  several  persons  deducing  title  through 
him,  claimed  the  right  of  nomination  of  a  clerk  to  the 
mastership  as  their  private  property  under  the  grant  of 
the  crown.  The  decision  of  the  Courts  was  uniformly 
against  all  such  claimants.  Divers  of  these  cases  have 
been  reported.  The  first  is  in  Cro.  Eliz.  in  1588(a). 
Then,  again,  it  appears  to  have  been  heard  in  1616,  in 
the  reign  oi  James  I,  of  which  copies  of  the  records  are 

produced ; 
(fl)  2  0o.  Eliz.  190. 
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1865.       produced ;  and|  again,  it  was  heard  in  the  time  of  Lord 
Hardwickf  in  the  reign  of  George  II  (a).    These  cases 
V.  do  not|  any  of  them,  decide  the  case  before  me,  but  they 

HwiTAu  *^®  brought  forward  apparently  to  establish  this  conclu- 
sioui  namely,  that  as  WiUiama  and  his  descendants 
endeavoured  to  affix  a  trust  on  this  hospital,  under  which 
they  claimed  to  be  entitled,  and  as  the  Court  had  in 
every  case  rejected  the  claim  and  decided  against  the 
trust,  therefore  there  is  no  trust  affecting  the  hospital 
The  question  whether  there  existed  a  charitable  trust 
which  affected  these  lands  of  the  hospital  in  the  sense  in 
which  it  is  now  brought  before  me  never  was  raised." 

The  Defendant,  the  Rev.  Henry  Pearse,  by  his  answer 
alleged  that  the  ecclesiastical  foundation  known  as  the 
Hospital  of  SLJohrCSf  Bedford^  if  not  originally  annexed 
to,  had  for  many  centuries  been  annexed  to  and  con* 
solidated  with  the  rectory  of  the  parish  of  SL  John, 
forming  therewith  one  ecclesiastical  benefice;  that  the 
foundation  was  a  corporation  aggregate,  but  that  the 
corporation  had  for  some  centuries  past  existed  only  in 
name,  and  that  he,  the  Defendant  Pearse,  was  the  only 
member  thereof;  that  the  Defendant  was,  upon  the 
resignation  of  his  predecessor,  instituted,  as  to  an  eccle- 
siastical benefice,  to  the  rectory  of  the  parish  church  of 
8t  John  the  Baptist,  with  the  hospital  of  St.  John  the 
Baptist,  in  the  town  of  Bedford;  that  the  Defendant 
had  always  considered  the  benefice  as  purely  ecclesias* 
tical,  and  as  free  from  any  payments  or  trust  except 
certain  weekly  payments  to  ten  almsmen  chosen  by  th^ 
rector  for  the  time  being;  that  in  1850  the  governors 
of  Queen  Anne's  Bounty,  after  full  inquiry,  made  a  loan 
to  the  Defendant  for  the  purpose  of  improving  the 
rectory  house,  on  the  security  of  a  mortgage  of  all  glebe 
lands  and  tithes  payable  to  the  rector  of  the  living  of 

St.  John 
(ft)    WilUs,  Rep.  608. 
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St.  John  the  Baptist  and  master  of  the  hospital ;  that  1865. 
the  property  of  the  rectory  and  hospital  ought  to  be 
considered  as  belonging  to  one  consolidated  benefice ;  "  v. 
that  such  property  from  time  immemorial  had  been  ^'^^^^  * 
accustomed  to  be  let  upon  leases  for  lives,  or  for  forty 
years,  at  ancient  yearly  rents,  the  incumbent  for  the  time 
being  receiving  for  his  own  use  the  fines  paid  upon 
granting  or  renewing  of  leases^  and  also  the  rents 
reserved ;  that  such  leases  had  been  granted  in  the  name 
of  the  master  and  co-brethren  of  the  hospital  of  St.  John 
as  a  corporate  body,  and  under  their  seal,  but  had  been 
in  fact  granted  by  the  rector  for  the  time  being,  at  his 
sole  free  will  and  pleasure ;  that  it  had  been  customary, 
on  affixing  the  seal  of  the  corporation  to  any  lease,  to  do 
80  in  the  presence  of  two  of  the  almsmen,  but  that  such 
almsmen  had  nothing  further  to  do  with  granting  the 
leases,  and  did  not  form  part  of  the  corporation. 

The  Defendants,  the  corporation  of  Bedford,  also  put 
in  an  answer,  which  contained  the  following  passage: — 

"  There  is  in  the  town  of  Bedford  an  ancient  founda- 
tion known  as  an  hospital,  called  the  Hospital  of  St.  John 
the  Baptist;  of  its  origin  and  constitution  little  can  be 
ascertained  with  certainty,  but  it  seems  to  have  been 
founded  (or  refounded)  about  the  middle  of  the  thirteenth 
century,  on  the  basis  of  some  similar  institution  pre- 
viously existing,  and  the  corporate  title  of  it  as  refounded 
appears  to  be  'The  Master  and  Brethren  of  the  Hospital 
of  St.  John  the  Baptist,  in  the  town  of  Bedford,  in  the 
county  of  Bedford*  Whether  the  corporate  body  of  it 
is  or  not  composed  of  a  master  and  co-brethren  or 
beadsmen,  or  of  what  such  corporate  body  is  composed, 
is  a  question  of  great  difficulty,  on  which  we  are  unable 
to  express  an  unqualified  opinion;  but  it  seems  clear 
that  the  master  of  the  hospital  has  for  some  centuries 
(we  believe  for  five  at  least,  though  how  long  we  cannot 

precisely 
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1866.        precisely  say)  been  the  rector  of  the  parish  of  St.  John's, 
j^^"^^^       Bedford,  and  the  parish  church  of  St.  Johns,  Bedford, 
V.  has  during  the  same  period  been  identical  with  what  is 

Umtital  supposed  to  have  been  the  chapel  of  the  hospital ;  and 
in  fact  we  believe  that  from  a  time  anterior  to  that  at 
which  the  line  between  an  ecclesiastical  preferment  and 
a  charitable  institution  was  clearly  defined^  the  con- 
joined mastership  and  rectory  has  been  considered  as  an 
ecclesiastical  preferment*  The  so-called  co-brethren  or 
beadsmen  have  had,  for  many  centuries  at  least,  nothing 
to  do  with  the  corporation  beyond  a  mere  custom  (which 
perhaps  is  modern),  that  two  of  a  number  of  poor 
persons,  commonly  called  the  beadsmen,  who  are  nomi- 
nated by  and  receive  small  stipends  from  the  master, 
should  be  present  when  leases  are  granted  under  the 
corporate  seal;  and  it  is  doubtful  whether  they  can 
be  considered  as  forming  part  of  the  corporate  body. 
Hence,  in  truth,  whatever  may  be  the  real  origin  and 
constitution  of  what  is  called  the  Hospital  of  St.  John 
the  Baptist,  it  is  impossible  now  to  treat  it  as  a  charitable 
corporation,  or  as  a  charity  in  the  ordinary  sense  of  the 
word.  The  mastership  of  it  has  been  from  time  anterior 
to  legal  memory  merged  in  and  united  with,  and  has,  in 
feet,  become  identical  with,  the  rectory  of  the  parish  of 
St  Johns,  Bedford;  while,  on  the  other  hand,  the  cor- 
poration, which  was  in  name,  and  may  have  been  once 
in  fact,  aggregate,  has  substantially  become  a  corporation 
sole  in  the  person  of  the  rector  of  St.  John's.  The 
extreme  antiquity  of  the  institution,  and  the  difficulty  of 
distinguishing  in  such  very  early  times  between  charitable 
and  purely  ecclesiastical  foundations,  is  greatly  increased 
in  the  present  case  by  the  circumstance,  that  for  a 
century  and  a  half,  commencing  in  the  reign  of  James  I., 
successive  attempts  were  made  to  fix  upon  the  institu- 
tion, or  on  part  of  it,  a  character  purely  charitable, 
which  attempts  appear  to  have  been  supported,  in  some 

cases 
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cases  at  least,  by  forgery  of  documents;  and  it  would  1865. 
seem,  even  by  the  forgery  of  a  supposed  order  of  the 
Court  of  Exchequer.  It  can  easily  be  understood,  that 
tbe  very  difBcult  historical  questions  which  arise  with  S^«^wi"'« 
reference  to .  the  so-called  hospital  are  greatly  com- 
plicated by  the  fact,  that  at  least  two  centuries  and  a 
half  ago  attempts,  more  or  less  successful,  were  made  to 
tamper  with  the  evidences  of  the  original  foundation.** 

Mr.  W.  H.  JBlack,  formerly  assistant  keeper  of  public 
records,  filed  an  affidavit  to  the  following  effect: — 
''That  he  had  examined  the  documents  produced  in  the 
suit ;  that  there  was  not  among  the  ancient  deeds  pro- 
duced a  single  grant  to  the  church  of  St  JolirCs^  Bed- 
ford,  but  that  they  all  conveyed  and  assured  to  St,  JohCa 
Hospital  only  ;  that  prior  to  the  Reformation,  the 
bishops  of  Lincoln  canonically  required  the  successive 
masters  of  the  hospital  to  swear  obedience ;  and  that  the 
records  of  the  archdeaconry  of  Bedford,  and  of  the 
diocese  of  Lincoln,  contained  no  terrier  relating  to  the 
church  or  hospital  of  St  John*s,  Bedford,  though 
numerous  terriers  were  found  for  all  the  other  parishes 
of  the  town.  The  Master  of  the  Rolls,  upon  the  hearing 
of  the  cause,  made  a  decree  declaring  that  the  property 
of  the  hospital  was  impressed  with  a  charitable  trust; 
that  the  Defendants,  the  corporation,  had  no  power  to 
dispose  of  the  right  of  presentation  to  the  mastership  of 
the  hospital,  and  that  a  scheme  for  the  administration  of 
the  property,  and  future  application  of  the  revenues  of 
the  charity,  should  be  settled  by  the  Judge  in  chambers  ; 
and  that  the  costs  of  all  parties  ought  to  be  taxed,  and 
paid  out  of  the  funds  of  the  charity.'* 

The  Defendants,  the  corporation  of  Bedford,  appealed 
fr(Hn  the  decree  of  the  Master  of  the  Rolls. 

The  Attomey-General,  Mr.  Hobhouse  and  Mr.  T.  JST. 

Terrell  appeared  in  support  of  the  information. 

Mr. 
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Mr.  Baggallay  and  Mr*  Wichens  appeared  for  the 
Corporation  of  Bedford. 

V. 

Tw^"r»*        '^^^  Defendant  the  Rev.  Henry  Pearse  did  not  appear 
on  the  appeal. 

The  following  cases  were  referred  to : — The  Aiiomef^ 
General  v.  St.  Cross  Hospital  {a)  \  The  Attorney- 
General  V.  The  Fishmongers*  Company  (i) ;  Re  Shrews- 
bury School  {c)\  and  Adams  and  Lamherfs  Case{d). 


UotriTAU 


The  Lord  Justice  Turner. 

Julg  3.  This  is  an  information  filed  by  the  Attorney-Generaly 

ex  officio,  against  the  master  and  co-brethren  of  the 
hospital  of  St.  John  the  Baptist  in  the  town  oUBedfori^ 
the  Rev.  Henry  Pearse^  clerk,  who  is  the  master  of  the 
hospital,  and  also  the  rector  of  the  parish  of  St.  John  in 
Bedford,  and  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Bedford^  for  the  purpose  of  subjecting  to 
trusts  for  charity  some  considerable  property  alleged  to 
belong  to  the  hospital,  which  is  an  ancient  foundation  in 
the  town  of  Bedford.  The  hospital  appears,  at  some 
very  remote  period,  to  have  been  incorporated  by  the 
above-mentioned  title,  and  it  has  for  centuries  subsisted, 
and  still  subsists,  under  that  title,  and  has  used,  and  still 
uses,  a  common  seal.  It  appears  to  have  originally  con- 
sisted of  a  master  and  two  brethren,  but  in  later  times 
there  seem  to  have  been  a  larger  number  of  persons  who, 
though  called  beadsmen,  have  assumed  to  act  as  brethren. 
There  seems  to  have  been  from  the  earliest  times  a 
church  belonging  to  the  hospital,  and  this  church  has 

for 

(a)  8  De  G.,  M.  4  G.  38.  (c)  1  AfyL  ^  O.  632. 

(6)  5  Myi.  i  Cr.  lU  {d)  4  R^.  104. 
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for  many  centuries  been  used  as  the  church  of  the  parish        1865. 

of  SL  John,  in  which  the  hospital  is  situated.     For      J^^IT 
\  ^  ,  Att.-Gew. 

several  centuries  the  offices  of  master  of  the  hospital  and  «. 

rector  of  the  parish  have  been  held  together,  the  master     ^      i"al* 

of  the  hospital  being  also  rector  of  the  parish.     In  the 

early  times  of  the  hospital  the  master  appears  to  have 

been  elected  to  the  office  of  master  by  the  co-brethren, 

and  to  have  been  instituted  to  the  mastership  by  the 

Bishop  of  Lincoln  on  their  presentation,  but  for  the  last 

300  or  400  years  he  has  been  instituted  by  the  bishop 

both  to  the  mastership  and  rectory,  on  the  presentation 

first  of  the  mayor  and  subsequently  of  the  Corporation 

of  Bedford,    He   has  always   on  the  occasion   of  his 

being   instituted   taken   the   oath    of   canonical    obedi* 

cnce.    There  are  many  grants    of  land  to    the  master 

and  co-brethren,  but  only  two  or  three  of  these  grants 

refer  in  terms  to  any  charitable  purpose.     There  is  no 

trace  of  any  grant  of  land  or  any  other  grant  to  or  in 

fcivour  of  the  rectory  of  St.  John's. 

There  appears  to  have  been  a  very  long  and  pro- 
tracted litigation  respecting  this  foundation  in  the  reigns 
of  Elizabeth  and  James  I.,  and  several  commissions  of 
inquiry  respecting  it  appear  to  have  been  issued  in 
those  reigns,  upon  which  inquisitions  were  taken.  The 
documents  before  us  leave  no  doubt  in  my  mind,  that 
throughout  these  proceedings  the  foundation  was  recog- 
nized as  a' charitable  foundation.  It  appears,  indeed, 
that  in  the  course  of  these  proceedings  a  sum  of  \2d. 
per  week  was  ordered  to  be  paid  by  the  master  and 
rector  to  twelve  poor  men,  and  payments  of  about  the 
same  amount  seem  to  have  been  continued  to  be  made 
up  to  the  present  time.  We  find  also  from  the  docu- 
ments before  us,  that  in  the  time  of  Charles  II.  there 
was  a  dispute  between  the  Corporation  of  Bedford  and 
one  George  Williams^  who  claimed  under  a  grant  from 

Vol.  11—4.  U  U  D.J.S.     the 
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1865.  the  town  respecting  the  title  to  the   iDastership   and 

!^^^^C^  rectory,  and  that  this  dispute  led  to  proceedings  in  gvare 

V.      '  impedity  in  which  the  Corporation  oi Bedford  established 

^l^l^^^^^  their  right  to  the  presentation. 

The  informant's  claim  to  have  the  property  in  question 
subjected  to  trusts  for  charity  is  based  upon  a  charter  of 
one  Robert  de  Parys,  the  date  and  authenticity  of  which 
is  disputed;  and  the  information,  ader  stating  this  charter 
and  a  variety  of  documents  which  are  relied  on  by  the 
informant  as  supporting  the  title  of  the  charity  and 
leading  to  the  conclusions  above  mentioned,  prays  as 
follows :— [His  Lordship  then  read  the  prayer  of  the 
information  and  the  passages  in  the  answers  of  the 
Defendants  the  Rev.  H.  Pearse  and  the  Corporation 
of  Bedford  before  referred  to.  His  Lordship  also 
stated  the  effect  of  the  affidavit  of  Mr.  Black  and  the 
decree  made  by  the  Master  of  the  Rolls,  and  proceeded 
as  follows]  : — 

The  Defendants  the  Corporation  of  Bedford  have 
appealed  from  this  decree,  and  we  are  now  to  dispose 
of  this  appeal.  It  was  contended,  on  the  part  of 
the  Appellants,  that  the  property  in  question  is  eccle- 
siastical property  belonging  wholly  to  the  church,  and 
that  this  Court  tlierefore  has  no  jurisdiction  over  it; 
that  the  property  is  affected  by  no  trust  either  for  the 
rector  or  master  or  for  the  poor ;  that  the  payments  to 
the  poor  have  been  and  are  at  the  discretion  of  the 
rector  or  master ;  and  that  even  assuming  that  they  are 
not  merely  discretionary  payments,  they  must  be  mea- 
sured by  the  amounts  which  have  been  ordinarily  paid, 
and  the  jurisdiction  of  this  Court  would  not  extend 
beyond  securing  those  payments.  The  points  thus 
contended  for,  on  the  part  of  the  Appellants,  strike 
at  the  very  root  of  this  information ;  and  certainly,  if 
they  are  well  founded,  this  decree  cannot,  in  my  judg- 
ment 
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menty  be  maintained.     We  must  consider  these  points,        1865. 
thereforey  and  it  will  be  convenient  to  deal  with  them      ^*^">^^^ 

,      ,  ATT.-<iEN. 

senatim.  «. 

St.  John's 

_,,._-  .  ,  HOIPITAL. 

That  this  Court  has  no  power  over  property  simply 
and  purely  ecclesiastical,  and  not  affected  by  any  trust, 
any  more  than  it  has  power  over  lay  property  not  so 
aflected,  cannot,  as  I  conceive,  be  doubted ;  but  as  little 
as  I  think  can  it  be  doubted,  that  if  ecclesiastical  pro- 
perty be  affected  by  a  trust,  the  power  and  jurisdiction 
of  this  Court  to  enforce  and  execute  the  trust  attaches 
equally  as  it  would  attach  upon  lay  property  similarly  cir- 
cumstanced. The  question  therefore  upon  the  first  part 
of  the  Appellants'  contention  must,  as  it  seems  to  mc,  be 
not  whether  the  foundation  of  this  hospital  was  an  eccle- 
aiastical  or  lay  foundation — and  I  am  disposed  to  think 
that  it  was  an  ecclesiastical  foundation ;  but  whether 
the  property  belonging  to  this  hospital  is  or  is  not  sub- 
ject to  a  trust — and  this  question  again  depends,  as 
I  think,  upon  the  authenticity  and  effect  of  the  charter 
of  Robert  de  Parys.  The  authenticity  of  this  charter 
vas  disputed  on  the  part  of  the  Appellants  in  the  course 
of  the  argument  before  us.  It  was  suggested,  on  their 
part,  that  it  was  a  forged  instrument;  and  it  was  said 
that  Robert  de  Parys,  who  was  the  master  of  the 
hospital,  although  he  may  have  had  power  to  lay  down 
rules  for  the  government  of  the  hospital,  could  have  no 
power  to  regulate  the  terms  of  the  foundation.  But 
upon  examining  the  documents  before  us,  it  is  evident 
that  Robert  de  Parys  has  been  throughout  treated  as 
the  founder  of  this  hospital.  He  is  mentioned  to  have 
been  so  in  the  surveys  taken  in  the  reigns  of  Henry  VIII. 
and  Edward  VI.,  and  he  is  found  to  have  been  so  in  the 
inquisition  taken  in  the  time  of  James  I. ;  and  as  to  this 
very  charter,  the  copy  of  it  contained  in  the  register  at 
Lincoln  is  certified  to  have  been  collated  with  the  ori- 
U  U  2  ginal. 
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1865.       ginal.     There  cannot,  therefore,  as  it  seems  to  me,  be 
/^^^      any   reasonable   doubt  as   to    the   authenticity  of   the 
t>.  charter.     And  as  to  the  power  of  Robert  de  l^arys  to 

St.  John's  ^ake  the  charter,  it  is  to  be  observed,  that  from  the 
contents  of  the  charter  there  is  every  reason  to  believe 
that  the  foundation  made  by  it  was  based  upon  an  older 
foundation,  and  that,  independently  of  the  recognitions 
of  the  charter,  it  would  be  most  unsafe  to  presume  that 
Robert  de  Parys  had  no  power  to  make  it  in  the  absence 
of  the  proof,  which  no  doubt  has  been  lost  in  the  lapse 
of  ages,  of  the  object  and  terms  of  the  older  foundation. 
Then  as  to  the  effect  and  operation  of  this  charter  of 
Robert  de  Parys,  it  is  in  these  terms  : — [His  Lordship 
read  the  charter.] — Now,  the  effect  and  operation  of 
this  charter  was,  as  I  apprehend,  this  : — that  all  tie 
property  then  belonging  to  the  hospital,  and  all  the 
property  which  it  might  afterwards  acquire  and  which 
might  not  be  directed  to  be  applied  to  other  purposes, 
was  to  be  applied  to  the  purposes  specified  in  the  charter, 
and  amongst  those  purposes  for  the  benefit  of  the  poor 
to  whom  the  charter  refers ;  and  accordingly  we  find, 
that  in  all  the  proceedings  relating  to  this  foundation, 
some  provision  has  been  made  for  the  poor ;  and  in  the 
inquisitions  taken  under  the  commission  for  charitable 
uses,  we  find  that  the  property  there  mentioned  was 
conveyed  to  the  master  and  rector  of  the  hospital  and 
rectory  and  his  successors,  "  to  the  intent  that  the  same, 
and  the  rents,  revenues,  issues  and  profits  thereof,  should 
be  perpetually  disposed,  employed,  applied  and  bestowed 
by  the  masters  and  rectors  of  the  said  hospital  and 
rectory  for  the  time  being,  for  and  towards  the  main- 
tenance of  the  said  master  and  rector,  being  a  preaching 
minister  for  the  said  parish  of  St.  John  the  Baptist,  and 
for  and  towards  the  clothing  and  relief  of  poor  aged  men 
of  the  town  of  Bedford  aforesaid,  presented  by  the  cor- 
poration of  the  said  town  of  Bedford,  and  other  good 

and 
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and  charitable  uses.'*  That  only  sums  of  fixed  amount 
have  for  a  great  length  of  time  past  been  paid  to  the 
poor  cannot,  in  my  opinion,  make  any  difference.     The  \,, 

trust  being  clear,  this  Court  must  execute  it,  and  cannot     ^*  John's 
be  bound  by  the  course  which  has  been  pursued  in  the 
distribution  of  the  income  between  the  objects  of  the 
charity.     For  these  reasons  I  entirely  agree  in  the  first 
declaration  contained  in  this  decree. 

With  all  respect  to  the  Master  of  the  Rolls,  however, 
I  cannot  see  my  way  to  support  the  second  declaration 
contained  in  the  decree,  that  the  right  of  presentation 
to  the  mastersliip  of  the  hospital  vested  in  the  Corporation 
of  Bedford  is  held  by  the  corporation  on  the  same  trusts* 
The  mastership  of  this  hospital  has  now  for  above  400 
years  been  united  to  the  rectory  of  Su  John,  and  I  should 
feel  great  difficulty  in  making  a  decree,  the  effect  of 
which  would  be  to  sever  this  union ;  for  if  the  corporation 
be  trustees  for  the  hospital  of  the  right  to  present  to 
the  mastership,  they  would,  as  I  apprehend,  be  bound 
to  present  the  nominee  of  their  cestuis  que  trust,  whilst 
the  right  to  present  to  the  rectory  would  belong  to  them 
in  their  own  right;  but,  independently  of  this  difficulty, 
there  is  another  which  appears  to  me  to  be  insuperable. 
The  Corporation  of  Bedford,  in  one  form  or  another,  has 
had  and  exercised  the  right  to  present  to  the  rectory  and 
mastership  for  more  than  three  centuries  and  a  half,  and 
without,  so  far  as  I  can  find,  any  acknowledgment  or 
recognition  of  any  trust  being  reposed  in  them  or  any 
interference  whatever  on  the  part  of  the  hospital  or 
those  interested  in  it.  They  even  sold  the  next  presen- 
tation to  the  hospital  as  early  as  the  time  of  Edward  VI. 
It  is  true  that  the  right  of  presentation  to  the  mastership 
appears,  in  very  early  times,  to  have  belonged  to  and 
been  exercised  by  the  co-brethren ;  but,  even  then,  the 
right  docs  not  appear  at  all  times  to  have  been  exercised 

without 
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1866.       without  qualification,  for,  on  one  occasion,  the  license 
Att.-Ges.     ®^  '^®  patron  to  elect  appears  to  have  been  first  adud. 
V*  There  is  no  doubt  much  obscurity  as  to  this  part  of  the 

Hospital,  case;  but  certainly  I  am  not  prepared,  after  so  great 
a  lapse  of  time,  to  say  that  the  corporation  are  trustees 
of  this  right  of  presentation.  Lord  Hardwicke*^s  decree, 
on  which  the  Respondents  relied  as  to  this  part  of  the 
case,  so  far  as  it  can  be  considered  to  affect  the  question 
at  all  (which  I  do  not  think  it  does,  as  upon  the  supple- 
mental bill  filed  in  that  case,  the  sole  question  was 
between  the  corporation  and  Williams),  seems  to  me  to  be 
more  in  favor  of  the  Appellants  than  of  the  Respondents, 
as  the  decree  gave  the  rectory  and  mastership  to  the 
presentee  of  the  corporation.  I  think,  therefore,  this 
second  declaration  must  be  struck  out,  and  perhaps  the 
best  mode  of  setting  the  decree  right,  in  this  respect, 
will  be  to  introduce  into  the  first  declaration  the  words 
^'but  not  including  the  right  of  presentation  to  the 
mastership  and  rectory." 

As  to  the  third  declaration,  nothing  was  said  upon  it 
in  the  course  of  the  argument  before  us,  and  it  is  unne- 
cessary therefore  for  me  to  say  more  than  that  I  think  that 
it  is  right.  Subject  to  the  alterations  above  suggested, 
I  think  this  decree  must  be  affirmed,  and,  having  regard 
to  the  very  great  difficulty  of  the  case,  I  think  we  may 
properly  follow  the  precedent  set  up  by  the  Master  of 
the  Rolls,  and  order  the  costs  of  all  parties  of  this 
appeal  to  be  paid  out  of  the  estate. 

The  Lord  Justice  Knight  Bruce.    I  agree. 
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GALLOWAY  i^.  THE  MAYOR,  COMMONALTY 

AND    CITIZENS    OE    THE    CITY    OF     \.    ,, 

Mar.  27. 
LONDON.      (No.  2.)  Jpr.  27, 28,29. 

Majf  2,  9. 

rjpHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of    Before  The 

^      the  Master  of  the  RolU  dismissing  his  bill  with    ^""^f/Es!""" 

costs.  The  Corpora- 

tion of  London 
in  1 862  ob- 
The  bill  prayed  for  a  declaration  that  the  Corporation  tained  an  act 

o{  London  were  not  empowered  by  the  Holborn  Valley  themTo'mfkea 

Improvement  Act,   1864,  to  take   compulsorily  certain  new  street  and 

property  of  the  Plaintiff  for  the  purpose  of  making  it  that  purpose, 

over  to  the  Metropolitan  Railway  Company^  in   pur-  ^^^^  certain 

suance  of  an  agreement  dated  the  26th  otJune,  1862,  or  ling  land  not 

for  any  other  purpose  than  tl>e  erection  of  the  works  8t?e"et'^^Abou*t 

authorized  by  the   said   act,  and  for  an  injunction   to  the  same  time 

restrain  the  corporation  from  proceeding  on  a  notice  to  Mny  obuined" 

treat  of  the  30ih  of  July,  186i,  and  it  prayed  that  the  «"  actautho- 

..1,1  ,  I  r  .    tiz'ing  the  com- 

suit  mignt  be  taken  as  supplemental  to  a  former  suit  pany  and  the 

between  the  same  parties  relating  to  the  same  property.    conjo';*^*o'*  *<> 

An  agreements  for 
the  sale  of  land 
by  th«  corporation  to  the  company.  Shortly  before  either  act  had  passed  the  corpo- 
lation  entered  into  an  agreement  with  the  company  to  take  under  the  powers  of  their 
act  and  sell  to  the  company  certain  lands  including  larid  of  the  Plaintiff.  The 
Flaintiff  filed  his  bill  to  restrain  the  corporation  fVom  taking  his  land  on  the  ground 
of  this  agreement  and  obtained  an  injunction.  After  this  another  act  was  passed 
authorizing  the  corporation  to  take  lands  for  another  undertaking ;  and  by  this  act, 
after  reciting  that  certain  lands  might  be  taken  under  it  which  were  liable  to  be  taken 
by  the  corporation  under  their  former  act,  and  with  respect  to  which  an  agreement  was 
**  under  the  authority  "  of  that  act  and  the  railway  act  entered  into  between  the  cor- 
poration and  the  company,  and  that  it  was  expedient  "  tliat  the  rights  of  the  company 
under  such  agreement  should  be  preserved,"  it  was  enacted  that  nothing  in  the  present 
act  should  prejudice  "  the  rights  of  that  company  under  the  said  Agreement,"  but  that 
all  the  provisions  of  the  agreement  should  be  as  applicable  to  the  lands  if  purchased 
tinder  the  powers  of  the  present  act  as  they  would  have  been  if  they  had  been  purchased 
under  the  former  act.  The  Plaintiff's  land  was  liable  to  be  taken  under  this  latter  act. 
HflJf  by  the  Lord  Justice  Knight  BmcCf  affirming  the  decision  of  the  Master  of 
the  KoUs,  the  Lord  Justice  Turner  dissenting,  that  the  legislature  had  by  the  latter  act 
recognized  the  validity  of  the  agreement,  and  that  the  agreement  was  therefore  no 
obstacle  to  the  corporation  taking  the  laud  of  the  Plaintiff  under  the  latter  act. 
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1865.  An  appeal  in  the  former  suit  from  an  order  of  Vice- 

y^^^^^^       Chancellor  Wood,  refusing   an   injunction,  is   reported, 
V.  supra,  p.  213,  where  the  facts  of  that  case  are  fully 

^rho^^l^  stated,  and  it  will  only  be  necessary  to  add  the  facts 
which  occurred  subsequently  to  the  order  of  the  Lords 
Justices,  which  restrained  the  corporation  from  taking 
the  Plaintiflf's  property  under  a  notice  given  in  pur- 
suance of  the  powers  conferred  on  them  by  The  Metro- 
politan Meat  and  Poultry  Market  (Western  Approach) 
Act,  1862;  the  ground  of  the  decision  being  that  the 
corporation  having  entered  into  the  agreement  above 
referred  to  of  the  26th  of  June,  1862,  to  sell  a  con- 
siderable part  of  the  property  to  the  Metropolitan 
Railway  Company,  were  not  bona  fide  exercising  their 
powers  for  the  object  of  their  act,  but  for  an  object  for 
which  those  powers  were  not  conferred. 

On  the  23rd  of  June,  1864,  was  passed  The  Holborn 
Valley  Improvement  Act,  1864,  27  &  28  Vict.  c.  Ixi, 
which  empowered  the  corporation  to  take  lands  for  the 
purposes  of  the  improvements  thereby  authorized.  The 
PlaintiflTs  property  was  within  the  limits  for  taking 
lands,  and  was  clearly  liable  to  be  taken  if  wanted  for 
the  purposes  of  the  act.  The  act  contained  no  clause 
enabling  the  corporation  to  dispose  of  superfluous  lands, 
except  that  it  incorporated  The  London  (City)  Improve- 
ment Act,  1847  (10.&  1 1  Vict,  c.  cclxxx),  which  contained 
the  limited  powers  for  that  purpose,  which  are  mentioned 
in  the  report  of  the  previous  case,  supra,  p.  214.  The 
37th  section  of  The  Holborn  Valley  Improvement  Act 
was  as  follows  : — 

"  And  whereas  certain  lands  may  be  taken  under  the 
powers  of  this  act,  which  were  delineated  on  the  plans 
and  described  in  the  books  of  reference  mentioned  in 
the  4th  section  of  The  Metropolitan  Meat  and  Poultry 
Market  (Western  Approach)  Act,  1862,  and  in  respect 

of 
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of  which  lands  an  agreement  was,  under  the  authority  of  1865. 
that  act  and  the  Metropolitan  Railway  Acts,  entered  q^^'*^'*^ 
into  between  the  said  mayor,  commonalty  and  citizens  v. 

and  the  Metropolitan  Railway  Company,  and  it  is  ex-  ^  "i^^doh.'* 
pedient  that  the  rights  of  that  company  under  such 
agreement  should  be  preserved :  therefore  nothing  in  this 
act  contained  shall  prejudice  or  affect  the  rights  of  that 
company  under  the  said  agreement,  but  all  the  covenants 
and  provisions  thereof  shall  be  as  applicable  to  the  same 
lands,  if  purchased  under  the  powers  of  this  act,  as  they 
would  have  been  if  they  had  been  purchased  under  the 
powers  of  the  said  Metropolitan  Meat  and  Poultry 
Market  (Western  Approacli)  Act,  1862." 

On  the  28th  of  July,  1864,  the  injunction  granted  by 
the  Lords  Justices  in  the  former  suit  was  made  perpetual 
by  Vice-Chancellor  Wood  at  the  hearing  of  the  cause. 

On  the  30th  of  July,  1864,  the  corporation  served  the 
Plaintiff  with  a  notice  to  treat  under  the  Holborn  Valley 
Improvement  Act,  reserving,  however,  by  the  notice,  all 
their  rights  under  the  Metropolitan  Meat  and  Poultry 
Market  (Western  Approach)  Act,  1862,  and  their  notice 
under  that  act. 

In  October,  1864,  the  Plaintiff  filed  his  present  bill, 
alleging  that  no  puri)Ose  for  which  •the  Plaintiff's  pro-  "^ 
perty  was  wanted  was  stated  by  the  corporation,  that 
they  did  not  want  it  for  the  purposes  of  the  Holborn 
Improvement  Act,  and  that  they  were  seeking  to  acquire 
it  merely  for  the  purpose  of  carrying  into  effect  the 
agreement  of  the  26th  of  June,  1862.  The  corporation 
admitted  by  their  answer  that  they  did  not  know  that 
they  should  want  the  Plaintiff's  property  for  any  purpose 
connected  with  the  Holborn  Valley  improvements. 

The 
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ISSS.  Th«  Master  of  the  Rolk  held  that  by  the  37Ui  section 

of  the  Holborn  Valley  Improvement  Act  the  legislatare 
kid  in  effect  declared  the  agreemeat  of  Jmte,  1862,  to 
be  A  Talid  agreement,  and  had  moreover,  with  the  know- 
kd^  thai  the  corporation  had  fettered  thefar  discretion 
bv  it,  renewed  their  power  to  take  the  property  in 
5jaeidogL  Hks  Honor  considered  that  the  legislature 
kfel  thtts  withdrawn  the  case  from  the  consideration  of 
m  C^ut  of  Equity,  and  he  dismissed  the  bill  with  costs. 

Mr.  AifJt,  Mr.  Sebcyn  and  Mr.  Bagshawe  for  the 

T^  KTsenc  case  £flkrs  Grom  the  former  in  two  points, 

irsc.  :3)e  sKrvdoction  of  section   37  of  the   Holborn 

htpcwvnaefU  Act ;  secondly,  in  the  omission  from  that  act 

gc  jsy  sack  ;nenl  power  of  selling  saperfluous  land  a» 

w:k$  vX^ttKweii  in  dbe  act  ef  186e  (25  &  26  Ftc<.  c.  ckxiT, 

Sw  ^"^'^     Tb(  ccqpcnCsdtt  are  thus  thrown  back  upon  the 

set!:9^  pcvifr  ceoeuntd:  n  die  incorporated  act  of  1847 

tlO  i  II  IlrfL  c,  cc5i32L>,  nnder  which  they  cannot  sell 

kmd  without   first  bffiifing  on  iL     Unfess,  therefore, 

ibey  can  make  out  that  case  under  the  37th  section 

they  are  in  a  worse  poaean  now  than  they  were  on  the 

fcrmer  occasion.     Bu:  &e  JTch  section  does  not  profess 

to  give  the  agreement  of  the  26th  of  June,  1862,  any 

further  efficacy  than  h  had  befcre.    That  agreement,  as 

ii  stood,  would  not  (lave  applied  to  a  purchase  under  the 

present  act ;  it  therefore  was  provided  by  the  37th  section 

that  it  should  so  apply,  but  the  section  does  not  express 

and  cannot  be  understood  to  imply  that  it  should  apply 

otherwise   than  with   whatever  defects  it  might  have, 

there  not  being  a  word  expressing  an  intention  either  to 

validate  or  invalidate  it     [7^  Lord  Justice  Knight 

Brixe:   Is  there  any  objection  for  want  of  parties? 

Sir  Uvyk  Cairns:  We  object  that  the  railway  company 

ought  to  be  here.]     We  contend  that  the  company  are 

not 
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not  necessary  parties  we  have  nothing  to  do  with  them.        1865. 

The  question  simply  is,  have  the  corporation  power  to     J**^"^^^ 

take  our  property  or  not?    That  they  have  agreed  to  sell  it  r. 

to  the  company  cannot  give  to  the  company  such  an  ^"J]^*'*™* 

interest  as  to  make  them  proper  parties  to  the  suit^  any 

more  than  a  sub-purchaser  would  be  made  party  to  a 

specific  performance  suit.     The  former  suit  proceeded  to 

a  final  decree  in  the  absence  of  the  company,  and  this 

suit  stands  in  the  same  position.     We  ace  not  arguing 

the  question  whether  the  agreement  is  good  or  bad,  if 

we  were,  the  railway  company  might  have  a  right  to  be 

here,,  but  that  is  a  question  with  which  we  have  nothing 

to  do,  the  only  question  being,  whether  the  corporation 

can  take  our  property,  which  it  is  admitted  that  the 

railway  company  cannot   do  directly.     It  would  be  m 

very  bad  precedent  to  hold  that  in  a  contest  with  s 

railway  company,  as  to  its  power  to  take  certain  lands^ 

all  the  parties  to  whom  the  company  may  have  agreed 

to  resell  parts  of  it  most  be  made  parties* 

The  Lord  Justice  Knight  BaucE :  My  impression^ 
is  that  the  Metropolitan  Railway  Company  ought  to  be 
here. 

The  Lord  Justice  Turner:  I  also  am  inclined  to 
think  that  the  Metropolitan  Railway  Company  are 
necessary  parties.  The  case  does  "not  seem  to  me  to> 
be  governed  by  any  analogy  to  that  of  sub^purchasers  in 
suits  for  specific  performance. 


The  decree  was  discharged  without  prejudice  to  any» 
question,,  and  liberty  given  to  amend  the  bill  by  making 
the  Metropolitan  Railway  Company  ^parlies.  This  bainng 
been  done,  the  case  came  on  again  for  hearing. 


Mr. 
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Mr.  JRolt  and  Mr.  Bagshawe  for  the  Plaintiff. 

Galloway         The  act  of  1864  does  not  validate  the  agreement.     If 

^      *•  it  does  not,  the  corporation  cannot  take,  under  that  act, 

Corporation 
OF  London,    for  the  purposes  of  the  agreement,  since  the  act  gives 

Apr,27,2S,29,  them  no  power  to  sell  land  without  first  building  on  it, 

and  if  they  revert  to  the  act  of  1863,  they  are  met  by  the 

decree  in  the  former  suit. 

The  Attorney 'General  (Sir  R.  Palmer),  Mr.  Jessel  and 
Mr.  Bristowe  for  the  Metropolitan  Railway  Company. 

The  ca?e  now  is  entirely  different  from  that  in  the 
former  suit.  If  the  Court  now  interferes  it  will  be  saying 
that  the  powers  given  by  an  act  which  recognizes  the 
agreement  of  36th  June,  1863,  are  not  to  be  exercised 
because  that  agreement  has  been  entered  into.  The 
former  decision  in  this  Court  was,  however,  only  on  an 
interlocutory  application,  and  was  come  to  in  our  absence. 
We  are  not  precluded  at  the  hearing  from  rearguing  the 
question,  and  we  contend  that,  even  apart  from  the  effect 
of  the  Holborn  Valley  Act,  the  present  bill  was  rightly 
dismissed.  At  the  time  when  the  agreement  was  entered 
into,  the  corporation  had  not  power  to  take  the  property 
in  question,  but  we  had  power  to  take  it  compulsorily ; 
17  &  18  Vict.  cap.  ccxxi;  33  &  33  Vict.  cap.  xcvii,  sects. 
9,  10,  11.  The  agreement  therefore  imposes  no  burden 
on  the  land-holder,  for  if  this  agreement  had  not  been 
entered  into,  the  railway  company  would  have  given 
notice  to  take  the  property.  The  former  of  these  two 
acts  gave  the  railway  company  power  to  contract  with 
the  city.  The  agreement  was  in  furtherance  of  the 
object  of  the  act,  and  was  good,  though  made  before 
parliamentary  powers  for  carrying  it  into  effect  had  been 
acquired;  Great  Western  Railway  Company  \.  Birming^ 
ham  and  Oxford  Junction  Railway  Company  (a).     The 

decision 
(a)  2  Phill.  597,  G04.  ' 
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decision  in  Edwards  v.  Grand  Junction  Railway  Com"        1865, 
pany  (a),  has  been    qualified   by    Caledonian   Railway     ^^^'^^^ 
Company  v.  Magistrates  of  Helensburgh  (b),  and  Preston  v. 

V.  Liverpool,  Manchester,  ^c.  Railway  Company  (c)  ;  ^p^L^^^ow" 
but  only  to  ihis  extent,  that  the  contract  made  by  pro- 
moters before  the  act  is  not  binding  on  the  company,  if  it 
be  one  which  if  made  after  the  act  would  be  ultra  vires, 
and  that  the  contract  of  the  promoters  before  incorpora- 
tion does  not  bind  the  company  after  incorporation, 
unless  the  company  interferes  with  the  lands  to  which  it 
relates.  The  present  case  is  governed  by  Eastern 
Counties  Railway  Company  v.  Hawkes  {d),  which  shows 
that  an  agreement  like  this,  pending  an  application  to 
parliament,  is  valid.  Now,  as  to  its  affecting  the  rights 
of  the  corporation  against  land-holders,  the  corporation 
had  power  to  take  land  at  their  discretion  for  the  purpose 
of  re-sale,  and  it  was  a  wise  and  unobjectionable  course 
to  secure  a  good  purchaser  beforehand.  The  argument 
as  to  the  discretion  of  the  company  being  fettered,  was 
urged  unsuccessfully  in  Hawkes's  case.  The  dismissal 
of  this  bill,  then,  would  be  right,  even  if  the  37th  section 
of  the  Holborn  Valley  Act  were  out  of  the  case.  But 
that  section  is  decisive.  The  act  was  passed  with  full 
notice  of  the  agreement,  and  yet  confers  fresh  power  to 
take  this  property,  and  provides  that  the  agreement  is  to 
apply  to  it  when  taken  under  this  act.  It  is  true  that  it 
does  not  in  terms  confirm  the  agreement ;  but  it  treats  it 
as  valid,  treats  it  as  giving  rights,  and  states  that  it  is  expe- 
dient that  these  rights  should  be  kept  on  foot.  It  is  stul- 
tifying the  legislature  to  say  that  it  kept  on  foot  the  rights 
under  a  void  agreement.  Moreover  the  section  applies 
the  agreement  to  lands,  which  were  not  originally  within 
its  operation.     The  Plaintiff's  construction  takes  away 

from 

(a)  1  Af  4-  C.  650.  (c)  5  //.  of  L.  Cat.  605. 

(6)  2  Macq.  391.  (rf)  5  H.  of  L.  Cos.  331. 
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1865.        from  the  city  power  to  take  lands  under  this  act^  because 

^'^^^'^^^      the  city  has  entered  into  an  agreement  which  the  act 

«.  recognizes.    The  recital  in  the  37th  section  amounts  to  a 

^*1^kdoh"  legislative  declaration  that  the  agreement  was  duly  entered 

into  under  the  authority  of  the  acts.    The  discretion  of 

the  corporation  as  to  what  it  would  buy  could  be  entered 

into  as  well  before  as  after  its  acquiring  parliamentary 

powers,  and  its  discretion  could  lawfully  be  exercised 

with  a  view  merely  to  obtaining  land  to  be  re-sold  at  a 

profit 

Sir  H.  M.  Cairns  and  Mr.  Swanston  for  the  Corpo- 
ration of  Londoru 

The  Holborn  Valley  Act  incorporated  the  Lands 
Clauses  Act,  and  under  section  127  of  the  latter  act  the 
corporation  could  sell  superfluous  land  without  resorting 
to  the  power  given  by  the  act  of  1847;  the  powers  are 
cumulative.  That  the  corporation  should  agree  to  sell 
before  obtaining  power  to  purchase  was  consistent  itith 
the  scheme  of  their  acts,  which  differ  from  ordinary  acts 
authorizing  incorporated  bodies  to  take  land,  inasmuch 
as  one  of  their  objects  was  to  enable  the  corporation  to 
make  profits  by  selling  land,  and  to  acquire  land  for  that 
purpose.  The  whole  case  was  before  parliament,  and 
4he  argument  of  the  Appellant  is,  that  the  powers  given 
by  the  act  cannot  be  exercised  because  of  the  existence 
of  an  agreement  of  which  the  legislature  had  full  notice 
when  the  act  was  passed,  and  which  is  in  fact  recognized 
hy  the  act  as  valid. 

Mr.  RoU  in  reply. 

Before  the  Holborn  Valley  Act  the  corporation  had 
no  power  to  sell  to  the  railway  company,  they  had  only 
power  to  buy,  to  grant  building  leases  of  what  they  did 
not  want  for  the  new  street  and  then  sell  the  reversion, 
and  the  Holborn  Valley  Act  gives  no  further  powers. 

It 
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It  is  doubtful  whether  ihe  power  of  sale  in  the  Lands  J865u 
Clauses  Act  is  incorporated;  but  if  it  is,  that  power  of  J^^^^^ 
sale  is  inapplicable,  the  direction  to  seD  being  *'  within  «, 

ten  years  after  the  completion  of  the  works.'*  Here  the  ^^^^^^^ 
corporation  are  taking  only  for  the  purpose  of  selling  to 
the  railway  company,  they  are  therefore  taking  for  a 
purpose  not  authorized  by  their  acts.  Assuming  the 
^ctrine  of  Edumrds  y.  Grand  Junction  Railway  Co.  (a) 
4o  have  been  modified  so  far  only  as  argued  by  the 
Attorney- General,  that  case  does  not  affect  the  present, 
which  IS  the  case  of  an  agreement  to  do  something 
affecting  the  rights  of  a  third  person  not  a  party  to  the 
agreement.  The  corporation,  under  the  Holborn  Valley 
Act,  sects.  9,  10,  must  exercise  a  discretion,  their  au- 
thority being  only  to  take  sufficient  land  for  the  class  of 
buildings  they  may  determine  on;  they  have,  by  the 
agreement  of  June^  1862,  prevented  themselves  from 
exercising  this  discretion,  and  they  could  not  exercise  it 
before  their  statutory  powers  were  conferred  on  them. 
Then,  as  to  sect.  37,  it  is  proved  that  the  committee 
refused  to  frame  the  clause  so  as  to  validate  the  agree- 
ment ;  and  if  it  had  been  intended  to  place  the  agreement 
on  a  better  footing,  such  an  intention  would  have  been 
expressed.  ^Fhe  sole  object  of  the  clause  is  to  transfer 
the  agreement  for  what  it  was  worth  from  one  property 
to  another,  and  the  recital  that  the  purchase  was  made 
iinder  the  authority  of  the  acts  cannot  fairly  be  construed 
as  meaning  anything  more  than  that  it  purported  to  be 
made  under  that  authority. 

Judgment  reserved. 


The 
{a)  1  M.  if  C.  650. 
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s^^^^  The  Lord  Justice  Knight  Bruce. 

Galloway  t-^     •  ■•    .  i  .      i  •  in 

V,  During  and  since  the  argument  in  this  case  before  us 

Corporation    ^f^^^  jj^g  amendment  of  the  bill  (an  amendment  by  which 
OP  Loudon.  ^  •' 

May  9.       ^^^  Metropolitan  Railway  Company  were  added  as  parties 

Defendants  to  the  suit)^  my  attention  has  been  more 

closely  and  fully  addressed  to  the  37th  section  of  "  The 

Holborn  Valley  Improvement  Act,  1864"  (the  27  &  28 

Vict,  c.  Ixi,  passed  on  the  23rd  June,  1864),  than  it  had 

been  previously ;  and  upon  consideration,  I  am  of  opinion 

that,  properly  construed,  it  has  the  effect  of  removing 

the  objection  which,  as  1   thought  on  the  occasion  of 

hearing  a  motion  by  way  of  appeal  from  an  interlocutory 

order  made   in   another  cause   by  the  Vice-Chancellor 

Wood,  arose  from  the  contract  of  the  26th  June,  1862, 

between  the  present  Defendants  to  the  present  cause. 

My  view  is   that   the  legislature   has   recognized   the 

validity  of  that  contract,  and  removed  the  objection,  if 

any,  which  would  otherwise  have  arisen  to  the  power  of 

the  Corporation  of  London  to  serve  on   the   Plaintiff 

effectually  the  notice  of  the  30th  oi  July,  ISei,  stated  in 

tlie  I9th  paragraph  of  his  present  bill. 

It  may  not  unreasonably  be,  and  has  been,  contended 
that  the  words  "  under  the  authority,'*  comprised  in  the 
37th  section,  conclude  nothing,  and  that  the  expression 
"  the  rights"  contained  twice  in  it  should  be  read  as 
equivalent  to  "  the  rights,  if  any."  That,  however,  is 
not  my  impression.  It  seems  to  me  that  the  words 
"  under  the  authority  "  are  not  rendered  unimportant  by 
the  date  of  the  contract  (four  days  before  the  30th  June, 
1862),  but  are  material;  that  the  words  *Uhe  rights,'* 
properly  interpreted,  mean  and  recognize  actually  existing 
rights,  and  that  this  view  is  confirmed  by  the  final  words 
of  the  section,  namely,  "  but  all  the  covenants  and  pro- 
visions thereof  shall  be  as  applicable  to  the  same  lands, 

if 
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if  purchased  under  the  powers  of  this  act^  as  they  would 
have  been  if  they  had  been  purchased  under  the  powers 
of  the  said  *'  Metropolitan  Meat  and  Poultry  Market 
(Western  Approach)  Act,  1862;* 

On  the  ground,  therefore,  of  that  37th  section,  printed 
in  page  12  of  the  bill  now  before  us,  I  am  of  opinion 
that  the  Plaintiff's  case  fails,  and  that  his  present  bill 
must  be  dismissed,  but  without  costs. 

The  Lord  Justice  Turner. 

My  learned  Brother's  opinion  agreeing  with  the 
opinion  of  the  Master  of  the  Rolls,  as  to  the  construc- 
tion of  the  37th  section  of  the  act  of  1864,  it  is  un- 
necessary for  me  to  give  any  opinion  upon  this  case.  I 
say  no  more,  therefore,  than  that  I  do  not  find  myself 
able  to  agree  in  the  construction  put  upon  this  37th  sec- 
tion, and  that  the  argument  before  us  upon  this  occasion 
has  not  satisfied  me  that  the  conclusion  at  which  we 
arrived  in  the  former  suit  instituted  by  this  Plaintiff, 
although  it  may,  to  some  extent,  have  been  founded  in 
error,  as  to  one  of  the  facts  of  the  case,  was,  in  substance, 
erroneous.  My  learned  Brother  agreeing  in  opinion  with 
the  Master  of  the  Rolls,  the  appeal  of  course  must  be 
dismissed. 


G49 
1865. 

Gallowat 

V, 

Corporation 
OF  London. 
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1865. 


May  2G. 

Before  The 
Lords  Jur- 

TICE8. 

B,  applied  for 
twenty  shares 
in  a  joint  stock 
company  regis- 
terea  under  the 
acts  of  1856 


In  the  Matter  of  The  Adelphi  Hotel  Company, 
Limited. 

BEST'S  CASE. 

rpHIS  was  amotion  by  Mr.  Best  to  discharge  an  order 
-*■  of  the  Master  of  the  Rolls,  including  his  name  in 
the  list  of  contributories. 

The  company   was  formed  in   the  year  1862,  and 
registered  in  September,  1862,   as  a  limited  company 
and  1857,  paid  under  the  Joint  Stock  Companies  Acts,  1856  and  1857. 

A  deDOsit  of 

10«.  per  share   The  capital  was  150,000/.  in  15,000  shares  of  10/.  eadi, 
^^Md^lTei^t  "  ^^'  V^y^^^^  ^  application   and   1/.   on   allotment" 

of  application 
agreeing  to 
accept  the 
twenty  shares 
or  any  less 
number  that 
might  be  al- 
lotted to  him. 
The  appli- 
cations for 
shares  were  so 
few  that  the 
company  never 
commenced 

X rations,  and 
r  rather 
more  than  a 
year  an  order 
was  made  for 
winding  it  up. 
The  directors 
had  retained 
B,*i  deposit 
and  used  it, 
and  he  had 
never  applied 
for  the  return 


The  prospectus  contained  the  following  provision  as  to 
applications  for  shares : — 

"  Applications  must  be  made  in  the  annexed  form,  and 
forwarded  with  a  cheque  or  post-office  order  for  the 
deposit  to  the  bankers  of  the  company,  or  to  the  secre- 
tary at  the  temporary  offices  of  the  company.** 

The  annexed  form  of  application  was  as  follows: — 

"  To  the  directors  of  the  Adelphi  Hotel  Company ^ 
Limited. 

"  Gentlemen, — 

*^  Having  paid  the  bankers  of  the  company  the  sum 

of  £         ,  being  a  deposit  of  10s.  per  share  upon 

shares,  I  request  you  will  allot  me  shares  in  the 

above-named  company,  and  I  agree  to  accept  the  same, 

or  any  less  number  that  may  be  allotted  to  me,  and  to 

pay 
of  it,  but  no 

allotment  of  shares  was  ever  made  either  to  him  or  to  any  of  the  other  applicants. 
Held,  reversing  the  order  appealed  from,  that  B,  was  not  a  contributory. 
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{>aydie  calls  thereon  as  they  may  be  made;  and  I  hereby       1865. 

authorize  and  empower  you  to  insert  my  name  in  the      ^^   , 

register  of  shareholders  of  the  company  for  the  number        Cas«« 

of  shares  which  you  may  allot  to  me. 

*'  I  am,  &c." 

*'  Dated  the        day  of  ,  ISeS." 

"  Note. — This  form  must  be  delivered  entire  to  the 
bankers  of  the  company,  who  will  tear  off  and  retain  the 
form  of  application  for  shares,  sign  the  receipt  and  give 
it  to  the  applicant  to  hold. 

*'  If  it  is  not  convenient  to  make  the  deposit  with  the 
bankers  of  the  company,  the  entire  form  may  be  sent  to 
the  company's  office  by  post,  accompanied  by  a  crossed 
cheque  or  post-office  order  for  the  amount  of  the  deposit, 
when  the  amount  will  be  paid  into  the  bank  and  the 
receipt  forwarded  to  the  applicant.  Post-office  orders 
and  cheques  must  be  made  payable  to  the  secretary. 


"  Bankers'  Receipt. 

"  Received  this       day  of        ,  1862,  for  the  directors 
of  the  Adelphi  Hotel  Company,  Limited,  from         of 
the  sum  of        on  account  of         shares  in  the  said 
undertaking." 

On  the  10th  of  October,  1862,  Mr.  Best  applied  for 
twenty  shares  by  filling  up  the  above  form  and  sending 
it  to  the  secretary  with  a  cheque  for  lOZ.  On  the  fol- 
lowing day  the  secretary  wrote  to  Mr.  Best  as  follows  : 
— "Herewith  you  have  the  bankers'  receipt  for  the 
deposit  on  twenty-two  shares  in  this  company."  The 
two  shares  were  shares  applied  for  by  a  Mr.  Thomas 
Best.  The  bankers'  receipt  was  on  the  above  form, 
with  the  blanks  properly  filled  up. 

A  list  of  persons  who  applied  for  shares  in  the  com- 
X  X  2  pany 
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1866.        pany  was  kept  by  the  secretary,  and  Mr.  Besfs  name 
was  entered  in  it. 

The  total  number  of  shares  applied  for  was  only  476. 
The  undertaking  having  thus  become  abortive,  no  allot- 
ment of  shares  ever  took  place.  Mr.  Bests  deposit  was 
retained  and  used  by  the  company,  and  he  never  applied 
to  have  it  returned,  nor  in  any  way  sought  to  witlidraw 
his  application  to  take  shares. 

On  the  7th  day  of  November,  1863,  an  order  to  wind 
up  the  company  was  made  on  the  application  of  one  of 
the  persons  who  signed  the  memorandum  of  associatioa. 

The  Master  of  the  Rolls  held  that  Mr.  Best  ought  to 
be  on  the  list  of  contributories.  The  following  is  taken 
from  a  short-hand  note  of  his  Honor's  judgment: — 

**  I  think  that  Mr.  Best  was  a  shareholder  to  the 
extent  of  the  shares  for  which  he  applied  and  on  which 
he  paid  the  deposit  I  am  very  much  disposed  to  think 
that  the  only  question  is,  whether  he  is  liable  to  the  full 
extent  of  the  debts  incurred  in  the  formation  of  the 
company  with  other  persons,  or  whether  he  is  only 
liable  to  the  limited  amount  for  which  he  subscribed. 
He  has  authorized  certain  persons  to  take  steps  to  form 
A  company,  upon  the  faith  that  he  will  take  twenty 
shares  of  lOZ.  each — that  is  to  say,  that  he  will  con- 
tribute 200Z.  for  that  purpose,— and  I  think  it  is  im- 
possible for  him  afterwards  to  say  that  he  is  not  liable 
for  all  the  debts  which  have  been  incurred  by  reason  of 
that  It  is  true  that  there  is  no  allotment  of  shares,  but 
I  do  not  think  that  material,  for  if  a  certain  number  o€^ 
persons  join  together  for  the  purpose  of  forming  a  com- 
pany and  agree  among  themselves  to  take  a  certain, 
number  of  shares  and  incur  debts  for  that  purpose,  and 
then  find  that  they  cannot  establish  the  company,  they 

must 
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lioust  pay  those  debts.  The  only  question  is,  whether 
their  liability  is  not  limited  to  the  amount  subscribed 
for.  I  think  that  the  Official  Liquidator  has  properly 
put  Mr.  Best  on  the  list  for  the  shares  which  he  agreed 
to  take." 

Mr.  Best  appealed  from  this  decision. 

Mr.  Daniel  and  Mr.  Elderton  for  the  Appellant. 

The  directors  never  accepted  Mr.  BesCs  offer,  so 
there  never  was  a  binding  contract  to  take  shares. 
They  had  a  discretion  to  allot  him  twenty  shares  or  a 
less  number  or  none,  and  they  never  allotted  him  any. 
Cookney's  Case  {a),  which  was  relied  on  against  us 
below,  does  not  govern  this  case.  The  offer  to  take 
shares  was  there  followed  by  an  allotment,  and  so  a 
complete  contract  was  made;  the  case  only  decided 
that  a  subsequent  refusal  to  execute  the  deed  did  not 
absolve  the  allottee  from  any  liability.  Bloxam's  Case(b)f 
also  relied  on  by  the  Official  Liquidator,  is  nearer  the 
present  case ;  but  there,  also,  an  allotment  had  been 
made.  The  Master  of  the  Rolls  appears  to  have  treated 
a  company  of  this  kind  as  standing  on  the  same  footing 
with  a  body  of  promoters  who  make  an  ineSectual 
attempt  to  form  a  railway  company,  as  in  Reynell  v# 
Levcis  and  Wyld  v.  Hopkins  {c).  These  cases  turn  on 
the  doctrine  of  agency ;  Maddick  v.  Marshall  (d).  It 
would  be  monstrous  to  hold  that  a  person,  by  a*mere 
application  to  take  shares,  which  are  never  allotted  to 
him,  makes  the  members  of  the  company  who  executed 
the  memorandum  of  association  his  agents  for  the  pur- 
pose of  incurring  preliminary  expenses.     There  is  no 

analogy 

(a)  3  DeG.St  J.  170.  (c)  15  M,  Sf  W.  517. 

(b)  33  Beav.  529  ;  10  Law  {d)  12  Week.  Rep.  687,  C.P. 
Times  (iV.  5.)  772,  L.  J. 
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1865,  analogy  between  this  and  a  case  of  an  abortive  railway 
scheme.  This  is  a  formed  company,  incorporated  by 
force  of  the  act  as  soon  as  it  was  registered.  The  per- 
sons who  signed  the  memorandum  of  association  are 
shareholders,  and  no  one  else  is  a  shareholder  or 
subject  to  any  of  the  liabilities  of  one  till  shares  have, 
after  application,  been  allotted  to  him.  Suppose  30,000 
persons  had  applied  for  shares,  and  no  allotment  had 
been  made,  would  all  these  persons  be  contributories  as 
having  agreed  to  take  shares,  though  they  could  not  all 
have  been  made  shareholders. 

Mr«    Baggallay    and    Mr.    Fry    for    the    Official 

Liquidator. 

This  case  involves  no  new  principle,  but  only  an 
application  of  the  familiar  principle,  that  where  a  person 
has  agreed  to  take  shares  he  is,  for  the  purposes  of 
winding-up,  in  the  same  position  as  if  he  had  taken 
them.  There  is  no  technical  rule  as  to  allotment,  and  it 
need  not  be  made  in  any  formal  way ;  any  appropriation 
will  do.  Now  here  the  company  took  the  Appellant*s 
money  and  used  it.  After  having  retained  it  for  more 
than  a  year,  they  could  not  possibly,  if  the  undertaking 
had  turned  out  a  success,  have  refused  to  give  the 
Appellant  the  number  of  shareaT  for  which  he  bad 
applied  and  paid  the  deposit.  In  BloxanCs  Case,  a 
return  of  the  deposit  was  Stipulated  for  unless  the  shares 
were  cent  within  a  few  days ;  this  was  not  done,  yet  the 
applicant  was  held  a  contributory.  The  allotment  there 
was  never  communicated,  and  the  case,  in  fact,  decides, 
that  allotment  was  unnecessary,  for  an  allotment  of 
which  no  notice  was  given  to  the  allottee  could  not 
make  the  contract  more  complete  than  in  the  present 
case.  The  terms  of  the  prospectus  are,  in  substance, 
that  the  applicant  shall  have  the  shares  he  applies  for, 
subject  only  to  a  power  reserved  to  the  directors  in  their 

discretion 


CASES  IN  CHANCERY. 

discretion  to  give  him  fewer  if  tbey  think  fit  Thifli 
however,  they  have  not  exercised,  and,  after  their  long 
retention  of  the  deposit,  they  could  not  have  exercised 
it*  As  to  the  question,  what  would  be  the  case  if  30,000 
applications  for  shares  had  been  made,  it  would  in  that 
event  have  been  the  duty  of  the  directors  to  exercise 
their  power  of  not  giving  the  number  of  shares  applied 
for ;  but  that  state  of  circumstances  has  not  arisen* 

Mr.  Daniel  in  reply. 

In  circumstances  like  those  of  the  present  case,  the 
number  of  applications  for  shares  having  been  so  small 
that  there  mever  was  any  possibility  of  starting  the  com- 
pany, it  became  the  duty  of  the  directors,  as  honest  men, 
not  to  allot  any  shares,  and  tbey  have  not  allotted  any. 
There  was  no  complete  contract^  and  the  Appellant  is 
not  liable. 

The  Lord  Justice  Knight  Brucb. 

Whether  the  law  of  this  country  as  it  at  present 
stands,  or  is  understood  and  administered,  on  the  subject 
now  before  us,  is  or  is  not  in  a  strange  and  inconvenient 
state,  it  must  be  conceded,  that  in  order  to  make  the 
Appellant  liable,  as  he  is  sought  to  be  made  liable,  there 
must  have  been  an  acceptance  of  him  as  a  shareholder^ 
or  an  allotment  or  appropriation  of  shares,  which  would 
involve  such  an  acceptance.  Now  I  apprehend,  that  the 
mere  circumstance  of  the  retention  of  this  gentleman's 
tponey  by  the  gentlemen  called  directors  was  not  such 
an  acceptance.  I  think  that  the  communication  of  the 
receipt  by  the  bankers*  clerk  did  not  amount  to  an 
acceptance  or  appropriation,  or  allotment;  and  I  think, 
that  if  the  mere  retention  of  the  money  (silent,  except  for 
the  receipt)  and  this  receipt,  are  insufficient,  there  is  no 
evidence  of  acceptance,  allotment  or  appropriation,  and 

that 
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that  on  failure  of  such  evidence  this  gentleman  is  not 
liable  as  he  is  sought  to  be  made  liable. 


The  Lord  Justice  Turner. 

With  all  respect  to  the  Master  of  the  Rolls  I  also 
differ  from  the  conclusion  at  which  he  has  arrived.  The 
case  is  confessedly  a  new  one,  for  in  all  the  previous 
cases  there  had  been  an  allotment  of  shares.  The  de- 
cision of  the  present  case  turns  on  the  question  whether 
there  was  or  was  not  a  binding  contract  on  the  part 
of  Mr.  Best  to  take  these  shares.  It  is  contended  that 
upon  the  true  construction  of  the  words  in  his  letter 
of  application^  ''  I  agree  to  accept  the  same  or  any  less 
number  that  may  be  allotted  to  me/'  the  Appellant 
entered  into  an  absolute  contract  to  take  twenty  shares, 
unless  a  smaller  number  was  allotted  to  him,  and,  in  that 
event,  to  take  such  smaller  number.  But  these  words 
must  be  construed  in  connection  with  the  rest  of  the 
letter  of  application,  in  the  latter  part  of  which  we  find 
the  following  clause^  ''  I  hereby  authorize  and  empower 
you  to  insert  my  name  on  the  register  of  shareholders  of 
the  company  for  the  number  of  shares  which  you  may 
allot  me.**  Taking  into  account  this  reference  to  the 
number  of  shares  to  be  allotted  by  the  directors,  the 
meaning  of  the  letter  appears  to  me  clearly  to  be,  "  I 
will  accept  twenty  shares  if  you  will  allot  them  to  me, 
and  if  you  allot  me  less  I  will  accept  the  smaller  number." 
It  was  urged  that  an  allotment  does  not  require  any 
formal  act  to  be  done  by  the  directors ;  that  any  appro- 
priation of  shares  is  sufficient.  Whether  what  is  done 
amounts  to  an  allotment  must,  I  think,  be  determined 
according  to  the  circumstances  of  each  particular  case. 
The  common  meaning  of  allotment  is  well  understood,  the 
ordinary  course  of  practice  being,  that  notice  is  given 
that  the  company  will  proceed  to  an  allotment,  and  that  no 

applications 
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applications  for  shares  will  be  entertained  after  a  certain 
day,  and  this  is  followed  by  resolutions  allotting  the 
shares.  I  cannot  agree  with  the  argument  that,  in  all 
cases,  anything  in  the  nature  of  an  appropriation  would 
amount  to  an  allotment.  In  the  present  case  I  think 
that  the  word  allotment  is  to  be  taken  in  its  ordinary 
sense  of  an  allotment  made  with  the  usual  formalities. 
Looking  then  'at  the  terms  of  the  application,  I  am  of 
opinion  that,  as  there  never  was  any  allotment  to 
Mr.  Best  within  the  proper  meaning  of  that  word,  there 
never  was  any  complete  contract  by  him  to  take  shares, 
and  that  his  name  ought  to  be  struck  out  of  the  list  of 
contributories. 


1866. 


COMBE  V.  HUGHES. 

rr^HK  was  an  appeal  by  two  of  the  Defendants  from 
part  of  a  decree  of  the  Master  of  the  Rolls  (a), 
the  question  being,  whether  certain  income,  which  was 
released  by  the  Thellusson  Act  from  a  trust  for  accumu*" 
lation,  was  undisposed  of. 


Before  The 

Lords 
Justice!. 

A  testator  be* 
queathed  hb 
residuary  es- 
tate to  his  two 
sons  and  bis 
daughter  in 
Major-General  William  Hopper^  the  testator  in  the  equal  shares. 

cause,  by  will  dated  the  4th  of  October ^  1841,  devised  ^t^*"i,f  * 

and  bequeathed  his  residuary  real  and  personal  estate  to  shares  of  his 

1  .     sons  to  be  paid 
,  V  «.  «        ,«,,  totheroassooa 

(a)  34  Bear.  127.  as  convenient, 

and  directed 
that  bis  daughter*8  share  should  not  be  paid  to  her,  but  that  the  income  should 
be  accumulated  during  the  life  of  her  husband,  and  upon  the  death  of  her  hus- 
band, should  there  be  any  child  or  children  livings  the  property  should  be  secured 
for  their  benefit  and  tliat  of  their  mother,  but  should  there  be  no  child  or  children 
living  then  the  share  might  be  paid  to  her  for  her  own  use  and  benefit,  but  if 
she  died  before  her  share  became  payable,  then  he  directed  it  to  be  held  in  trust  for 
his  two  sons.  The  husband  was  still  living  at  the  expiration  of  twenty-one  years  from 
the  death  of  the  testator.  Held,  that  upon  the  accumulations  being  put  an  end  to  by 
the  Thelluuon  Act,  the  income  became  payable  to  the  wife  during  the  joint  lives  of 
herself  and  her  husband,  the  onginal  gift  to  her  remaining  in  force  so  far  as  the  trusts 
by  which  it  was  modified  were  incapable  of  taking  efiect. 
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1865,       bid  executora,  their  heirs^  executors  and  admioistrators, 


COXBI 


upon  trust  to  sell  and  dispose  of  and  convert  into  money 
nT"'  such  parts  thereof  as  might  not  consist  of  cash  or  govera- 
HuoHEB.  m^jj^.  securities,  and  to  stand  possessed  thereof  upon  the 
trusts  and  for  the  intents  and  purposes  thereinafter  men- 
tioned (that  was  to  say),  upon  trust  for  his  two  sons 
j^Tthur  Quin  Hopper  ai¥i  Barman  Baillie  Hcpper  and  the 
testator^s  daughter  Ekanor  Hughes,  wife  of  the  Defendant 
Captain  Henry  Philip  Hughes,  and  to  divide  and  pay  over 
the  same  to  and  among  ibem  in  such  shares  and  propor- 
tions and  In  such  manner  that  the  shares  and  proportions 
of  each  of  the  said  Arthur  Quin  Hopper  and  JEleanor 
Hughes  should  be  less  than  the  share  of  Harman  JBaUlie 
Hopper  by  the  sum  of  20,000  sicca  rupees.  The  testator 
then  gave  directions  as  to  paying  the  shares  of  the  two 
sons  to  them  so  soon  as  conveniently  might  be  after  the 
property  was  realized.  And  with  respect  to  the  share  of 
Eleanor  Hughes,  the  testatcn"  directed  that  it  should  not  be 
paid  to  her,  but  that  a  sufficient  portion  of  his  goveriH 
ment  securities,  then  deposited  ii;i  the  general  treasury  at 
Calcutta,  should  be  retained  and  not  sold  by  his  exe- 
cutrix and  executors,  as  might  be  equal  to  ber  share  of 
the  rest,  residue  and  remainder  of  his  estate,  effects  and 
property,  and  that  it  might  be  allowed  to  accumulate 
with  ihe  growing  interest  continually  added  thereto  during 
the  lifetime  of  her  husband  Captain  Hughes,  and  upon 
the  death  of  her  said  husband,  should  there  be  any  child 
or  children  living,  that  the  property  should  be  secured 
for  their  benefit  and  for  that  of  their  mother ;  but  should 
there  be  no  child  (x  children  living,  then  the  share  of  his 
said  daughter  might  .be  by  his  executrix  and  executors 
paid  to  her  for  her  own  use  and  benefit ;  but  provided 
that  if  his  said  daughter  should  depart  this  life  before  her 
share  or  proportion  in  the  said  residue  should  become 
payable,  then  the  testator  directed  that  his  said  executrix 
and  executors  should  stand  possessed  thereof  for  his  two 

sons 


CASES  IN  CHANCERY;  639 

sons  the  said  Arthur  Quln  ffopper  and  Harman  JBaitlie  1865. 
Hopper,  equally  to  be  divided  among  them  and  their  qq^^^ 
respective  heirs^  executors,  administrators  and  assigns.  v. 

And  the  testator  appointed  his  "wite  Margaret  Hopper,  hiQ      **«**w* 
friends  Major  Craigie  and  Colonel  Mackenzie  and  his 
son  Arthur  Quin  Hopper  the  executrix  and  executors  of 
his  will. 

The  testator  died  on  the  6th  oi  July,  184d«  On  the 
25th  oi  April,  1862,  all  the  executors  being  dead,  the 
Plaintiffs  were,  by  an  order  of  the  Court  under  the 
Trustee  Act,  1850,  appointed  trustees  of  the  will. 

The  income  of  Mrs.  Hughes*  share  of  the  residue  was 
duly  accumulated  according  to  the  trusts  of  the  will  up 
to  the  5th  of  Julg,  1864,  when  the  period  of  twenty*onei 
years  allowed  by  the  Thellwson  Act  expired,  CaptaiD 
Hughes  being  still  alive,  the  question  then  arose  how 
the  income  of  the  original  share  and  the  income  of  the 
accumulations  were  to  be  dealt  with,  and  tlie  present  suit 
was  instituted  by  the  trustees  to  obtain  the  directions  of 
the  Court.  Captain  and  Mrs«  Hughee  bad  several 
children. 

The  testator's  next  of  kin,  according  to  the  Statute  of 
Distributions,  were  bis  wife  and  his  three  children. 
Arthur  Quin  Hopper  waa  dead,  and  Harman  BaiUiM 
Hopper  and  Robert  Warren  were  the  trustees  of  hia- 
will.  The  testator^s  widow  left  a  will  by  which  she  be- 
queathed  her  residuary  estate  upon  trust  for  Mrs.  Hughes 
(or  her  life,  and  after  her  death  upon  trust  as  to  one*balf 
for  her  children,  and  as  to  the  other  half  for  Harmon 
BaiUie  Hopper,  but  if  he  should  die  without  leaving 
lawful  issue,  upon  trust  for  Mrs,  Hughes's  children. 

The 
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1865.  The  Master  of  the  Rolls  made  a  decree,  which,  so  far 

as  need  be  stated,  was  as  follows  : — 

**  Declare  that,  having  regard  to  the  act  of  the  39th  & 
40th  Geo.  3,  c.  98,  according  to  the  true  construction  of 
the  will  of  William  Hopper,  the  testator  in  the  bill  named, 
the  accumulations  directed  by  the  testator's  said  will  only 
took  effect  to  diminish  for  the  period  of  twenty-one  years 
from  the  testator's  death  the  gift  to  his  daughter  Eleanor, 
the  wife  of  the  Defendant  Henry  Philip  Hughes,  of  the 
share  of  his  residuary  estate  bequeathed  to  her ;  and  that 
the  said  Eleanor  Hughes  is,  from  the  expiration  of  the 
aforesaid  period  of  twenty-one  years  till  the  death  of  the 
said  Henry  Philip  Hughes,  entitled  to  the  Income  of  the 
said  share  and  of  the  accumulations  thereof.  And  the 
Defendant  Henry  Philip  Hughes  consenting,  order  that 
the  Plaintifis,  the  trustees  of  the  said  will,  do  pay  to  the 
said  Eleanor  Hughes  on  her  separate  receipt  for  her 
separate  use  the  aforesaid  income  of  the  aforesaid  share 
and  accumulations,  which,  since  the  expiration  of  the 
said  period  of  twenty-one  years,  has  accrued,  and  which 
shall,  during  the  joint  lives  of  the  said  Henry  Philip 
Hughes  and  Eleanor  his  wife  accrue  thereon."  The 
costs  of  all  parties,  as  between  solicitor  and  client,  were 
given  out  of  the  accumulations. 

The  Defendants  Harman  Bailtie  Hopper  and  Robert 
Warren  appealed,  insisting  that  the  income,  after  the 
determination  of  the  twenty-one  years  during  the  residue 
of  the  joint  lives  of  Captain  and  Mrs.  Hughes,  was 
undisposed  of,  and  belonged  to  the  testator's  next  of  kin 
according  to  the  Statute  of  Distributions,  and  that  a 
share  of  the  costs  ought  to  have  been  ordered  to  be  paid 
out  of  the  income  accruing  on  Mrs.  Hughes's  share  after 
the  expiration  of  the  twenty-one  years. 

Mr. 
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Mr.  Selwyn  and  Mr.  G,  Lake  Russell  for  the  Ap-        1865. 
pellants.  ^^^^^ 

COMDE 

It  is  no  part  of  the  object  of  the  Thellusson  Act  to      „  ^• 
11  .         « .  ^      1  .       .11    t  Hughes. 

alter  the  construction  of  instruments.     On  this  will  there 

is  a  clear  intention  to  exclude  both  the  daughter  and  her 

husband  from  taking  anything  during  the  husband's  life, 

and  effect  must  be  given  to  it.    The  rents  during  the 

husband's  Hfe  after  twenty-one  years  are  undisposed  of; 

Green  v.  Gascoyne  (a).     There  is  not  here  an  absolute 

gift  to  the  daughter  with  subsequent  modifications,  the 

first  directions  being  merely  for  the  purpose  of  ascertaining 

the  share,  so  the  daughter  can  take  nothing  but  what  the 

subsequent  limitations  give  her ;   Griffiths  v.  Vere  (fi). 

The  costs  ought  to  be  apportioned  pro  rat^  between  the 

accumulated  fund  and  the  income  which  is  released  by 

the  statute  from  accumulation;  Elborne  v.   Goode{c); 

Green  v.  Gascoyne  (a) . 

Mr.  Hobhouse  and  Mr.  Cotton  contra. 

There  is,  in  the  first  instance,  an  absolute  gift  to  the 
daughter.  This  is  only  modified  by  the  subsequent 
dispositions,  and  so  far  as  those  dispositions  fail  of  effect, 
the  original  gift,  which  is  a  gift  both  of  capital  and 
income,  remains ;  Hulme  v.  Hidme  [d) ;  Lassence  v. 
Tierney  (e)  ;  Kampf  v.  Jones  (/) ;  Carver  v.  Bowles  {g). 
The  costs  have  been  correctly  dealt  with;  Eyre  v. 
Marsden  (A). 

Mr.  Selwyn  in  reply. 

If  there  is  here  a  previous  absolute  gift,  it  is  in  part 

taken 

(fl)  11  Jur.  {N,  S.)  195,  I.  C.  («)  1  ^fae,  4*  Gor.  551,  561. 

(6)  Tudor* t  Leading  Cotes  on  (/)  2  Keen,  756. 

Real  Property,  430.  (g)  2  Russ.  4-  Myl.  301. 

(c)  14  Sim,  165,  179.  {h)  2  Keen,  564;  4  M.  ^  C. 

Id)  9  Sim.  644.  231,  242. 
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1865.       taken  away>  not  merely  modified;  Gampertz  v.  Gom- 
periz  (a). 

The  Lord  Justicb  Knight  Brucb. 

Upon  the  language  of  the  will  in  ^is  case  we  must, 
I  thinki  consider  that  bad  it  not  contained  any  direction 
to  accumulate  income,  but  bad  been  in  other  respects  as 
it  is,  or  bad  it  been  confined  in  its  direcUon  concerning 
accumulation  expressly  to  the  period  of  twenty-one  years 
next  following  the  testator's  decease,  but  bad  been  in 
other  respects  as  it  is,  the  whole  income  of  the  share  of 
the  residue  called  by  him  bis  daughter's  share,  would, 
in  the  former  case  from  his  death,  and  in  the  latter  from 
tlie  end  of  twenty-one  years  next  after  that  event,  have 
belonged  under  the  will  beneficially  to  his  daughter 
Mrs.  Hughes  during  the  whole  of  the  remainder  of  the 
lifetime  of  her  husband  Captain  Hughes.  That  being, 
in  my  opinion,  so,  I  conceive  that  under  the  will  as  it 
stands  the  direction  to  accumulate  being  made  void  by 
the  statute  law  as  from  the  end  of  twenty-one  years  next 
following  the  testator's  death,  the  income  of  the  share 
called  the  daughter's  share,  from  the  end  of  that  term  of 
twenty-one  years  until  the  death  of  her  husband,  as  well 
of  the  fund  raised  by  accumulation  during  the  twenty-one 
jears  as  of  the  original  capital  of  her  share,  ought  to  be 
treated  as  belonging  to  her  and  as  enjoyable  by  herself. 

Such  I  take  to  be  the  effect  of  the  statute  as  to  a  will 
of  the  present  description,  agreeing  in  this,  to  a  certain 
extent  at  least,  with  the  view  of  the  Master  of  the  Rolls, 
who  has  also,  I  think,  correctly  disposed  of  the  costs  of 
the  suit  in  ordering  them  to  be  paid  out  of  the  capital  of 
the  fund  accumulated  during  the  twenty-one  years.  No 
other  mode  of  dealing  with  the  costs  seems  to  me  con- 
sistent 

(fl)  2  Phill  107. 
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sistent  with  justice  under  such  a  will  iti  the  cireumstanceis 
that  have  happened  and  at  present  exist. 

Tlie  Lord  Justice  Turner. 

Having  had  an  opportunity  of  considering  this  case 
since  the  Court  rose  yesterday,  I  do  not  think  that  any 
useful  purpose  would  be  served  by  deferring  my  judg- 
ment. The  general  rule  is,  that  if  there  is  in  the  first 
place  an  absolute  gift  and  then  a  series  of  limitations 
modifying  that  gift,  so  far  as  the  limitations  do  not 
extend,  the  absolute  gift  remains.  If,  on  the  other  hand, 
there  is  no  absolute  gift,  but  only  a  series  of  limitations, 
then,  so  far  as  the  limitations  do  not  take  effect,  the 
property  is  undisposed  of.  The  first  question  then  here 
is,  whether  there  is  in  the  first  instance  an  absolute  gift 
Now  the  shares  of  the  sons  are  evidently  given  to  them 
absolutely.  The  share  of  the  daughter  is,  in  the  first 
instance,  given  in  the  same  terms  as  that  of  the  sons, 
and  if  there  is  any  difference  between  the  share  of  the 
daughter  and  the  shares  of  the  sons,  it  depends  upon  the 
directions  that  the  sons'  shares  shall  be  paid  to  them  as 
soon  as  conveniently  may  be,  but  that  the  daughter's 
share  shall  not  be  paid  to  her,  but  that  a  part  of  the  tes- 
tator's government  securities  equal  to  the  value  of  her 
share  shall  be  retained  by  the  executors.  It  appears  to 
me,  that  this  is  nothing  more  than  a  contrast  as  to  the 
modes  of  dealing  with  the  shares.  The  shares  of  the 
sons  are  to  be  paid  to  them,  the  share  of  the  daughter  is 
not  to  be  paid  to  her,  but  is  to  be  set  apart  in  a  state  of 
investment,  and  I  think  that  this  direction  as  to  the 
daughter's  share  does  not  do  away  with  the  previous 
gift.  Then  follow  directions  as  to  the  mode  in  which 
the  daughter's  share  is  to  be  dealt  with ;  the  income  is 
to  be  accumulated  during  the  life  of  her  husband,  and  on 
his  death  the  whole  fund  is  to  be  disposed  of  in  certain 

ways. 
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1865.  ways,  contingent  upon  whether  she  survives  him  and 
whether  there  are  children*  That  disposition  raises  the 
present  question.  The  husband  having  outlived  the 
period  allowed  by  law  for  the  accumulation  of  income,  to 
whom  is  the  income  to  go  ?  It  appears  to  me,  that  there 
having  been  an  absolute  gift  in  the  first  instance,  that 
gift  takes  in  so  much  of  the  income  as  is  not  eSectually 
disposed  of  by  the  subsequent  limitations.  The  effect  of 
the  statute  is,  that  so  far  as  a  trust  for  accumulation  is 
invalidated  by  it  the  income  goes  to  the  persons  who 
would  have  been  entitled  to  it  had  there  been  no  trust 
for  accumulation.  Who  in  the  present  case  would  have 
been  so  entitled  ?  We  may  try  this  by  supposing  that 
no  accumulation  had  been  directed  during  the  life  of  the 
husband.  We  have  then  trusts  declared  which  arise 
only  on  the  death  of  the  husband  with  an  absence  of  any 
declaration  of  trusts  during  his  life,  and  in  that  case  the 
original  absolute  gift  remaining  unmodified,  so  far  as 
regarded  the  income  arising  during  the  husband's  life, 
the  whole  of  that  income  would  have  gone  under  the 
original  gift.  So  here,  the  direction  to  accumulate 
being  void  after  the  twenty-one  years,  the  income  after 
that  period  goes  according  to  that  gift.  I  am  of  opinion, 
therefore,  that  the  Master  of  the  Rolls  came  to  a  right 
conclusion  as  to  the  income,  and  that  the  appeal  on  this 
point  is  unfounded. 

I  think,  also,  that  the  appeal  is  not  well  founded  as  to 
costs.  An  apportioned  part  of  the  costs  cannot  be 
thrown  on  the  life  estate  without  valuing  it,  and  I  never 
met  with  any  instance  of  the  Court  valuing  a  life  interest 
and  ordering  a  share  of  the  costs  to  be  paid  out  of  it, 
subject  to  the  contingency  of  its  continuing  long  enough 
to  pay  such  share  of  costs.  I  think  that  the  whole  costs 
have  been  properly  thrown  on  the  accumulated  fund,  so 
that  the  parties  interested  will  bear  them  in  proportion 
to  their  interests. 


CASES  IN  CHANCERY. 


BLASSON  V.  BLASSON. 

A^(W.  10,  21. 
npHIS  was  an  appeal  by  some  cf  the  Defendants  from     Before  The 
part  of  a  decree  of  Vice-Chancellor  Kindersley^      ChanceUor 
declaring  the  construction  of  a  disposition  in  the  will         ^^^^ 

—^-  W  ESTBURi* 

of  Sarah  Blasson.  ^  ^^^^^^ 

directed  that  a 
The  testatrix,  by  will,  dated  the  8th  o{  August,  1843,  beaccumu- 
gave   certain   property   to    trustees,    including    5,000/.  *^J^^»  *"*^  ^^*' 
£S  per  Cent.  Reduced  Bank  Annuities,  upon  trust  to  sell  youngest  of 
the  property,  other  than  the  Bank  Annuities,  and  invest  {j'J^  ^e^' J^^w  ^^ 
the  proceeds  along  with  the  Bank  Annuities  in  their  and  nieces  A. 
names  in  the  books  of  the  Bank  of  England  and  accu-  ^ho  should 
mulate  the  income — "  and  when  and   so  soon  as  the  ^a^e  ^p^n 
youngest  of  the  children  of  my  last-named  three  nephews  living  at  the 

and  nieces  who   shall   have   been  born  and  living  at  time  of  her 

°  decease  should 

the  time  of  my  decease,  namely,  the  child  or  children  of  attain  twenty- 

my  nephew  Thomas  Blasson  and  of  my  nieces  the  present  ^JlateVfund 

wives  of  Frederick  Carritt  and  Frederick  Froggitt  shall  should  be 

arrive  at  the  age  of  twenty-one  years,  then    the   said  among  all"*  ^ 

stock,  with    the  accumulations  and  increase,  shall   be  *"*^*^  children 

equally  divided  among  all  such  children  of  my  nephew  c.  as  shouUl 

and  of  my  nieces  last  named  and  described  as  shall  be  ^^.  I*'^"  ^iv»"&f 
•'  with  a  pro- 

then   vision  that  if 
at  the  period 
of  division  anv  children  should  not  personally  claim  their  shares  within  twelve  months, 
their  shares  should  go  over  to  the  others.     There  were  children  born  in  the  lifetime  of 
the  testatrix  and  others  bom  after  her  death,  two  of  whom  at  her  death  were  in  ventre 
sa  nifere. 

Held,  tliat  the  clause  as  to  personal  claim  was  not  sufficient  to  restrict  the  preceding 
gift  to  children  who  attained  twenty-one  before  the  period  of  division,  and  that  all 
children  living  at  the  period  of  division,  whether  born  before  or  after  the  death  of  the 
testatrix,  were  entitlea. 

Held^  also,  that  a  child  in  ventre  sa  mfere  is  only  to  be  treated  as  a  born  child  where 
-such  construction  is  necessary  for  the  benefit  of  that  child,  and  that  therefore  the  dis- 
tribution was  not  postponed  till  the  youngest  child  in  ventre  sa  nibre  at  the  death  of 
the  testatrix  attained  twenty-oue. 

Vol.  II— 4.  YY  D.J.S. 
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then  living,  share  and  share  alike ;  and  if  at  the  time 
of  such  division  any  such  child  or  children  shall  not 
personally  make  his  or  her  legal  claim  to  his  or  her 
portion  thereof  within  eighteen  calendar  months  after 
such  division  has  been  or  ought  to  have  been  made,  hei 
she  and  they  shall  be  considered  as  dead,  and  the 
trustees  for  the  time  being  of  this  accumulated  pro* 
perty  shall  be  at  full  liberty,  if  they  so  see  fit,  to  divide 
the  share  or  shares  of  such  absent  person  or  persons 
between  all  the  rest  of  such  children  then  living  and 
present,  share  and  share  alike,  in  addition  to  their 
original  shares ;  and  the  whole  principal  and  accumu- 
lation is  for  no  other  use,  trust  or  purpose  whatsoever 
than  is  aforesaid  written  of  and  concerning  the  same.** 


The  testatrix  died  on  the  8th  o(  January^  1844.  The 
nephew  and  nieces  all  had  children  then  living,  and  the 
youngest  of  those  children  attained  twenty-one  on  the 
gOth  of  Avgust,  1863. 

On  the  26th  of  August ^  1863,  there  were  living  five 
children  of  Thomas  Blasson,  all  born  in  the  life  of  the 
testatrix ;  six  children  of  Mrs.  Carritt,  four  of  whom 
were  born  in  the  lifetime  of  the  testatrix, — one  on  the 
11th  of  June,  1844,  about  five  months  after  her  death, 
and  the  other  subsequently  ;  and  nine  children  of  Mrs. 
Froggitt,  two  of  whom  were  born  in  the  lifetime  of  the 
testatrix, — one  on  the  2nd  of  August,  184-4,  within  seven 
months  after  the  death  of  the  testatrix,  and  the  other  six 
subsequently. 


Vice-Chancellor  Kindersley  held,  that  the  period  of 
division  was  the  2nd  of  August,  1865,  the  time  when 
the  youngest  of  the  children  who  were  in  ventre  sa 
m^re  at  the  death  of  the  testatrix  would  attain  twenty- 
one,  ana  that  all  the  children  then  living  of  the  nephews 

and 
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and  nieces^  whether  born  before  or  after  the  death  of 

the  testatrix^  would  be  entitled  to  participate.     Some 

of  the  children  born   in   the  lifetime  of  the  testatrix  «. 

appealed  from  this  decision.  Blassom. 

Mr.  Glasse,  Mr.  Grenside  and  Mr.  Cadman  Jone$  for 
tlie  Appellants. 

As  to  the  period  of  division  there  is  no  case  which 
supports  the  Vice-Chancellor's  decision.  In  Trower  v. 
Butts  (a),  the  words  were  "  born  in  my  lifetime.^'  Ben* 
nett  V.  Haneytvood  (b)  is  against  extending  the  rule  of 
making  posthumous  children  take.  The  other  cases 
turn  upon  the  expression  *^  living."  Here  the  testatrix 
has  used  the  two  words  "born"  and  "  living,"  treating 
them  as  two  distinct  things;  "born,"  therefore,  must 
receive  its  natural  meaning.  Whitelock  v.  Heddon  (c) 
is  no  authority  on  the  meaning  of  the  double  expression, 
though  it  has  sometimes  been  mentioned  as  being  so; 
the  limitation  there  being  that  if  the  testator^s  son 
should  have  any  son  or  sons  "begotten  and  born  in 
lawful  matrimony,"  then  the  property  should  go  to  such 
male  issue  as  the  son  "should  have''  at  the  specified 
time,  so  the  only  decision  was  that  a  child  in  ventre  sa 
m^re  comes  within  the  description  of  issue  whom  the 
father  "has"  at  that  time. 


As  to  the  class  to  take,  the  construction  which  has 
been  adopted  is  opposed  to  the  scope  of  the  will,  and 
makes  the  disposition  most  whimsical.  The  testatrix 
makes  a  gift  containing  no  provisions  as  to  minority,  and 
of  such  a  nature  that  every  person  born  in  her  lifetime 
who  can  claim  under  the  gift  must  be  adult.  She  as- 
sumes personal  capacity  to  receive.     Then  comes  the 

clause 


(a)  I  S.4f  S.  181. 
{b)  AmbL  709. 


(c)  I  Boi  i  P.  243. 
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clause  as  to  personal  demand,  which  could  not  be  made 
by  an  infant ;  it  is  as  if  she  had  said  that  no  minor  was 
to  take.  Again,  the  testatrix,  afler  describing  a  class 
with  words  restricting  it  to  persons  living  at  the  time  of 
her  decease,  mentions  the  same  class  again,  introducing 
it  by  the  word  ''  namely,"  without  expressing  that  it  is  a 
class  to  be  ascertained  at  her  decease,  thus  showing  that 
she  considered  the  words  of  restriction  to  run  on,  and  it 
is  a  fair  construction  to  hold  that  they  run  on  into  the 
immediately  succeeding  words  of  gift.  **  Last  named 
and  described"  may  be  construed  as  applying  to  the 
great  nephews  and  nieces.  The  Court  will  not  construe 
an  informally  drawn  will  with  strict  technicality  where  so 
doing  will  evidently  defeat  the  intention. 


The  Lord  Chancellor. 

If  words  have  a  plain  distinct  grammatical  meaning 
according  to  the  ordinary  idiom  of  the  English  language, 
I  cannot  refuse  to  give  them  that  meaning  because  the 
result  is  to  produce  a  whimsical  disposition.  If  the  con- 
struing them  according  to  their  proper  meaning  pro- 
duced a  disposition  in  any  way  repugnant  to  other  parts 
of  the  will,  I  might  control  their  ordinary  effect,  but  I 
cannot  do  so  merely  by  reason  of  my  supposing  that  the 
testatrix  did  not  contemplate  their  having  the  efftct 
which,  if  taken  in  their  natural  sense,  they  must  have. 
I  therefore  do  not  think  that  the  class  of  takers  can  be 
restricted  to  children  living  at  the  death  of  the  testatrix. 
As  to  the  period  of  division  I  will  hear  counsel  for  the 
Respondents. 

Mr.  JBaily  and  Mr.  J.  T.  Humphry  for  the  two 
children  who  were  in  ventre  sa  m^re  at  the  death  of  the 
testatrix. 

We  do  not  oppose  a  division  at  the  earlier  period, 

and 
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arid  we  submit  that  it  is  the  proper  period.  The  Courts 
have  considered  a  child  in  ventre  sa  m^re  as  born  for 
the  purpose  of  enabling  him  to  take,  but  not  for  the  pur- 
pose of  ascertaining  a  period.  Here  the  children  in 
ventre  sa  m^re'take  whether  they  are  considered  as  born 
at  the  death  of  the  testatrix  or  not^  and  the  reason  for 
treating  them  as  then  born  fails. 
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Mr.  Toller  and  Mr.  Herbe.  t  Smith,  for  children  who 
were  neither  begotten  nor  born  in  the  life  of  the  testatrix, 
took  the  same  view. 

Mr.  J.  H.  Palmer  for  the  trustees. 

There  is  no  prospect  of  any  more  children.  The  two 
nieces  are  dead,  the  wife  of  the  nephew  is  living  and  all 
his  children  by  her  have  attained  twenty-one. 

Judgment  reserved. 


The  Lord  Chancellor. 

In  Trower  v.  Butts  (a),  a  case  determined  by  Sir  John 
Leach  in  1823,  it  was  decided  that  a  bequest  of  personalty 
in  trust  for  all  the  children  of  the  testatrix's  nephew 
born  in  the  lifetime  of  the  testatrix,  included  a  child  of 
which  the  wife  of  the  nephew  was  enceinte  at  the  decease 
of  the  testatrix,  although  not  born  until  several  months 
after  such  decease.  In  the  present  case,  some  doubt 
was  expressed  by  the  Vice-Chancellor  as  to  the  correct- 
ness of  that  decision.  But,  in  my  opinion,  the  judgment 
of  Sir  John  Leach  was  right,  and  well  warranted  by  ante- 
cedent decisions  in  our  law.  The  same  rule  prevails 
in  other  systems  of  jurisprudence.     In  the  Digest,  lib.  1^ 

tit. 
(a)  1  S.  4-5. 181. 


Nov.  21. 


ero  CASES  in  chancery. 

I864«  tit  5,  ''  De  Statu  Horoinum/'  s.  1,  it  is  said,  ''  Qui  in 
utero  estyperinde  ac  si  in  rebus  humanis  esset,  custoditur, 
guoties  de  commodis  ipsius  partus  qucBriiur^  qoanquam 
alii,  antequam  nascatur,  nequaquam  prosit***  And  again, 
in  sect.  ^,  it  is  suid,  "  Qui  in  utero  sunt  in  toto  psne 
jure  civili  intelliguntur  in  rerum  natura  esse."  It  is, 
however,  material  to  observe  that  the  fiGtion  or  indulgence 
of  the  law  which  treats  the  unborn  child  as  actually 
born  applies  only  for  the  purpose  of  enabling  the  un- 
born child  to  take  a  benefit  which,  if  bom,  it  would  be 
entitled  to,  and  that  it  is  limited  to  cases  where  ^de 
commodis  ipsius  partfis  quaBritur."  This  is  well  ex- 
pressed by  John  Voit  in  his  commentary  of  the  title  of 
the  Digest,  which  I  have  cited.  Speaking  of  the 
"  Nasciiuri,"  his  words  are,  "  Fictione  tamen  juris  pro 
jam  natis  habentur  quoties  de  ipsorum  commodo  agitur/ 
And  again,  ''  Quod  si  non  ipsorum  in  utero  existentium 
sed  tertii  tantum  vertatur  commodum,  cessat  ilia  juris 
fictio  qu&  pro  jam  natis  haberentur,  nee  aliis  prosunt 
nisi  nati."  This  distinction  supplies  the  ground  for  the 
decision  of  the  present  case.  Reference  is  made  by  the 
testatrix  to  the  time  when  the  youngest  of  the  children 
of  her  three  nephews  and  nieces,  who  shall  have  been 
born  and  living  at  the  time  of  her  decease,  shall  arrive 
at  the  age  of  twenty-one  years ;  and  this  reference  is 
made  for  the  purpose  of  putting  an  end  on  that  event  to 
a  trust  for  accumulation,  and  the  words,  therefore,  are 
descriptive  only  of  a  natural  event,  that  is,  the  coming  of 
age  of  the  youngest  of  the  children  who  were  born  and 
living  at  the  death  of  the  testatrix,  in  which  description 
the  word  '^  born "  must  have  its  natural,  and  not  its 
fictitious  legal  interpretation.  It  is  indeed  true,  that  in 
the  present  singular  case  the  class  of  children  to  take 
under  the  gift  might  be  augmented  in  number  by  holding 
that  the  words,  "  who  shall  have  been  born  and  living 
at  the   time  of   my   decease,**   include    children   then 

in 
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tn  vtero;  but  to  hold  this  would  not  be  warranted  by  the 
principle  of  this  peculiar  rule  of  construction,  which  is 
limited  to  cases  where  such  construction  of  the  word 
"  born  "  is  necessary  for  the  benefit  of  the  unborn  child, 
and  no  such  necessity  here  arises.  Inasmuch,  there- 
fore, as  the  words  in  question  are  used  for  the  purpose 
only  of  ascertaining  a  period  of  time,  and  are  not  a 
description  of  children  as  objects  of  a  bequest  or  trust, 
I  am  of  opinion  that  the  words  "  born  and  living  at  the 
time  of  my  decease  "  do  not  include  children  in  uteroy 
and  that  the  trust  for  accumulation  ceased  when  the 
youngest  of  the  children  actually  born  and  living  at  the 
death  of  the  testatrix  attained  majority.  For  these 
reasons  I  reverse  this  part  of  the  judgment  of  the  Vice- 
Chancellor.  On  the  other  point  I  agree  with  his 
Honor.  The  period  of  division  is  the  time  when  the 
youngest  of  the  children  actually  born  at  the  death  of 
the  testatrix  attains  majority,  and  the  stock  and  ac- 
cumulations are  directed  to  be  divided  among  all  such 
children  of  her  said  nephew  and  nieces  as  shall  be  then 
living,  that  is,  at  the  period  of  division  ;  and  as  there  is 
nothing  to  restrict  or  limit  these  words  of  description, 
all  the  children  born  after  the  death  of  the  testatrix,  but 
before  the  period  of  division,  are  entitled,  if  living  at 
that  period.  The  order  of  the  Vice-Chancellor  must  be 
altered  accordingly. 


1864. 
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Jul^  25,  2S. 

Before  The 

Lord 

Chancellor 

Lord 

Cram  WORTH. 

A  debtor  resi- 
dent abroad 
executed  a 
power  of 
attorney  au- 
thorizing a 
person  in  this 
country  to 
execute  a  deed 
of  composition 
with  his  cre- 
ditors.    The 
execution  of 
the  power  of 
attorney  by 
the  debtor  and 
of  the  compo- 
sition deed  by 
the  attorney 
was  attested 
by  solicitors. 
Held,  that 
the  terms  of 
the  third  rule 
of  the  192nd 
section  of  the 
Bankruptcy 
Act,  IS61, 
bad  been  suffi- 
ciently com- 
plied with, 
and  that  the 
deed  ought  to 
be  registered. 


Re  BELL. 

npHIS  was  an  application  for  an  order  directing  the 
registration  of  a  deed  of  composition  under  the 
192nd  section  of  the  Bankruptcy  Act,  1861  (24  &  25 
Vict,  c.  134<),  made  by  a  debtor  resident  abroad,  although 
it  had  not  been  executed  by  him  in  the  presence  of  an 
attorney  or  solicitor. 

The  deed  was  made  by  the  firm  of  Messrs.  Bell, 
Ashbumer  ^  Miller^  of  which  Mr.  Bell  was  a  partner, 
and  was  dated  the  26th  •Tunc,  1865.  The  firm  carried 
on  business  in  Bombay  and  London,  and  Mr.  Bell 
resided  at  Bombay,  The  other  partners  had  executed 
the  deed  in  England  in  the  usual  manner,  but  Mr.  Bell 
had  executed  a  power  of  attorney  in  the  presence  of  a 
solicitor  and  notary  public  at  Bombay,  empowering 
Mr.  Weir  Anderson  **  for  him  and  in  his  name  to  convey 
and  assign  all  his  estate  and  effects  on  behalf  of  cre- 
ditors, and  to  make  any  arrangements,  and  for  that  pur- 
pose to  execute  all  deeds,  &c.*' 

Mr.  Anderson  accordingly  executed  the  deed  in  London 
in  the  presence  of  a  solicitor. 

The  deed  having  been  presented  for  registration,  the 
registrar  declined  to  receive  it,  on  the  ground  that  it  was 
not  executed  by  Mr.  Bell  himself. 


The  3rd  rule  of  the  192nd  section  of  the  Bankruptcy 
Act,  1861,  provides,  that  *' the  execution  of  such  deed 

or 
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or  instrument  by  the  debtor  shall   be  attested   by  an       1865. 
attorney  or  solicitor." 


Mr.  Bacon  and  Mr.  Reed  in  support  of  the  appli- 
cation. 

The  Lord  Chancellor  took  time  to  consider  the 
question. 


Re 

Bell. 


The  Lord  Chancellor  said,  that  where  the  debtor  July  28. 
was  out  of  the  jurisdiction,  it  was  sufficient  if  both  the 
power  of  attorney  and  the  trust  deed  were  attested  by 
a  solicitor.  That  had  been  done  in  the  present  case, 
and  he  was  therefore  of  opinion  that  the  deed  ought  to 
be  registered. 


AN 


INDEX 


THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ACCOUNT. 

1.  A  trading  firm  agreed  to  give  to 
an  agent  a  commission  on  orders 
obtained  by  himself,  and  a  com- 
mission at  a  different  rate  on  orders 
not  obtained  by  him,  but  given  by 
persons  first  introduced  by  him : — 
Heidf  that  the  fact  that  the  agent 
must  in  general  be  ignorant  of  the 
latter  class  of  orders  did  not  en- 
title him  to  file  a  bill  against  his 
principals  for  an  account  of  what 
was  due  to  him  for  commission, 
but  that  his  remedy  was  at  law. 
Smith  V.  Leveaux.  Page  1 

2.  The  Plaintiffs,  in  1855,  engaged 
the  Defendant  as  their  traveller, 
to  obtain  orders  and  collect  mo- 
neySf  at  a  salary,  the  Plaintiffs 
paying  all  travelling  Expenses. 
Afler  each  journey  the  Defendant 
rendered  an  account  and  paid  over 
the  balance  appearing  to  be  due 
from   him.      The  travelliog   ex- 


penses were  charged  in  the  ac- 
counts as  so  many  days*  travelling 
expenses,  without  giving  any  par- 
ticulars. No  objection  was  made 
to  the  accounts,  and  they  were 
entered  in  the  Plaintiffs'  books. 
This  went  on  till  ^pril,  186],  when 
the  Defendant  gave  the  Plaintiffs 
six  months'  notice  of  his  intention 
to  leave  their  service.  The  Plain- 
tiffs, in  /u/y,  1 86 1,  gave  him  notice 
to  keep  a  detailed  account  of  his 
travelling  expenses,  but,  notwith- 
standing this,  his  subsequent  ac- 
counts were  prepared  on  the  same 
footing  as  the  former  ones,  and 
were  dealt  with  in  the  same  way 
down  to  October,  1861,  when  he 
lefl  the  Plaintiffs'  service.  The 
Defendant  having  sent  in  a  claim 
for  salary,  the  Plaintiffs  served 
him  with  a  counter  claim,  which, 
however,  did  not  raise  any  ques- 
tions as  to  his  acoouDts  i^^Held, 
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that  a  bill  by  the  Plaintiffs  against 
the  Defendant  for  an  account  could 
not  be  maintained. 

Per  the  Lord  Justice  Turner: 
Where  accounts  have  been  ren- 
dered, the  balances  appearing  due 
upon  them  paid^  and  the  accounts 
entered  in  the  books  of  the  per- 
sons to  whom  they  have  been 
delivered,  and  a  subsequent  ac- 
count has  been  rendered  by  tho^e 
persons^  raising  no  question  as  to 
the  accounts  which  have  been  de- 
livered, those  accounts  must  be 
treated  as  settled. 

Per  the  Lord  Justice  Turner: 
From  the  course  of  dealing  be- 
tween the  parties,  an  agreement 
that  the  travelling  expenses  should 
be  charged  in  a  gross  sum,  without 
giving  particulars,  was  to  be  im- 
plied, which  agreement  the  Plain- 
tiffs could  not  determine  by  their 
notice  of  July,  1861.  Hunter  v. 
Belcher.  Page  194 

3.  H.  8^  Co.  were  in  the  receipt  of 
the  rents  of  leasehold  property  as 
agents  of  P.  In  1834  P.  died  in- 
testate. In  1838  H.  Sf  Co.  ren- 
dered to  his  daughter  an  account, 
.  to  which  some  objections  were 
.  taken  by  her,  which  were  an- 
swered, and  no  replies  made  to 
the  answers.  In  1 845  the  daughter 
took  out  administration  to  P.,  and 
in  1852  filed  a  bill  against  H.^Co. 
for  an  account : — Held,  that  the 
account  roust  be  treated  as  a  set- 
tled account,  and  that  the  bill 
could  not  be  sustained.  Farkin* 
ion  V.  H anbury,  450 

See  Annulling  Bankruptcy. 
Parties. 


ACQUIESCENCE. 
See  Injunction,  1. 

ACT  OF  BANKRUPTCY. 
See  Bankruptcy,  1. 

ADVANCEMENT. 
See  Resulting  Trust. 

AGENT. 
See  Account,  1, 

Vendor  and  Purchaser,  1. 

AGREEMENT. 
See  Consideration. 

AGREEMENT  FOR  MORT- 
GAGE. 
See  Power  of  Sale,  %. 

ALLOTMENT. 
See  Shareholder. 

ALTERATION  OF  INSTRU- 
MENT  AFTER  SIGNATURE. 

F,  signed  the  memorandum  and  ar- 
ticles of  association  of  a  company. 
After  signature,  but  before  regii- 
tration,  a  sheet  of  the  articles  was 
taken  out  and  a  new  sheet  substi- 
tuted for  it  without  his  privity, 
but  with  the  approbation  of  the 
persons  then  managing  the  com- 
pany. There  was  a  conflict  of 
evidence  as  to  whether  the  coO" 
tents  of  the  substituted  sheet  were 
identical  with  those  of  the  old  one, 
and  whether  there  was  not  a  mate- 
rial alteration  : — Held,  that  the 
articles  were  not  binding  upon  f., 
that  the  articles  and  memorandum 
must  be  taken  as  together  consti- 
tuting one  instrument^  and  that  F, 
was  not  a  contributory. 
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Per  the  Lord  Justice  Turner,  if 
the  substitntion  of  a  sheet  in  a 
deed  after  execution  does  not  ipso 
facto,  without  reference  to  the 
question  whether  there  is  any 
variation  in  the  contents^  make 
the  deed  void,  as  to  which  qucere,  at 
all  events  it  makes  the  deed  void, 
»  unless  it  be  most  clearly  proved 
that  the  contents  of  the  old  and 
the  substituted  sheet  are  identical, 
or  at  least  that  there  is  no  material 
difference  between  them.  In  re 
The  United  Kingdom  Ship  Owning 
Company,  Limited,  Fclgate^s  case. 
Page  456 

ALTERNATIVE  CASE. 

See  Pleading,  1. 

ANNUITY. 

See  Consideration. 

ANNUITY  ACT. 
F.  C.  granted  to  D,  an  annuity  of 
139/.  for  five  3'ears  determinable 
upon  lives,  and  after  the  expira- 
tion of  the  five  years  an  annuity 
of  199/.  determinable  on  the  same 
lives.  T»  C,  as  surety,  by  the 
same  deed,  secured  the  annuity  on 
freehold  land  of  his  own,  covenant- 
ing that  it  was  free  from  incum- 
brances. The  land  was,  in  fact, 
subject  to  a  mortgage  to  M.  and 
others ;  its  rental,  apart  from  the 
incumbrance,  was  above  199/.,  but 
deducting  the  interest  of  the  mort- 
gage was  between  199/.  and  139/. 
M,f  who  was  a  solicitor,  acted  for 
all   parties   in  the  preparation  of 


the  annuity  deed,  but  JD.  had  no 
actual  notice  of  the  incumbrance. 

Held  by  the  Lord  Justice  Knight 
Bruce,  affirming  the  decision  of  the 
Master  of  the  Rolls,  the  Lord 
Justice  Turner  doubting,  that  the 
annuity  deed  did  not  require  in- 
rolment,  for  that  T.  C  was  a 
grantor  within  the  meaning  of  the 
Act  5S  Geo.  S,  c.  141^  s.  10,  and 
that  although  the  annuity  must  be 
taken  to  be  of  the  larger  amount, 
Z).  had  not,  within  the  meaning  of 
the  Act,  "  notice**  of  the  mortgage, 
so  that  the  yearly  value  of  the 
land  was  sufficient.  Thompson  v. 
Cartwright,  Page  10 

ANNULLING  BANKRUPTCY. 

A  purchase  was  made  from  the  as- 
signees of  a  bankrupt,  in  which 
their  solicitor  was  interested,  so 
as  to  invalidate  the  transaction. 
Afterwards  the  bankruptcy  was 
by  arrangement  annulled,  without 
prejudice  to  any  sale  or  other  act 
done  by  the  assignees,  and  the 
bankrupt  by  deed,  to  which  he 
and  the  assignees  alone  were  par- 
ties, ratified  their  acts,  relieved 
them  from  all  claims  in  respect  of 
them,  and  agreed  to  execute  all 
further  deeds  necessary  for  con- 
firming them.  After  this  the 
bankrupt  filed  a  bill  against  the 
purchasers  to  impeach  the  sale  to 
them.  The  Defendants  alleged 
that  the  Plaintiff*  had  obtained  the 
annulling  order  by  fraudulent  sup- 
pression. 

Held,  that  by  virtue  of  the  an- 
nulling order  the  Plaintiff*  bad  the 
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right  to  impeach  all  sales  on  any 
grounds  on  which  they  might 
have  been  impeached  if  the  bank- 
ruptcy had  not  been  annulled,  and 
that  the  deed  executed  by  him  did 
not  affect  this  right. 

Heldf  also,  that^  the  annulling 
order  being  in  force,  this  Court 
roust  treat  it  as  valid,  and  could 
not  enter  into  the  question  whe- 
ther it  was  obtained  by  fraud. 

Heldf  therefore,  that  the  sale 
must  be  set  aside,  but  without 
prejudice  to  the  question  whether 
the  creditors,  or  the  late  assignees 
on  their  behalf,  were  not  entitled 
to  claim  the  benefit  arising  from 
setting  it  aside. 

Heldf  also,  that  the  purchaser 
must  account,  as  a  mortgagee  in 
possession,  for  rents  received,  or 
which  but  for  his  wilful  default  he 
.  might  have  received,  though  no 
case  of  wilful  default  was  made  by 
the  bill.    Adamt  v.  Sworder, 

Page  44 

ANSWER. 
See  Practice,  %. 

ANTICIPATION  (RESTRAINT 

ON). 

See  Separate  Use. 

APPEAL. 

See  Discretion. 

APPEAL  AS  TO  COSTS. 
See  Costs,  1, 

APPLICATION  FOR  SHARES. 
See  Shareholder. 


APPOINTMENT  ON 
BARGAIN. 
See  Power. 

ARBITRATION. 
See  Award. 

ASSIGNMENT   OF   WIFE'S 

CHOSE  IN  ACTION. 

See  Husband  and  Wife,  2. 

ASSURANCE. 
See  Policy  of  Assurance. 
Renewal  of  Leaseholds. 

ATTORNEY  (POWER  OF). 
See  Power  of  Attorney. 

AWARD. 

Under  a  submission  to  arbitration 
containing  no  provision  for  making 
it  a  rule  of  Court,  aji  award  was 
made  in  June,  1859,  finding  a  sum 
due  from  »S.  to  [F.  In  December ^ 
1859,  W,  brought  an  action  on  the 
award,  to  which  S,  pleaded  nul  tiel 
agard,  and  adduced  in  support  of 
the  plea  evidence  that  the  arbitra- 
tors had  made  their  award  accord- 
ing to  the  opinion  of  a  third  party, 
and  not  their  own.  A  verdict  was 
found  for  S,,  the  Defendant  at 
law,  leave  being  reserved  to  W. 
to  move  to  have  it  entered  for  him. 
In  June,  1860,  the  Court  of  Ex- 
chequer discharged  a  rule  nisi 
which  had  been  obtained  for  that 
purpose,  but  in  December,  1861, 
the  Court  of  Exchequer  Chamber 
reversed  this  decision  on  the  ground 
that  the  above  defence  was  not 
available  by  way  of  plea.  In 
March,  1862,  S.  filed  his  bill  to 
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set  aside  tjhe  award  and  to  be 
relieved  against  the  judgment. 
Vice-Chancellor  Wood  held,  that, 
as  the  submission  did  not  contain 
any  agreement  that  it  might  be 
made  a  rule  of  Court,  and  as  it 
never  had  been  made  a  rule  of 
Court,  the  Court  had  jurisdiction ; 
.  that  if  the  matter  had  been  fresh 
the  award  must  have  been  set  aside, 
and  the  Court  had  still  jurisdiction 
to  do  so,  but  that  as  the  PlaintiiT 
might  have  made  the  submission  a 
rule  of  Court  and  set  aside  the 
award  at  law  on  the  grounds  now 
urged,  but  had  allowed  the  time 
for  so  doing  to  elapse,  this  Court 
ought  not  to  interfere,  unless  in  a 
strong  case  :  and  his  Honor  being 
disposed  to  the  view  that  the  ar- 
bitrators had,  however  irregularly, 
come  to  a  correct  conclusion,  dis- 
missed the  bill. 

Held.hyihe  Lord  Justice  Knight 
Bruce,  that  the  PlaintiiT  must  by 
his  course  of  conduct  be  taken  to 
have  elected  to  defend  himself 
against  the  award  by  defending  the 
action  and  to  abandon  all  other 
modes  of  opposition  ;  that  he  must 
therefore  abide  by  the  result  of 
the  action,  and  that  the  bill  had 
been  properly  dismissed. 

Held.hy  the  Lord  Justice  Turner, 
that  where  a  submission  to  arbitra- 
tion has  not  been  made  a  rule 
of  Court  and  contains  no  agree- 
ment that  it  may  be  made  a  rule 
of  Court,  the  jurisdiction  of  equity 
to  set  aside  the  award  is  unafiTected 
by  the  statutes;  that  the  Plain- 
tiff's conduct  in  the  present  case 


had  not  been  such  as  to  debar  hira 
of  his  right  to  resort  to  a  court  of 
equity;  that  the  Court  bad  no 
jurisdiction  to  inquire  whether  the 
award  was  right  or  wrong,  and 
that  the  PlaintiiT  ought  to  have  had 
relief  on  the  ground  of  the  invali- 
dity of  the  award.  Smith  y.  Whit' 
more.  Page  «97 


BANKRUPTCY. 

1.  A  tradesman  mortgaged  the  free* 
hold  house  in  which  he  carried  on 
his  trade,  being  his  only  real  es- 
tate, to  secure  an  existing  debt 
of  1,100/.  for  which  he  was  liable 
as  surety,  which  exceeded  the 
value  of  the  mortgaged  property. 
His  other  property  was  of  very 
trifling  amount.  He  was  at  the  time 
liable  as  surety  on  a  promissory 
note  for  2,000/.,  and  afterward^ 
the  other  makers  having  become 
insolvent,  he  was  called  upon  for 
payment,  and  became  bankrupt  :— 
Held,  that  the  mortgage  was  void 
as  against  the  assignees  in  bank- 
ruptcy, as  being  an  assignment 
made  to  defeat  or  delay  creditors. 

Per  the  Lord  Justice  Turner. 
A  surety  is  no  more  justified  in 
placing  the  whole  of  his  property 
out  of  the  reach  of  liability  to  pay 
the  debt,  than  if  he  were  the  prin- 
cipal debtor.    Goodricke  v.  Taylor. 

135 

2.  There  can  be  no  proof,  under  a 
deed  of  trust  under  the  192nd 
section  of  the  Bankruptcy  Act, 
1861,  for  damages  on  a  contracti 
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unless   the   contract   was   broken 
before  the  execution  of  the  deed. 

H.  4*  C'o.  purchased  a  cargo,  the 
buyers  to  name  the  port  of  de- 
livery. On  the  arrival  of  the  ship 
they  declined  to  name  the  port  of 
delivery,  and  signified  their  ina- 
bility to  perform  the  contract.  The 
sellers  therefore  named  the  port  and 
sold  the  cargo  at  a  loss ;  but  before 
this  was  done  H,  ^  Co.  executed 
a  deed  of  trust  under  the  1 92nd  sec- 
tion : — Held,  that  the  contract  was 
still  subsisting  at  the  date  of  the 
deed,  and  that  the  sellers  could  not 
prove  for  the  loss.  Ex  parte  Halli-' 
day.  Re  Hall  and  Jones,  Page  S 1  % 
See  Ammullikg  Bankruptcy. 

BILL. 
See  Pleading,  1. 

BILL  IN  AID  OF  ACTION  AT 

LAW. 

See  Pleading,  2. 

"BORN  AND  LIVING." 
See  Children. 

BREACH  OF  TRUST^ 
See  Parties. 


CERTIFICATE. 

See  Scientific  Person. 

CERTIFICATES. 
See  Winding-up,  3. 


CHARITY. 

See  Corporation. 

CHILDREN. 
A  testatrix  directed  that  a  fund 
should  be  accumulated,  and  that 
when  the  youngest  of  the  children 
o{  her  nephew  and  nieces.  A,,  B, 
and  C.  who  should  have  been  born 
and  living  at  the  time  of  her  de- 
cease should  attain  twenty>one 
the  accumulated  fund  should  be 
divided  equally  among  all  such 
children  of  A.,  B,  and  C.  as  should 
be  then  living,  with  a  provision 
that  if  at  the  period  of  division  any 
children  should  not  personally 
claim  their  shares  within  twelve 
months,  their  shares  should  go  over 
to  the  others.  There  were  children 
born  in  the  lifetime  of  the  testatrix 
and  otheis  bom  afler  her  death, 
two  of  whom  at  her  death  were  in 
ventre  sa  m^re. 

Held^  that  the  clause  as  to  per- 
sonal claim  was  not  sufficient  to 
restrict  the  preceding  gift  to  chil- 
dren who  attained  twenty-one  be- 
fore the  period  of  division,  and 
that  all  children  living  at  the 
period  of  division,  whether  bom 
before  or  after  the  death  of  the 
testatrix,  were  entitled. 

Heidi  also,  that  a  child  in  ventre 
sa  mere  is  only  to  be  treated  as  a 
born  child  where  such  construction 
is  necessary  for  the  benefit  of  that 
child,  and  that  therefore  the  distri- 
bution was  not  postponed  till  the 
youngest  child  in  ventre  sa  mere  at 
the  death  of  the  testatrix  attained 
twenty- one.  Blasson  v.  Blasson. 
Page  665 
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CHOSE  IN  ACTION. 

See  Husband  and  Wife,  2. 
Voluntary  Assignment. 

CIVIL  DEATH. 

Sec  Nun, 

CLASS. 
See  Children. 

COMPANY. 
1.  An  arrangement  was  made  be- 
tween company  A»  and  company 
P.,  both  registered  under  7  &  8 
VicL  c.  110,  that  the  assets  of 
company  A,  should  be  made  over 
to  company  P,  ;  that  the  share- 
holders of  the  former  should  be- 
come shareholders  in  the  latter  and 
execute  its  deed  of  settlement,  and 
that  company  P.  should  indemnify 
them  against  all  their  liabilities  as 
shareholders  in  company  A,  After 
a  decree,  by  which  it  was  settled 
that  those  shareholders  in  company 
A,  who  had  declined  to  become 
shareholders  in  company  P.  were 
not  entitled  to  indemnity  under 
this  covenant,  one  of  them  bought 
up  the  benefit  of  a  decree  obtained 
by  a  creditor  against  company  A. 
and  a  writ  of  fi.  fa.  having  been 
issued  against  that  company,  to 
which  a  return  of  nulla  bona  was 
made,  he  applied  for  leave  to  issue 
execution  against  one  of  the  share- 
holders in  company  A.j  who  had 
become  a  shareholder  in  company 
P, : — Heldt  that  this  was  a  fraudu- 
lent use  of  the  debt,  and  that  the 
rule  that  a  partner  cannot  buy  in  a 
debt  of  tlie  firm  and  enforce  it 
Vol.  II~4. 


against  his  co- partners  applies 
equally  as  between  shareholders  in 
joint  stock  companies. 

SemhUt  that  as  the  shareholder 
who  executed  the  deed  of  company 
P,  had  never  made  any  transfer 
of  his  shares  in  company  J..,  and 
that  company  had  never  been 
wound  up  or  dissolved,  he  did  not^ 
by  executing  the  deed  of  company 
P.,  cease  to  be  a  shareholder  in 
company  ^.  so  as  to  escape  from 
liability  for  its  debts.  IVoodhanu 
V.  The  Anglo  Australian  and  Uni* 
versal  Family  Life  Assurance  Com' 
pany.  Page  1 62 

3.  The  prospectus  of  a  proposed 
company  described  as  a  "  finance 
bank'*  stated  eight  objects,  some 
of  which  went  beyond  ordinary 
banking  business.  In  May  S., 
on  the  footing  of  this  prospectus, 
applied  for  50  shares,  and  paid  the 
deposit.  On  the  1st  of  June  the 
company  was  registered  with  a 
memorandum  of  association  de- 
fining its  objects,  which  went  con- 
siderably further  beyond  the  ordi- 
nary business  of  banking  than  the 
objects  mentioned  in  the  prospec- 
tus, and  on  the  same  day  the 
directors  sent  S.  a  letter  of  allot- 
ment of  50  shares.  In  December 
of  the  same  year  the  company 
failed.  S.  applied  to  have  his 
name  taken  ofiT  the  register,  on  the 
ground  that  he  never  had  agreed 
to  become  a  shareholder  in  a  com- 
pany with  these  extended  objects. 
There  being  no  evidence  to  rebut 
S.'s  positive  oath,  that  until  the 
company  had  failed  he  never  had 

Z  Z  D.J.S. 
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any  notice  of  the  extension  of  the 
objects  of  the  company  beyond 
those  named  in  the  prospectus  : — 
Held,  affirming  the  decision  of 
Vice-chancellor  fVoody  that  his 
name  ought  to  be  removed  from 
the  register.  Re  the  Scottish  and 
Universal  Finance  Bank,  Limited ; 
Ship*g  case.  Page  544 

See  Contributory,  1,  2. 

Shareholder. 

Winding-up,  1,  2. 

COMPOSITION  DEED, 
See  Power  op  Attorney. 

COMPROMISE  BY  COURT. 
See  Infant,  2. 

CONCEALMENT. 
See  Family  Arrangement. 

CONCURRENT  SUITS. 
See  Infant,  1. 

CONDUCT  OF  PROCEEDINGS. 
See  Infant,  1. 

CONFIRMATION. 

See  Construction,  2. 

CONSENT. 
See  Power  of  Sale,  1. 

CONSIDERATION. 

Communications  took  place  between 
a  bachelor  and  his  kept  mis- 
tress as  to  a  discontinuance  of  the 
cohabitation,  and  in  the  course  of 
these  communications  the  woman 
uniformly  asserted  that  he  had 
promised  to  marry  her,  which  as- 
sertions there  appeared  to  be  a 
fair  prospect  of  her  being  able  to 


substantiate.  Ultimately  the  man 
proposed  by  letter  that  they  should 
separate,  he  allowing  her  an  an- 
nuity, which  offer  she  accepted  :— 
Held,  that  this  was  a  contract  for 
valuable  consideration  which  could 
be  enforced  against  the  man. 
Keenan  v.  Handley.  Page  28S 

CONSOLIDATED  ORDERS, 

VII.  2. 

See  Parties. 

CONSTRUCTION. 

1.  By  a  marriage  settlement  a  fund 
was  limited  in  trust  after  the  death 
of  the  parents  to  transfer,  &c.  to 
all  the  children  equally ;  the  shares 
of  minors  to  be  paid,  transferred, 
&c.  at  their  age  of  twenty-one 
years,  with  maintenance  in  the 
meantime :  and  there  was  a  gift 
over  if  there  should  be  no  child^ 
or,  "  if  they  should  all  happen  to 
die  before  they  became  entitled  to 
their  respective  shares":  —  HeU 
that  the  shares  of  the  children 
vested  at  their  birth,  and  that  the 
shares  of  two  of  them,  who  died 
in  their  infancy  in  the  lifetime  of 
their  parents,  passed  to  their  per- 
sonal representatives. 

A  petition  of  appeal  by  some  of 
several  co-Plaintiffs  against  the 
others  of  them  was  allowed.  Jop^ 
V.  Wood;  Smith  v.  Jopp,         323 

2.  The  Corporation  of  London  in 
1862  obtained  an  act  authorizing 
them  to  make  a  new  street  aid 
buy  land  for  that  purpose,  with 
certain  powers  of  re-selling  land 
not  required  for  the  street.   About 
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tlie  same  time  a  railway  company 
obtained  an  act  authorizing  the 
company  and  the  corporation  to 
enter  into  agreements  for  the  sale 
of  land  by  the  corporation  to  the 
company.  Shortly  before  either 
act  had  passed  the  corporation 
entered  into  an  agreement  with 
the  company  to  take  under  the 
powers  of  their  act  and  sell  to  the 
company  certain  lands  including 
land  of  the  PlaintifiT.  The  Plain- 
tiff filed  his  bill  to  restrain  the 
corporation  from  taking  his  land 
on  the  ground  of  this  agreement 
and  obtained  an  injunction.  After 
this  another  act  was  passed  autho- 
rizing the  corporation  to  take 
lands  for  another  undertaking; 
and  by  this  act,  after  reciting  that 
certain  lands  might  be  taken  under 
It  which  were  liable  to  be  taken 
by  the  corporation  under  their 
former  act,  and  with  respect  to 
which  an  agreement  was  "  under 
the  authority"  of  that  act  and  the 
railway  act  entered  into  between 
the  corporation  and  the  company, 
and  that  it  was  expedient  **  that 
the  rights  of  the  company  under 
such  agreement  should  be  pre- 
served,*' it  was  enacted  that  no- 
thing in  the  present  act  should 
prejudice  "the  rights  of  that  com- 
pany under  the  said  agreement," 
but  that  all  the  provisions  of  the 
agreement  should  be  as  applicable 
to  the  lands  if  purchased  under 
the  powers  of  the  present  act  as 
they  would  have  been  if  they  had 
been  purchased  under  the  former 
act.      The    Plaintirs   land    was 


liable  to  be  taken  under  this  latter 
act. 

Held,  by  the  Lord  Justice  iirnrg^/ 
Bruce,  affirming  the  decision  of 
the  Master  of  the  Rolls,  the  Lord 
Justice  Turner  dissenting,  that  the 
legislature  had  by  the  latter  act 
recognized  the  validity  of  the 
agreement,  and  that  the  agree- 
ment was  therefore  no  obstacle  to 
the  corporation  taking  the  land  of 
the  Plaintiff  under  the  latter  act. 
Galloway  v.  Corporation  of  London, 
Page  639 

3,  A  testator  bequeathed  his  rea(i- 
duary  estate  to  his  two  sons  and 
daughter  in  equal  shares.  He 
then  directed  the  shares  of  his 
sons  to  be  paid  to  them  as  soon  as 
convenient,  and  directed  that  his 
daughter's  share  should  not  be 
paid  to  her,  but  that  the  income 
should  be  accumulated  during  the 
life  of  her  husband,  and  upon  the 
death  of  her  husband,  should  there 
be  any  child  or  children  living, 
the  property  should  be  secured 
for  their  benefit  and  that  of  their 
mother,  but  should  there  be  no 
child  or  children  living,  then  the 
share  might  be  paid  to  her  for  her 
own  use  and  benefit,  but  if  she  died 
before  her  share  became  payable, 
then  he  directed  it  to  be  held  in 
trust  for  his  two  sons*  The  hus- 
band was  still  living  at  the  expi- 
ration of  twenty-one  years  from 
the  death  of  the  testator  : — Held, 
that  upon  the  accumulations  being 
put  an  end  to  by  the  Thelhtsson 
Act,  the  income  became  payable 
to  the  wife  during  the  joint  lives 
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of  herself  and  her  husband,  the 
original  .gif^  to  her  remaining  in 
force  80  far  as  the  trusts  by  which 
it  was  modified  were  incapable  of 
taking  effect.  Combe  v.  Hughes. 
Page  657 
See  Children. 
Will,  1,  2,  5. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 


CONTRIBUTORY. 
1.  S.f  the  local  manager  of  a  com- 
pany, was  asked  by  the  general 
manager  to  become  a  director,  the 
qualification  for  which  was  the 
holding  500  shares.  500  shares 
held  by  the  manager  as  a  trustee 
for  the  company  were  transferred 
to  S.  by  deed,  which  S,  also  exe- 
cuted. He  acted  as  director,  but 
he  was  not  registered  as  a  share- 
holder, never  received  any  notice 
of  dividends,  continued  to  be  local 
manager,  and  never  paid  the  price 
which  was  expressed  in  the  deed 
of  transfer  to  be  paid  for  the 
shares,  nor  appeared  to  have  been 
treated  as  a  shareholder,  and  the 
Court  was  satisfied  on  the  evi- 
dence that  he  had  never  agreed  to 
purchase  the  shares,  but  that  they 
were  transferred  to  hira  by  order 
of  the  directors  merely  to  qualify 
him  for  the  directorship: — Held, 
that  if  the  company,  which  could 
not  be  bound  by  the  transaction, 
elected  to  affirm  it,  S,  was  only  a 
trustee  for  the  company,  and  so 
not  a  contributory;  and   that  if 


they  elected  to  disaffirm  it,  then,it 
not  appearing  that  S.  was  privy  to 
the  breach  of  duty  on  the  part  of 
the  directors,  it  must  be  rescinded 
altogether,  and  that  S.  therefore 
was  not  a  contributory.  Re 
Waterloo  Life^  S^c*  A$gurance  Com- 
pany ;  Saunders* s  Case.  Page  101 
2.  If  a  person  is  induced  to  take 
shares  on  the  faith  of  a  promise  by 
the  promoters  of  a  company,  which 
promise  is  not  kept,  he  is,  never- 
theless, a  contributory,  his  remedy 
being  only  against  the  persons  who 
made  the  promise.  Re  Untied 
Kingdom  Ship  Owning  Company; 
Felgate't  Case,  456 

See  Company,  2. 

CONVERSION. 
1.  A  fund  was  vested  in  trustees 
upon  trust  during  the  joint  lives  of 
husband  and  wife,  to  pay  out  of  the 
income  to  the  wife  200/.  a-year,  and 
if  she  survived  her  husband,  then 
during  the  rest  of  her  life  5001  a- 
year,  and  subject  thereto  upon 
trust  for  the  husband.  And  the 
husband  covenanted  that  if  the 
income  should  become  less  than 
500/.  a-year,  he  would  add  to  the 
fund,  so  as  to  make  up  the  income 
to  that  amount.  The  income  during 
the  husband's  life  was  reduced  be- 
low 500/.  The  husband  by  will 
devised  his  real  estate  to  his  wife 
for  life,  and  directed  his  personal 
estate  to  be  converted  and  invested 
in  land  to  be  settled  to  the  sanoe 
uses : — Heldy  that  the  widow  was 
entitled  to  have  the  annuity  fund 
made    up    to   500/L  a-year,  and 
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then  to  have  the  husband's  rever- 
sionary interest  in  it  solely  and  the 
proceeds  invested  according  to  the 
uill.  Countess  of  Harrington  v. 
Sir  fVitliam  Atherton.  Page  352 
2.  Real  estate  was  settled  by  a  mar- 
riage settlement,  not  comprising 
any  personal  estate.  The  tenant 
for  life  sold  part  of  the  land  to  a 
company  under  the  powers  of  their 
act,  and  the  proceeds  were  paid 
into  Court  and  invested.  After- 
wards the  tenant  for  life,  under  a 
power  in  the  settlement,  appointed 
by  will  to  his  son  the  whole  settled 
estate  and  the  purchase-money  of 
the  part  which  had  been  sold.  The 
son  by  will  disposed  of  his  resi- 
duary personal  estate  of  which  he 
might  be  possessed  or  over  which 
he  might  have  any  power  of  dispo- 
sition at  his  decease,  including  in 
such  personal  estate  **  all  monies  to 
which  I  may  be  entitled  under 
the  marriage  settlement  of  my 
father  and  mother  ;*'  and  he  de- 
clared that  he  did  not  by  his  will 
intend  to  dispose  of  any  real  estate, 
but  only  of  personal  estate  and 
chattels  real.  The  widow  of  the 
tenant  for  life,  who  was  entitled  to 
a  jointure,  was  still  living: — Held^ 
by  the  Lord  Justice  Turner ^  af- 
firming the  decision  of  Vice-Chan- 
cellor  Kinder sley^  the  Lord  Justice 
Knight  Bruce  doubting,  that  the 
fund  arising  from  the  sale  did  not 
pass  by  the  will.  In  re  Skeggs* 
Settlement.  533 

CORPORATION. 
The  jurisdiction   of   the   Court    of 
Chancery   over    the    properly   of 


corporations  affected  with  a  trust 
applies  to  purely  ecclesiastical  as 
well  as  to  lay  corporations* 

Where  by  the  charter  of  foun- 
dation of  a  charity  the  property  of 
the  charity  was  directed  to  be  ap- 
plied for  the  benefit  of  the  poor, 
the  Court  enforced  the  trust,  al- 
though for  several  centuries  cer- 
tain fixed  payments  only  had  been 
made  to  the  poor  and  the  surplus 
rents  had  been  enjoyed  by  the 
master. 

But  where  a  municipal  corpora- 
tion had  for  more  than  three  cen- 
turies exercised  the  right  of  pre- 
sentation to  the  mastership  of  a 
charity  for  their  own  benefit,  with- 
out acknowledgment  of  any  trust, 
the  Court  refused  to  declare  that 
the  right  of  presentation  was 
affected  with  a  trust  for  the 
charity.  The  Attomey-General  v. 
St.  John's  Hospital,  Bedford. 

Page  621 

COSTS. 

1.  The  general  rule  of  the  Court  is, 
that  there  cannot  be  a  rehearing 
for  costs  alone,  unless  some  prin- 
ciple is  involved  in  the  mode  of 
dealing  with  them,  and  it  is  only 
in  extreme  cases  that  the  Court 
will  rehear  the  merits  on  the  ques- 
tion of  costs*  Chappell  t*  Gre^ 
gory.  Ill 

2.  A  bankrupt  was  refused  his  cer- 
tificate on  the  ground  of  fraudu- 
lent concealment  of  property.  Sub- 
sequently a  consent  order  for  an- 
nulling the  bankruptcy  was  ob- 
tained, in  consideration  of  a  friend 
of  the  bankrupt's  paying  a  sum  to 
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the  creditors.  Af\er  this  the  as- 
signees discovered  that  other  pro- 
perty to  a  large  extent  had  been 
concealed  by  the  bankrupt,  and 
they  presented  a  petition  to  dis- 
charge the  annulling  order,  as 
having  been  obtained  by  fraud, 
and  before  this  petition  had  been 
heard  filed  a  bill  to  restrain  the 
bankrupt  from  getting  in  the  con- 
cealed property.  The  petition  was 
ultimately  dismissed  by  the  Lord 
Chancellor,  on  the  ground  that  the 

•  assignees  having,  when  they  con- 
sented to  the  annulling  order,  been 
aware  of  previous  fraudulent  con- 
cealment, could  not  be  held  to 
have  consented  to  the  order  on  the 
faith  of  the  bankrupt*s  having 
made  a  full  disclosure  of  his  pro- 
perty: — Held,  that  the  proceedings 
in  the  cause  ought  to  be  stayed, 
without  costs.  EUey  v.  Adams. 
Pa^eUr 

d.  Where  by  consent  of  a  mortga- 
gee property  is  sold  by  the  Court 
free  from  the  mortgage  security : 
SembUf  that  the  costs  of  other 
parties  of  the  sale  ought  not  to  be 
paid  out  of  the  proceeds  of  sale  in 
priority  to  the  mortgage  debt ;  but 
whether  they  ought  not  to  be  so 
paid  where  the  estate  is  so  sold  in 
an  administration  suit  in  which 
the  mortgagee  has  proved  for  the 
whole  mortgage  debt,  qucere.  In 
re  Mackinlay ;  Wardv,Macklnlay, 

S58 
See  Lunacy,  1,  2, 

COSTS  OF  SUIT  FOR  SEPA- 

RATION. 

See  Husband  and  Wife,  1. 


COSTS  (OF  SUIT  IN  ANOTHER 

BRANCH  OF  THE  COURT). 

See  TausTEE  (Costs  of),  1,  2. 

COSTS  OF  TRUSTEE. 
See  Trustee  (Costs  of),  1,  2. 

COVENANT. 

See  Shop  (Covenant  not  to  convert 
Premises  into). 

COVENANT  NOT  TO  BUILD. 
See  Injunction,  2. 


DAMAGES. 

See  Injunction,  1. 

Specific  Performance. 

DAMAGES  (PROOF  FOR  IN 
BANKRUPTCY). 

See  Bankruptcy,  2. 

DEAN  (FOREST  OF). 
See  Forest  of  Dean. 

DEATH  IN  TESTATOR'S  LIFE. 
See  Will,  1. 

DEBT  (FRAUDULENT  USE 

OF). 

See  Company,  1 . 

DEBTS  OF  LUNATIC. 
See  Lunacy,  4. 

DEBTS  (PROOF  OF). 
See  Bankruptcy,  2. 

DEED. 

See  Alteration  of  Instrument 
AFTER  Signature. 
Parcels. 

DEFENCE  AT  LAW. 

See  Pleading,  2. 
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DELAY. 
See  Injunction,  1. 

DEMURRER. 
See  Pleading,  1. 

DEPOSIT. 

See  Vendor  and  Purchaser,  2. 

"DESCENDANTS^" 
See  Will,  3. 

DESCRIPTION. 

See  Parcels. 

DISCRETION. 

The  court  of  appeal  will  not,  except 
in  an  extreme  case»  disturb  the 
selection  of  a  Receiver  by  a  Judge, 
unless  there  be  some  objection  in 
point  of  principle  to  the  person 
appointed.  How  objections  in 
point  of  principle  are  to  be  treated 
where  the  order  gives  the  person 
objected  to  liberty  to  propose  him- 
self as  Receiver.  Cookes  v.  Cookes. 
Page  526 

DISMISSAL  OF  BILL  ON 

PLAINTIFFS  APPLICATION. 

See  Costs,  2. 

DOUBLE  PORTIONS. 
See  Portions. 

DURESS. 

See  Nun. 


ELECTION. 

See  Conversion,  2. 

»« ENTITLED,"  WHETHER   IN 

INTEREST  OR  POSSESSION. 

See  Construction,  1. 


EQUITABLE  PLEA. 

See  Pleading,  2. 

EQUITABLE  WASTE. 
See  Waste. 

EXECUTOR. 
An  executor,  who  was  also  a  legatee, 
borrowed  500/.  and  gave  the  lender 
a  memorandum  reciting  that  the 
money  was  borrowed  for  the  pur- 
poses of  the  will,  and  agreeing  to 
charge  the  trust  estate,  "  so  far  as 
he  could  and  lawfully  might,!*  and 
his  legacy,  and  a  policy,  which  was 
part  of  the  assets,  with  the  repay- 
ment, and  to  execute  a  mortgage. 
Afterwards  the  executor  borrowed 
from  the  same  person  400/.,  and 
by  a  deed  reciting  the  will  and 
stating  certain  sums  to  be  due  from 
the  estate  to  the  executor,  and  that 
the  executor  owed  the  lender  900/., 
the  executor  assigned  to  the  lender 
all  the  sums  mentioned  to  be  due 
from  the  estate  to  the  executor  by 
way  of  security  for  the  900/.  with 
interest: — Heldt  that  the  lender 
had  by  this  deed  given  up  such 
claim,  if  any,  against  the  testator's 
estate,  as  he  had  under  the  memo- 
randum, and  could  only  establish 
a  security  upon  the  executor's 
beneficial  interest.  InreBretile; 
Brettle  v.  Bardelt.  Page  444 

EXPECTANT  HEIR. 

The  repeal  of  the  usury  laws  has  ndt 
altered  the  rules  of  the  Court  as  to 
dealings  with  expectant  heirs,  and 
accordingly,  where  an  extravagant 
young  man,  entitled  in  reversion  to 
an  estate,  and  very  much  pressed 
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for  money^  had  shortly  after  at- 
taining twenty -one  given  to  a 
money-lender  securities  bearing  an 
exorbitant  rate  of  interest,  they 
were  ordered  to  stand  as  a  security 
only  for  the  sums  actually  advanced 
and  interest  thereon  at  5L  per  cent, 
per  annum,     Crqfl  v.  Graham, 

Page  155 

EXPERT. 
See  Scientific  Person. 


FAMILY  ARRANGEMENT. 
In  order  that  a  transaction  not  other- 
wise valid  may  be  supported  upon 
the  ground  of  its  being  a  family 
arrangement,  there  must  be  a  full 
and  fair  communication  of  all 
material  circumstances  affecting 
the  subject  matter  of  the  agree- 
ment which  are  within  the  know- 
ledge of  the  several  parties,  whe- 
ther such  information  be  asked  for 
by  the  other  parties  or  not.  Green- 
wood V.  Greenwood,  28 

FIERI  FACIAS. 
See  Judgment. 

FOREST  OF  DEAN. 
The  upper  veins  of  coal  of  a  tract  in 
the  Forest  of  Dean  were  "  galed  " 
by  the  Crown  under  the  Forest  of 
Dean  Mining  Act  (I  &  2  Vict,  c. 
43)  to  the  Plaintiffs,  with  a  reser- 
vation that  the  underlying  veins 
might  be  galed  to  other  parties, 
**  but  to  be  worked  so  as  not  to 
impede  or  injure  the  working  of 
tracts  alreaily  allotttMl."    The  veins 


underlying  the  Plaintiffs'  colliery 
were  afterwards  galed  to  the  De- 
fendants, who  sunk  a  shaft  through 
the  Plaintiffs'  works : — Held,  that 
the  restriction  applied  only  to  the 
working  of  the  lower  seams  when 
reached,  and  did  not  abridge  the 
right  of  the  Defendants  to  sink  a 
shaft  through  the  upper  veins. 

Whether  the  commissioners  had 
power  under  the  I  &  2  Vict,  c.  45, 
to  impose  on  existing  galees  any 
rules  and  conditions  which  would 
diminish  the  rights  which  they  en- 
joyed before  the  act, —  Qtare, 
Goold  V.  The  Great  Western  Deep 
Coal  Company,  Page  600  ; 

FRAME  OF  BILL. 
See  Pleading,  1. 

FRAUD. 

1.  A  bill  was  filed  by  an  heir-at-law  to 
have  a  will  o?  real  estate  cancelled 
on  the  ground  that  it  had  been  ob- 
tained by  the  direct  fraud  of  per- 
sons taking  a  beneficial  interest 
under  it,  of  whom  the  principal 
Defendant  was  one: — Held,  by 
the  Lord  Justice  Turner  (the  Lord 
Justice  Knight  Bruce  doubting), 
that  notwithstanding  the  statutes 
21  &  22  Vict.  c.  27  (Sir  Hugh  M, 
Caims's  Act),  and  25  &  2Q  Vtct.c, 
42  (Mr.  RoWs  Act),  the  bill  was 
demurrable,  the  Plaintiff*'s  remedy 
being  only  at  law.  Jones  v. 
Gregory.  SS 

2.  In  1862,  an  act  was  passed  autho- 
rizing the  Corporation  of  London 
to  make  a  new  street  and  buy  cer- 
tain  Innfls  (including    the   land  of 
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the  Plaintiff*)  and  sell  such  parts 
of  them  as  were  not  required  to 
form  part  of  the  street.  Shortly 
before  the  passing  of  this  act,  the 
corporation  agreed  with  a  railway 
company,  which  had  no  power  to 
take  the  Plaintiff* 's  land>  that  if 
the  act  passed  the  company  would 
purchase  certain  lands  under  the 
act  and  sell  for  a  certain  price  a 
specified  part  of  them  to  the  com- 
pany, such  part  including  the  bulk 
of  the  Plaintiff**s  land,  only  a  small 
portion  of  which  was  required  to  be 
thrown  into  the  new  street.  The 
corporation,  afler  the  passing  of  the 
act,  gave  the  Plaintiff'  notice  to  take 
the  whole  of  his  land.  Held,  by  the 
Lord  Justice  Knight  Bruce,  the 
Lord  Justice  Turner  inclining  to 
the  same  opinion,  that  the  corpo- 
ration had,  by  entering  into  the 
above  agreement,  incapacitated 
themselves  from  forming  a  just 
judgment,  as  between  them  and 
the  Plaintiff*,  concerning  the  quan- 
tity of  his  land  which  they  should 
require,  and  that  an  injunction 
ought  to  be  granted  to  restrain 
them  from  proceeding  on  their 
notice. 

Per  the  Lord  Justice  Turner : — 
Whether  an  injunction  ought  not 
to  be  granted  on  the  ground  that 
the  corporation  were  buying  in 
order  to  sell  to  a  body  which  had 
no  capacity  to  take,  quare  ?  Gal- 
lomay  v.  The  Mayor ^  Aldermen  and 
Commons  of  the  City  of  London, 

Page^U 

See  CoMPANT,  1. 

Contributory,  2. 
Notice. 


FRAUDULENT  APPOINT- 

MENT. 

See  Power. 

FRAUDULENT  CONVEY- 
ANCE. 

See  Bankruptcy,  I. 

FRAUDULENT  PURCHASE. 
See  Annulling  Bankruptcy. 


GIFT  OVER. 
See  Construction,  I. 

GOODWILL. 
See  Partnership. 


HEIR. 
See  Expectant  Heib« 

HUSBAND  AND  WIFE. 
1.  A  solicitor,  who  had  been  employ- 
ed by  a  married  woman  to  conduct 
a  suit  for  judicial  separation,  which 
suit  ended  in  a  compromise,  claim- 
ed to  prove  as  a  creditor  against 
the  estate  of  the  hbsband  for  his 
costs,  as  necessaries  supplied  to 
the  wife.  The  Court  being  of 
opinion  that  there  was  no  reason- 
able ground  for  the  suit,  and  that 
the  solicitor,  though  he  believed 
that  there  was,  might  by  making 
proper  inquiries  have  ascertained 
that  there  was  not : — Held^  that  in 
these  circumstances  the  claim  Could 
not  be  sustained. 

Per  the  Lord  Justice   7icnirr« 


eoo 
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Whether  even  if  the  solicitor  had 
aAer  making  proper  inquiries  had 
reasonable  cause  for  his  belief  that 
there  were  good  grounds  for  insti- 
tuting the  suit,  he  could  have 
maintained  his  claim,  when  it  ulti- 
mately turned  out  that  the  wife 
had  not  any  such  case  as  would 
entitle  her  to  a  separation,  quiXte, 
Re  Hooper ;  Baylis  v.  fVatkins. 

Page  91 
2.  A  married  woman,  entitled  to  in- 
come for  her  separate  Jisc,  agreed 
to  assist  her  husband  in  obtaining 
a  loan  from  an  insurance  company. 
A  policy  was  accordingly  effected 
with  the  company,  by  which  a  sum 
was  assured  to  the  survivor  of  the 
husband  and  wife  upon  the  death 
of  the  one  first  dying.  By  a  mort- 
gage deed  of  the  same  date,  recit- 
ing an  agreement  for  a  loan  by  the 
office  at  the  request  of  husband 
and  wife,  the  wife  assigned  her 
separate  income,  and  the  husband 
the  policy,  by  way  of  mortgage  for 
securing  the  sum  advanced  by  the 
company.  By  the  same  deed  the 
husband  and  wife,  the  wife  joining 
for  the  purpose  of  binding  her  se- 
parate estate,  covenanted  that  the 
husband  would  pay  the  premiums 
on  the  policy,  and  there  was  a 
declaration  by  the  husband  alone 
that  if  he  did  not  pay  them  the 
mortgagees  might  pay  them  out 
of  the  income,  and  a  declaration 
by  all  parties  that  if  the  policy 
moneys  became  payable  before  the 
mortgage  debt  was  paid  the  com- 
pany might  pay  it  out  of  those 
moneys.  After  the  death  of  the 
husband    the    wife     claimed    the 


moneys  payable  under  the  policy 
as  being  a  chose  in  action  not 
settled  to  her  separate  use,  and 
therefore  incapable  of  being  ef- 
fectually assigned  daring  the  bus- 
band's  life  : — Held,  that  although 
the  policy  if  taken  alone  created 
an  interest  in  the  wife  not  capable 
of  being  assigned  so  as  to  bar  her 
right  by  survivorship,  yet  as  it  had 
been  created  for  the  purpose  of 
the  mortgage,  and  as  a  part  of  the 
same  transaction,  and  in  pursuance 
of  a  contract  that  it  should  be  a 
security  to  the  company,  the  wife*s 
interest  was  included  in  the  se- 
curity. Winter  v.  Easum,  Page  272 
See  Separate  Use. 


INCONSISTENCY. 
See  Pleading,  1. 

INFANT. 

1.  A  suit  was  instituted  on  the  16th 
of  October  on  behalf  of  infants  by 
their  great  uncle,  as  their  next 
friend,  for  the  administration  of 
the  estates  of  their  father  and 
mother.  On  the  18th  o^  November 
a  second  suit  was  instituted  on 
behalf  of  the  same  infants  by  a 
stranger  as  their  next  friend,  and  a 
decree  was  obtained  on  the  2 1st, 
the  solicitors  for  the  Plaintiffs  in 
the  second  suit  being  the  London 
agents  of  the  solicitors  of  the  De^ 
fendant : — Htld^  that  in  these  cir- 
cumstances the  institution  of  the 
second  suit  was  improper,  and  that 
the  conduct  of  it  ought  to  be  given 
to  the  next  friend  in  the  first  suit. 
Frost  V.  Ward,  70 
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2.  A  compromise  grounded  on  the 
supposed  insufficiency  of  a  real 
estate  to  pay  an  infant's  legacy, 
and  other  legacies  charged  upon 
it^  was  sanctioned  by  the  Court 
on  behalf  of  the  infant.  It  ap- 
peared that  at  the  time  of  the 
inquiry  as  to  the  compromise  being 
for  the  benefit  of  the  infant,  a 
document  relative  to  the  valuation 
of  the  estate— of  a  character  ren- 
dering it  doubtful  whether  the 
valuation,  which  throughout  the 
inquiry  was  treated  as  correct, 
was  not  based  on  erroneous  prin- 
ciples, so  as  to  give  an  under 
value, — was  in  the  possession  of 
the  owners  of  the  estate,  but  was 
not  laid  before  the  Master : — Heldf 
that  the  compromise  must  be  set 
aside,  for  that  it  was  the  duty  of 
the  owners  of  the  estate  to  bring 
the  case  fairly  before  the  Master, 
and  supply  all  material  i?)forma- 
tion  which  was  in  their  possession, 
and  that  the  case  was  not  altered 
by  his  being  satisfied  with  the 
materials  before  him,  and  not  ask- 
ing for  further  information. 

Per  the  Lord  Justice  Turner. 
A  compromise  sanctioned  by  the 
Court  on  the  part  of  an  infant 
cannot  be  set  aside  by  him  on  any 
ground  which  would  be  insufficient 
to  set  aside  a  compromise  between 
persons  sui  juris.  Whether  it  can 
always  be  set  aside  on  grounds 
which  as  between  parties  sui  juris 
would  be  sufficient,  qucere*  In 
neither  case  can  a  compromise  be 
set  aside,  unless  there  has  been  on 
the  part  of  the  person  claiming  the 


benefit  of  it  conduct  which  in  the 
view  of  a  courtof  equity  amounts  to 
fraud.    Brooke  v.  Lord  Moslyn, 

Page  37 S 

INJUNCTION. 
1.  The  Defendant  on  the  28th  of 
March  called  on  the  Plaintiff,  who 
occupied  a  house  adjoining  his, 
and  informed  her  that  he  was  going 
to  erect  a  photographic  studio  on  a 
building  at  the  rear  of  his  pre- 
mises, and  that  plans  had  been 
prepared.  The  Plaintiff  under  a 
misunderstanding  as  to  the  spot 
where  the  studio  was  to  be  erected 
made  no  objection  and  did  not  ask 
to  see  the  plans.  On  the  8th  of 
/^pril  the  workmen  commenced 
operations.  The  actual  erection 
of  the  studio  began  on  the  16th, 
and  the  first  complaint  was  made 
verbally  on  the  24th,  by  which  day 
considerable  progress  had  been 
made  in  the  building.  On  the  28th 
a  formal  written  complaint  was 
made,  and  on  the  5th  of  May  the 
Plaintiff  filed  her  bill  for  an  in- 
junction and  damages,  alleging  ob- 
struction of  air  and  light.  The 
bill  was  dismissed  with  costs  by  the 
Vice-Chancellor  on  the  ground  of 
delay  and  acquiescence. 

HelJt  that  although  there  had 
been  sufficient  acquiescence  to  jus- 
tify the  Court  in  refusing  an  in- 
junction on  interlocutory  applica- 
tion, there  had  not  been  such  ac- 
quiescence as  to  justify  the  dismissal 
of  the  bill  on  that  ground. 

The  case  for  an  injunction  fail- 
ing, whether  under  25  &  26  VicL 
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c.  42  (Mr.  Roll's  Act),  it  was 
obligatory  on  the  Court  to  decide 
upoo  the  question  of  damages, 
qvare. 

Held,'  however,  that  the  case 
was  one  in  which  the  Court  ought 
to  exercise  the  jurisdiction  given 
to  it  by  the  stat*  2\  &  22  VkL  c. 
n  (Sir  H.  M.  Caims's  Act),  and 
determine  whether  the  PlaintiflT 
was  entitled  to  any  and  vihat  da- 
mages. Johnson  v.  IVyatt.  Page  1 8 
2.  A  railway  company  bought  land 
from  the  Plaintiff,  and  in  the  pur- 
chase deed  covenanted  with  him 
Dot  to  erect  any  building  upon  it 
to  a  greater  height  than  eighteen 
feet  within  the  distance  of  eighty 
feet  from  certain  other  property  of 
his.  At  the  time  of  the  convey- 
ance the  railway  had  been  carried 
through  the  purchased  land  with 
two  lines  of  rails  on  a  viaduct 
thirty-three  feet  high,  part  of  which 
was  within  eighty  feet  from  the 
protected  property.  The  company 
afterwards  determined  to  widen 
their  railway,  so  as  to  have  four 
lines  of  rails,  and  commenced  build- 
ing on  the  purchased  land,  for  the 
purpose  of  widening  the  viaduct, 
piers  more  than  eighteen  feet  high, 
and  standing  within  eighty  feet  of  the 
protected  property  and  between  it 
and  the  old  viaduct : — Held^  by  the 
Lord  Justice  Turner ^  affirming  the 
•decision  of  Vice-Chancellor  Kin- 
derslejft  the  Lord  Justice  Knight 
Bruce  dissenting,  that  they  ought 
to  be  restrained  from  so  doing. 
Lloyd  V.  The  London,  Chatham  and 
Dover  Railway  Company.  568 


INROLMENT. 
See  Practice,  U 

INTENTION. 
See  Mistake. 

INTEREST. 
See  Separate  Use. 


JUDGMENT. 
A  Defendant  appealed  from  a  decree 
ordering  him  to  pay  the  Plaintiff's 
costs.  The  appeal  was  dismissed 
without  costs,  and  the  deposit  or- 
dered to  be  returned.  The  Plain- 
tiff, who  had  issued  a  fi.  fa.  for  the 
costs  of  suit,  applied  for  an  order 
staying  the  repayment  of  the  de- 
posit to  the  Defendant,  but  the  ap- 
plication was  refused.  Martyr  v. 
Lawrence.  Page  847 

JURISDICTION. 

See  Fraud,  1. 

Winding-up,  2. 


LANDS  CLAUSES  ACT. 

Where  a  piece  of  land  had  been  taken 
by  a  railway  company,  and  the 
purchase-money  paid  into  Court 
under  the  Lands  Clauses  Act,  the 
Court  allowed  the  money  to  be  laid 
out  in  building  cottages  on  another 
part  of  the  estate  which  was  lying 
waste  and  unproductive:  but  in 
such  a  case  no  part  of  the  money 
will  be  paid  out  till  the  buildings 
are  completed.  Re  Dummer's  Will, 
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LANDS  CLAUSES  ACT, 

Sect.  80. 
See  Lunacy,  2« 

LEASE. 

See  Specific  Performance. 

LIFE  ASSURANCE. 
See  Policy  of  Assurance. 

LIQUIDATORS. 

5ce  Winding-up,  2. 

LUNACY. 

1.  A  gentleman  was  placed  under  re- 
straint by  his  relations  as  being 
incapable  of  managing  his  affairs. 
He  had  previously  had  temporary 
fits  of  mental  aberration,  from 
which  he  had  recovered.  His  wife, 
who  was  living  separate  from  him, 
on  bearing  of  this  attack  sent 
medical  men  to  inquire  into  his 
state,  but  they  were  not  allowed  to 
see  him,  nor  was  she  allowed  any 
communication  with  him.  She 
thereupon  took  proceedings  in 
lunacy.  The  husband  in  a  few 
months  recovered : — Held^  that  the 
wife's  costs  of  the  proceedings 
ought  to  be  paid  by  the  husband. 

In  the  matter  of  F ,  an  alleged 

Lunatic.  Page  89 

St.  Where  freehold  land  of  a  lunatic 
had  been  taken  by  a  corporation 
under  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  and 
the  committee  petitioned  for  leave 
to  convey  the  corporation  and  to 
have  the  purchase-money  carried 
over  to  the  credit  of  the  lunacy  and 
invested  : — Held^  that  the  next  of 
kin  of  the  lunatic  were  proper  par- 
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ties  to  the  application,  and  that  their 
costs,  as  well  as  those  of  the  heir- 
at-law,  must  be  paid  by  the  cor- 
poration.    Re  Briscoe.     Page  249 

3.  Where  the  next  of  kin  of  a  lunatic 
are  unknown,  a  petition  in  lunacy 
ought  to  be  served,  not  on  the 
solicitor  to  the  Treasury,  but  on 
the  Attorney-General. 

A  sum  of  stock  was  standing 
in  the  names  of  G.  and  H.  as 
trustees  for  a  lunatic.  Q.  died  in 
1864,  and  E.  was  his  executor. 
H.  had  died  long  previously,  but 
no  such  proof  of  his  death  as  the 
bank  would  act  upon  could  be 
furnished.  An  order  was  made 
under  sect.  22  of  the  Trustee  Act, 
1850,  appointing  the  officer  of  the 
bank  to  concur  with  E,  in  trans- 
ferring the  stock  into  Court  :«- 
Held,  that  such  order  could  not  be 
made  on  the  petition  of  the  com- 
mittee alone.  In  re  John  Bourke, 
B.  G,  Bourke  and  6.  Bourke.  426 

4.  A  medical  gentleman,  in  whose 
care  a  lunatic  had  been  placed, 
presented  a  petition  during  her  life 
for  payment  out  of  her  estate  of 
the  balance  claimed  to  be  due  to 
him  for  her  maintenance: — Held^ 
that  an  order  for  that  purpose 
could  not  be  made  on  his  applica- 
tion ;  but  the  committee  appearing 
and  asking  for  an  inquiry  what 
was  due  to  the  Petitioner,  such 
inquiry  was  directed.  Re  T^an- 
shend.  519 
See  Resulting  Trust. 


MISJOINDER. 
See  Pleading,  1. 
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MISTAKE. 
A  father  and  son  disentailed  the 
family  estate,  and  resettled  it  to 
the  use  of  the  father  for  life,  re- 
mainder to  the  son  for  life,  with 
divers  remainders  over,  the  son 
having  a  power  given  him  of  pro- 
viding a  jointure  for  his  wife 
and  portions  for  younger  children. 
By  a  settlement  made  in  contem- 
plation of  the  marriage  of  the  son, 
and  bearing  even  date  with  the  re- 
settlement, the  son  exercised  these 
powers  to  their  full  extent.  By 
another  deed  of  the  same  date,  re- 
citing that  the  son  would  be  en- 
titled to  the  estates  on  the  death 
of  his  father,  the  son  purported  to 
charge  the  estates  with  the  pay- 
ment of  the  further  sum  of  1,200/. 
a  year  as  a  jointure  for  the  wife, 
and  the  furlher  sum  of  10,000/.  as 
portions  for  younger  children,  the 
additional  jointure  to  be  paid  at 
the  same  times,  in  the  same  man- 
ner and  with  the  same  powers  for 
its  recovery  as  the  original  join- 
ture, and  the  additional  portions 
to  be  raised  at  the  same  time,  by 
the  same  means  and  in  the  same 
manner  as  the  original  portions. 
And  the  son  covenanted  that  as 
soon  as  he  came  into  possession  he 
would  convey  the  estates  to  the 
trustees  of  the  settlement  to  such 
uses,  and  for  such  estates  for 
securing  the  additional  jointure 
and  portions  as  were  expressed 
and  contained  in  the  settlement 
securing  for  the  original  jointure 
and  portions  :~//f/</,  that  the  par- 
ties to  the  last-mentioned  deed  had 


no  intention  to  make  the  additional 
jointure  and  portions  affect  the 
estates  during  the  life  of  the  son, 
and  that  the  deed  did  not  affect 
the  son's  life  estate,  although  the 
holding  it  not  to  affect  this  life 
estate  made  it  wholly  inoperative. 
Ford  V.  Tynte.  Page  557 

MORTGAGE  (AGREEMENT 

FOR). 

See  Power  of  Sale,  2. 

MORTGAGE  BY  EXECUTOR. 
See  Executor. 

MORTGAGEE,  COSTS  OF,  IN 

ADMINISTRATION  SUIT. 

See  Costs,  d« 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  Property  being  put  up  for  sale  by 
a  first  mortgagee  was  bought  by  a 
second  incumbrancer  to  whom  the 
equity  of  redemption  had  been 
conveyed  on  trust  for  sale  on  de- 
fault in  payment  of  his  debt.  This 
sale  having  been  set  aside  at  the 
suit  of  the  representative  of  the 
mortgagor :  Held,  that  the  posses- 
sion of  the  purchaser  was  to  be 
referred  to  the  character  of  trus- 
tee and  that  the  account  of  the 
rents  received  by  him  was  not  as 
of  course  to  be  on  the  footing  of 
wilful  neglect  and  default. 

Per  the  L.  J.  Turner.  The 
second  incumbrancer,  being  not 
an  ordinary  mortgagee,  but  a  trus- 
tee for  sale,  was  incapacitated 
from  purchasing.  Parkinson  v. 
Hanhury,  4.">0 

2.  Where  a  first  mortgagee  duly  ex- 
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ercises  a  power  of  sale,  and  a  sub- 
sequent mortgagee  becomes  the 
purchaser,  such  subsequent  mort- 
gagee, in  the  absence  of  anything 
to  impeach  the  bona  fides  of  the 
transaction,  acquires  the  same  irre- 
deemable title  as  if  he  were  a 
stranger.     Sliaw  v.  Bunny, 

Page  468 
8.  A  second  mortgagee  may  pur- 
chase from  the  first  mortgagee, 
selh'ng  under  his  power  of  sale ; 
and  with  respect  to  the  question 
of  undervalue,  he  is  in  the  same 
position  as  a  stranger. 

The  circumstance  that  the  se- 
cond mortgage  is  in  the  form  of  a 
trust  for  sale  makes  no  difference. 

Nor  is  it  material  that  the  se- 
cond mortgagee  is  in  possession  at 
the  time  of  the  sale.  Kirkwood  v. 
Thompson*  6 1 3 


NECESSARIES. 
Sec  Husband  and  Wife,  1. 

NOTICE. 
W,^  a  solicitor,  being  indebted  to  £., 
and  being  pressed  for  payment  or 
further  security,  proposed  to  give 
him  a  second  mortgage  on  the  G. 
estate.  This  estate  had  been 
bought  in  the  name  of  the  Plain- 
tiff, who  was  however  only  a 
trustee  for  W,j  a  fact  which  did 
not  appear  on  the  deeds.  The 
proposal  being  acceded  to,  W.  sent 
to  E.*$  solicitors  the  draft  of  a 
mortgage  deed,  which  was  in  the 
common  form  of  a  mortgage  from 
the  Plaintiff  to  £.  for  money  ad- 
vanced at  the  time.      This  draA 


being  approved  by  JS.'*  solicitors, 
the  deed  was  engrossed,  and  was 
executed  by  the  Plaintiff  and 
handed  to  W,^  who  delivered  it  to 
E,y  no  communication  taking  place 
between  E,  or  his  solicitors  and 
the  Plaintiff.  The  security  of  the 
estate  having  proved  deficient,  E, 
sued  the  Plaintiff  on  the  covenant 
in  the  deed,  and  the  Plaintiff  there- 
upon filed  a  bill  to  be  relieved,  on 
the  ground  that  he  had  been  de- 
frauded by  W.  into  executing  a 
deed  containing  a  covenant  to  pay. 
Held^  that  E,  was  not  bound  to 
inquire  whether  the  Plaintiff,  who 
was  not  the  real  borrower,  had 
agreed  to  enter  into  a  covenant 
for  payment,  and  that  the  frame 
of  the  deed  did  not  affect  E.  with 
notice  of  any  fraud  that  might 
have  been  practised  by  W,  in  in- 
ducing the  Plaintiff  to  execute 
such  a  deed.  Greenfield  v.  Ed^ 
wards.  Page  582 

NUN. 
A  professed  nun,  who  had  taken  the 
vows  of  poverty  and  obedience, 
and  had  executed  a  deed  assign- 
ing all  her  property  to  trustees  for 
the  benefit  of  a  Roman  Catholic 
ecclesiastical  institution,  presented 
a  petition,  asking  for  the  transfer 
to  the  trustees  of  that  deed  of  a 
fund  in  Court  to  which  she  was 
entitled : — Held,  that  her  being  a 
professed  nun  did  not  affect  her 
capacity  to  take  or  dispose  of 
property,  and  that  whether  the 
deed  was  or  was  not  liable  to  be 
impeached  on  the  ground  of  her 
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being,  wheo  she  executed  it,  so 
circumstanced  as  to  be  unable  to 
exercise  her  own  free  will,  the 
Court  could  not  refuse  to  order  a 
transfer  of  the  fund  to  the  trustees 
upon  her  application.  In  re  Met- 
calfe'i  Trusts.  Page  122 


OCCUPANCY. 
See  Parcels. 

ORNAMENTAL  TIMBER. 
See  Waste. 


PARCELS. 
A  shop  was  demised  to  H,  C,  the 
landlord  retaining  the  right  of 
occupying  the  flat  roof.  Shortly 
afterwards  the  landlord  demised 
an  adjoining  house  to  another 
person,  with  the  right  of  walking 
and  sitting  on  the  roof  of  the  shop. 
//.  C.*<  lease  having  determined, 
the  landlord  demised  the  shop  to 
the  Plaintiff  by  the  description  of 
''all  that  shop  situate  at,  &c.,  as 
the  same  was  late  in  the  occupa- 
tion of  H.  C:'  The  lease  of  the 
house  having  afterwards  deter- 
mined, the  landlord  relet  it  to  the 
Defendant,  with  the  right  to  oc- 
cupy the  roof  of  the  shop  and  to 
erect  on  it  a  photographic  studio. 
Held,  by  the  Lord  Justice  Turner, 
affirming  the  decision  of  Vice- 
Chancellor  fVood,  dissentiente  the 
Lord  Justice  Knight  Bruce,  that 
the  words  "  as  the  same  was  late 
in  the  occupation  of  H.  CJ'  ought 
to  be  considered  as  inserted  only 


for  the  purpose  of  identifying  the 
property,  and  not  of  limiting  the 
operation  of  the  deed — that  the 
lease  to  the  PlaintiflT  therefore  gave 
him  a  right  to  the  occupation  of 
the  roof^  and  that  the  erection  of 
a  photographic  studio  by  the  De- 
fendant was  an  unlawful  act. 
Martyr  v.  Lawrence.        Page  261 

PARENT  AND  CHILD. 

See  Portions. 
Power. 

PARTIES. 
Where  a  bill  by  a  cestui  que  trust  is 
not  confined  to  seeking  relief  in 
respect  of  a  particular  breach  of 
trust,  but  a  general  account  of  the 
trust  estate  is  also  sought,  the 
General  Order,  Consol.  Ord.  VII. 
2|  does  not  dispense  with  the  ne- 
cessity of  all  the  trustees  being 
represented  in  the  suit.  Where, 
therefore,  a  bill  was  filed  against 
a  surviving  trustee  seeking  a  gene- 
ral account  of  the  trust  estate  on 
the  footing  of  wilful  neglect  and 
default : — Held,  that  the  legal  per- 
sonal representatives  of  a  co-trus- 
tee who  had  died  shortly  before 
the  filing  of  the  bill,  afler  having 
acted  and  received  assets  jointly 
with  the  surviving  trustee,  were 
necessary  parties  to  the  suit.  Cop* 
pard  v.  Allen.  17S 

PARTNERSHIP. 

The  goodwill  of  a  partnership  busi- 
ness having  been  ordered  to  be 
sold  by  the  Court  in  a  suit  insti- 
tuted by  the  surviving  partner,  it 
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was  directed  that  the  advertise- 
ments and  particulars  of  sale 
should  contain  a  notice  that  the 
sale  would  not  prevent  any  person 
theretofore  interested  in  the  busi- 
ness from  carrying  oo  the  like 
business  in  the  same  town.  John' 
ion  V.  Helleley.  Page  446 

PART  PERFORMANCE. 
See  Vendor  and  Purchaser,  1. 

PERSONAL  ESTATE. 

See  Conversion,  2. 

PETITION. 
See  Lunacy,  2. 

Resulting  Trust. 

PLAINTIFF  (APPLICATION 
BY  TO  STAY  PROCEED- 
INGS.) 

See  Costs,  2. 

PLEADING. 
1.  The  Plaintiff;  by  deed  reciting  a 
contract  for  sale  by  him  of  ceruin 
lands  and  shares  to  the  Defendant, 
conveyed  the  land  to  the  Defend- 
ant in  consideration  of  iOL  therein 
expressed  to  be  paid  and  of  a  co- 
venant by  the  Defendant  to  in- 
demnify the  Plain tiff^against  all  lia-, 
bility  in  respect  of  the  shares.  The 
Plaintiff*  afterwards  filed  his  bill, 
alleging  that  the  deed  was  exe- 
cuted merely  for  the  purpose  of 
enabling  the  Defendant  to  manage 
the  property  for  the  Plaintiff*  dur- 
ing his  absence  from  the  neigh- 
bourhood, and  was  not  intended 
to  give  the  Defendant  any  bene- 
Vol.  II-4. 


ficial  interest;  that  the  ftOl.  had 
never  been  paid,  and  that  the 
Plaintiff*  had  subsequently  paid 
calls  in  respect  of  the  shares,  and 
praying  for  a  reconveyance,  or,  if 
the  Court  should  be  of  opinion 
that  the  Defendant  was  entitled 
to  the  property  as  purchaser  ac- 
cording to  the  terms  of  the  deed, 
then  that  the  Plaintiff*  might  be 
declared  entitled  to  a  lien  for  the 
20/.  and  the  amount  of  calls  paid, 
and  might  have  relief  on  that  foot- 
ing : — Heldt  by  the  Lord  Justice 
Knight  Brucet  the  Lord  Justice 
Turner  doubting,  that  the  bill  was 
not  demurrable,  on  the  ground 
that  it  set  up  two  inconsistent 
cases.  Davies  v.  Oily,  Page  238 
2.  A  bill  to  restrain  a  Defendant 
from  setting  up  a  certain  plea  in 
an  action  at  law,  on  equitable 
grounds  which  the  Plaintiff*  might 
equally  have  availed  himself  of  at 
law,  is  not  demurrable  merely 
because  it  does  not  go  on  to  pray 
compensation  or  any  other  conse* 
quential  relief  in  equity. 

A  Plaintiff*  who  seeks  the  inter- 
ference of  a  court  of  equity  is  not 
bound,  as  the  price  of  such  inter- 
ference, to  bring  the  whole  matter 
into  equity.  Stewart  v.  The  Great 
JVestem  Rail,  Co,  and  Saunders, 

Si9 

POLICY  OF  ASSURANCE. 

A  policy  of  life  assurance  contained 
aprovision  that  if  the  assured  should 
die  by  his  own  act  the  policy  should 
be  void,  except  to  the  extent  of 
any  interest  acquired  therein  by 
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actual  assiginnent  by  deed  for  valu- 
able consideration,  or  as  security 
or  indemnity  or  by  virtue  of  any 
legal  or  equitable  lien  as  security 
for  money.  The  assured  assigned 
this  policy  by  deed  by  way  of 
mortgage  to  secure  an  amount  far 
exceeding  the  sura  assured,  the 
security  including  also  real  estates 
of  considerable  value.  The  assured 
afterwards  died  by  his  own  hand. 
The  oflSce  paid  to  the  moHgagee 
file  sum  assured  and  then  filed  a 
bill  darning  to  have  the  mortgage 
debt  thrown  primarily  on  the  real 
esute  comprised  in  the  security, 
or  at  least  to  have  it  apportioned 
between  the  policy  money  and  the 
estates  according  to  their  values, 
and  to  have  the  whole  or  the  ap- 
portioned part  of  the  policy  moneys 
raised  out  of  those  estates  and 
repaid : — Held^  affirming  the  deci- 
sion of  Vice-Chancellor  Wood,  that 
(apart  from  the  question  as  to  the 
effect  of  the  payment  by  the  office) 
the  office  had  no  equity  against 
the  real  estates  comprised  in  the 
mortgage.  The  Soiicitors*  and 
General  Life  Assurance  Society  v. 
Lamb.  Page  26\ 

See  Husband  and  Wife,  2. 
Ubn£WAl  of  Leaseholds. 

PORTIONS. 
A  father,  on  the  marriage  of  his 
daughter  C.  C,  covenanted  to  pay 
10,0001.  three  months  afVer  de- 
mand to  trustees,  to  be  held  upon 
trust  during  the  joint  lives  of  the 
husband  and  wife  to  pay  200/.  a- 
year  to  the  wife  as  pin  money  and 
the  residue  of  the  income  to  the 


husband,  and  after  the  death  of 
either  the  whole  income  to  the 
survivor  for  life,  and  afler  the 
death  of  the  survivor  upon  the 
usual  trusts  of  a  marriage  settle- 
ment for  children  and  issue.  The 
father  also  covenanted  to  pay  in- 
terest till  the  principal  was  paid. 
By  his  will  he  gave  his  residuary 
estate  to  trustees  in  trust  to  con- 
vert it  into  money,  pay  thereout 
his  debts  and  legacies,  and  stand 
possessed  of  the  residue  as  to  one 
moiety  upon  trust  to  pay  the  in- 
come to  his  daughter  C.  C.  for  life 
for  her  separate  use,  and  afler  her 
death,  then,  if  she  died  in  her  hus- 
band*s  lifetime,  upon  trust  for  such 
persons  other  than  her  husband  as 
she  should  by  will  appoint,  but  if 
she  survive  him,  for  such  persons  as 
she  should  by  deed  or  will  appoint, 
and  in  default  of  appointnoent  upon 
precisely  similar  trusts  for  his 
daughter  L.  P.,  with  an  ultimate 
limitation,  in  default  of  appoint- 
ment, to  his  nephew  C  B, ;  and  as 
to  the  other  moiety  upon  precisely 
similar  trusts,  except  that  the  dis- 
positions in  favour  of  L.  P.  pre- 
ceded those  in  favour  of  C.  C.  The 
10,000/.  was  not  paid  by  the  tes- 
tator in  his  lifetime .— Hf/rf,  by  the 
Lord  Justice  Kmgkt  Bruce,  affirm- 
ing the  decision  of  Vice-ChanceHor 
Wood,  dissentiente  the  Lord  Justice 
Turner,  that  the  10,000/.  payable 
under  the  settlement  roust  be  de- 
ducted from  C.  C^s  moiety  of  the 
residue. 

Held,  by  the  Lord  Justice  Turner, 
that  the  entire  dissimilarity  of  the 
trusts  of  the  settlement  and  will, 
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and  the  directions  in  the  will  for 
payment  of  debts  before  the  divi- 
sion of  the  residue  into  moieties, 
were  sufficient  to  outweigh  the 
leaning  of  the  Court  against  double 
portions,  and  that  the  10,000/. 
ought  to  be  paid  out  of  the  whole 
residue,  and  not  out  of  C.  C* 
moiety:  and  query,  whether  the 
first  ground  alone  would  not  be 
sufficient.  Coventry  v.  Chichester. 
Page  336 

POWER. 

Parents  having  a  power  of  appointing 
an  estate  to  all  or  any  of  their 
children  appointed  it  absolutely  to 
two  of  their  sons,  upon  the  under- 
standing that  the  appointees  should 
re-settle  the  estate  upon  certain 
trusts  for  the  benefit  of  all  the 
children  then  living  during  their 
respective  lives,  and  subject  there- 
to for  the  benefit  of  the  children 
of  the  sons.  This  re-settlement 
was  made  by  a  cotemporaneous 
deed : — Held,  that  the  transaction 
could  not  be  supported  by  analogy 
to  the  common  case  of  an  appoint- 
ment to  a  daughter  in  contempla- 
tion of  her  marriage,  accompanied 
by  a  cotemporaneous  settlement 
of  the  appointed  fund,  but  that  the 
appointment  was  void  in  equity,  as 
made  upon  a  bargain  for  the  bene- 
fit of  persons  not  objects  of  the 
power.     Pryor  v.  Pryor,  205 

POWER  OF  ATTORNEY. 
A  debtor  resident  abroad  executed  a 
power  of  attorney  authorizing   a 
person  in  this  country  to  execute 


a  deed  of  composition  with  his 
creditors.  The  execution  of  \he 
power  of  attorney  by  the  debtor 
and  of  the  composition  deed  by 
the  attorney  was  attested  by  soli- 
citors. 

Held,  that  the  terms  of  the  third 
rule  of  the  192nd  section  of  the 
Bankruptcy  Act,  1861,  had  been 
sufficiently  complied  with,  and  t^at 
the  deed  ought  to  be  registered. 
Re  Bell.  Page  672 

POWER  OF  SALE. 

1.  A  testator  devised  his  real  estate 
to  trustees  upon  trust  to  sell  and 
to  hold  the  proceeds  upon  trusts 
for  his  children  and  their  issue, 
subject  to  a  proviso  that  no  sale 
should  be  made  without  the  con- 
sent of  his  sons  and  daughters. 
The  testator  left  seven  children, 
one  of  whom,  a  daughter,  after- 
wards died,  and  her  husband  had 
become  absolutely  entitled  to  h^r 
share.  The  trustees,  with  the  con- 
sent of  the  surviving  children  and 
of  the  husband  of  the  deceaised 
daughter,  put  up  the  estate  for 
sale: — Held,  that  the  question, 
whether  an  effectual  sale  could  be 
made  without  consent  ^f  all  the 
seven  sons  and  daughters,  was  too 
doubtful  for  the  title  to  be  forced 
upon  a  purchaser.  SykesY.Sheard.6 

2.  A  member  of  a  building  society 
received  an  advance  from  the  funds 
of  the  society  and  deposited  the 
lease  of  his  land  with  the  trustees 
as  security  for  repayment,  at  the 
same  time  signing  an  agreement  to 
execute  a  mortgage.    He  afler- 
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wards  executed  a  mortgage  to  the 
trustees  cootaining  a  power  of 
sale,  under  which  the  trustees  sold 
the  property  for  the  remainder  of 
the  term  to  the  Defendants.  Pre- 
viously, however,  to  the  execution 
of  the  mortgage  the  mortgagor 
aaaigned  the  premises,  *' subject  to 
the  mortgage  to  the  building 
society,"  to  the  Defendants  for 
valuable  consideration,  who  there- 
by became  possessed  of  the  legal 
estate. 

Heldf  that  the  Defendants  must 
be  taken  to  have  had  notice  that 
the  mortgage  would  contain  a 
power  of  sale,  and  they  were  de- 
clared to  be  trustees  of  the  pro- 
perty for  the  Plaintiff.  Leigh  v. 
Lloyd.  Page  330 

iS«e  Mortgagor  and  Mortgagee, 

1,  2,  3. 

PRACTICE. 
1.  An  application  to  vacate  the  in- 
rolment  of  a  decree  may  be  made 
either  to  the  Lord  Chancellor  or 
the  Lords  Justices. 

A  decree  was  passed  by  the  Re- 
gistrar on  the  7th  of  ^pril.  Ac- 
cording to  the  usual  course,  at 
least  o|^  clear  day  elapses  before 
the  decree  is  given  out  to  the 
parties  as  passed  and  entered,  but 
in  cases  of  urgency  it  may  be  be- 
spoken for  the  following  day.  The 
Plaintiff's  solicitor  having  notice 
that  the  Defendants  intended  to 
appeal,  bespoke  the  decree  for  the 
following  day,  and  at  once  inrolled 
it.  On  the  9th  of  April  a  petition 
of  appeal  was  presented.     Setnble, 


that  the  deviation  from  the  ordi- 
nary course  of  proceeding  in  ob- 
taining the  decree  before  the  usual 
time  would  alone  have  been  a 
sufficient  ground  for  vacating  the 
inrolroent.  HUl  v.  The  South  Staf- 
fordshire Railway  Company. 

Page  230 
2.  A  Defendant  having  61ed  a  written 
answer,  but  omitted  to  file  a  printed 
copy,  the  Plaintiff  applied  for  a 
direction  to  the  Clerk  of  Records 
and  Writs  to  give  the  usual  certi- 
ficate to  set  down  the  cause  on 
motion  for  decree : — Held^  by  the 
Lord  Justice  Turner^  the  Lord 
Justice  Kn'fght  Brtice  doubting, 
that  the  Plaintiff  could  not  be 
allowed  to  waive  the  filing  a 
printed  copy  of  the  answer,  and 
must  proceed  as  if  no  answer  had 
been  filed.   Bloxsome  v.  Chichester, 

444 
See  Costs,  1. 

Infant,  1. 

Lunacy,  3,  4. 

Resulting  Trust. 

PRINCIPAL  AND  AGENT. 
See  Account,  1,  2, 

PROOF  OF  DEBTS. 
See  Bankruptct,  2. 

PROSPECTUS. 
See  Company,  2. 

PUBLIC  COMPANY. 
See  Fraud,  2. 


RAILWAY  COMPANY. 

See  Injunction,  2. 
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RATIFICATION. 

See  Vendor  and  Purchaser,  1. 

RECEIVER. 

See  Discretion. 

REHEARING  AS  TO  COSTS. 
See  Costs,  i. 

REINVESTMENT. 

See  Lands  Clauses  Act. 

RELEASE. 

See  Trustee  and  Cestui  que 

Trust. 

RENEWAL  OF  LEASEHOLDS. 

A  testator,  entitled  to  a  freehold  lease 
for  three  lives,  was  in  the  habit  of 
insuring  each  of  the  lives,  and  re- 
newing the  lease  at  a  fine  when  a 
life  dropped.  By  his  will  he  em- 
powered his  trustees  to  pay  the 
premiums,  to  renew  the  lease  and 
obtain  other  policies  on  the  new 
lives  on  the  plan  then  adopted. 
Subject  as  above,  he  directed  his 
trustees  to  accumulate  the  income 
of  his  real  and  personal  estate  for 
twenty-one  years,  and  at  the  end 
of  that  period  to  stand  possessed 
of  all  the  property  and  accumu- 
lations in  trust  for  A,  for  life,  re- 
mainder to  her  children  successively 
in  uil.  A,  had  two  children,  the 
eldest  of  whom  died  an  infant  in 
A*t  lifetime,  the  other  was  still 
living.  During  A.*^  life  one  of  the 
lives  dropped  ;  the  trustees  renew- 
ed the  lease  and  insured  the  new 
life,  afler  doing  which  a  large  sur- 
plus of  the  moneys  received  on  the 


policy  remained  io  hand.  A,  hav- 
ing died,  the  representative  of  the 
deceased  tenant  in  tail  claimed 
this  surplus  and  the  subsisting  poli- 
cies. 

Held^  that  a  valid  trust  was 
created  for  keeping  on  foot  the 
policies  subsisting  at  the  death  of 
the  testator,  and  by  means  of  them 
renewing  the  lease  and  effecting 
fresh  policies  on  the  new  lives,  and 
that  the  personal  estate  was  pri- 
marily liable  to  keep  on  foot  the 
policies  subsisting  at  the  death  of 
the  testator,  but  not  the  future 
policies,  and  that  subject  to  the 
above  trust,  the  personal  estate  of 
the  testator  vested  absolutely  in 
the  first  tenant  in  tail,  and  that 
her  representative  was  entitled  to 
thesurplus  of  the  moneys  under  the 
dropped  policy,  after  providing  for 
payment  of  the  future  premiums 
on  the  two  remaining  old  policies, 
and  paying  the  expenses  of  eflTect- 
ing'  the  new  policy,  but  was  not 
entitled  to  a  transfer  of  the  two 
remaining  old  policies,  for  that. the 
moneys  to  arise  from  them  were 
primarily  liable  to  the  expenses  of 
renewing  the  lease  and  obtaining 
fresh  policies.  Metier  v.  Stanley, 
'     Page  185 

REPAIRS. 
See  Specific  Performance. 


RESTRAINT  ON  ANTICIPA- 

TION. 

See  Separate  Use. 
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RESULTING  TRUST. 
A  married  woman,  living  separate 
from  her  husband,  invested  in  the 
names  of  her  son  and  daughter 
moneys  arising  from  savings  of 
her  separate  estate.  The  mother 
died  appointing  her  daughter  her 
executrix.  The  son  having  become 
lunatic,  a  transfer  to  the  daughter 
as  executrix  was  ordered  on  peti- 
tion without  a  bill.  Re  De  Visme. 
Page  17 

RETURN  OF  DEPOSIT. 
See  VxMDOR  and  Purchaser,  2. 

REVERSION. 
See  Conversion,  1. 
Expectant  Heir. 
Husband  and  Wife,  2. 


SALE  OF  GOODWILL. 
See  Partnership. 

SATISFACTION  OF  POR- 
TIONS. 

See  Portions. 

SCIENTIFIC  PERSON. 
The  report  of  an  expert  under  15  & 
16  VtcU  c.  80,  8.  42,  is  not  to  be 
looked  at  in  the  light  of  an  award, 
but  only  as  furnishing  materials 
for  the  information  and  guidance 
of  the  Court.     Ford  v.  Tynte.  127 

SCRIP  CERTIFICATES. 

See  Winding-up,  3. 


SECURITY  (WHETHER  SUB- 
STITUTIONARY  OR  CUMU- 
LATIVE). 

See  Executor. 

SEPARATE  USE. 
A  testator  gave  his  residuary  per- 
sonalty to  trustees  upon  trust  dur- 
ing the  life  of  his  daughter  (a  mar- 
ried woman),  to  pay  the  income 
*'  froni  time  to  time  when  and  as 
the  same  shall  be  due  and  received, 
but  not  in  the  way  of  anticipa- 
tion," into  the  proper  hands  of  the 
daughter,  for  her  separate  use. 
The  residuary  estate  consisted  of 
a  bond  debt  payable  by  instal- 
ments, and  carrying  interest  which 
was  payable  once  a-year  : — Held^ 
that  although  interest  is  for  many 
purposes  treated  as  accruing  de  die 
in  diem,  the  daughter  could  not 
effectually  assign  an  apportioned 
part  of  the  interest  for  the  current 
year  up  to  the  date  of  the  assign- 
ment, but  could  only  deal  with  the 
interest  afler  it  had  become  pay- 
able according  to  the  terms  of  the 
bond.  In  re  BrettU;  JoUands  v. 
Burdeit.  Page  79 

SEPARATION  (COSTS  OF 

SUIT  FOR). 

See  Husband  and  Wife,  1. 

SERVICE. 
See  Lunacy,  3. 

SETTING  ASIDE  COxMPRO- 

MISE. 

See  Infant,  2. 
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SETTLED  ACCOUNT. 

See  Account,  2,  3. 

SETTLEMENT. 
See  Construction,  !• 
Mistake. 

SHAREHOLDER. 
B,  applied  for  twenty  shares  in  a 
joint  stock  company  registeifed 
under  the  Acts  of  1856  and  1857, 
paid  a  deposit  of  IO5.  per  share 
upon  them,  and  signed  a  letter  of 
application,  agreeing  to  accept  the 
twenty  shares  or  any  less  number 
that  might  be  allotted  to  him.  The 
applications  for  shares  were  so  few 
that  the  company  never  com- 
menced operations,  and  after  rather 
more  than  a  year  an  order  was 
made  for  winding  it  up.  The 
directors  bad  retained  B.''s  deposit 
and  used  it,  and  he  had  never 
applied  for  the  return  of  it,  but  no 
allotment  of  shares  was  ever  made 
either  to  him  or  to  any  of  the  other 
applicants: — Held,  reversing  the 
order  appealed  from,  that  B.  was 
not  a  contributory.  In  re  The 
Adelphi  Hoiel  Company,  Limited, 
Best*s  case.  Page  650 

See  Company,  1. 

SHOP  (COVENANT  NOT  TO 
CONVERT  PREMISES  INTO). 
A  lease  of  a  house  contained  a  cove- 
nant by  the  lessee  to  use  the  bouse 
as  a  private  dwelling-house  only, 
provided  that  if  any  of  the  adjoin- 
ing houses  of  the  lessor  should  be 
"  converted  into  a  shop,"  the  les- 
see might  "  couvert  the  demised 
premises  to  a  similar  use."     One 


of  the  adjoining  houses  of  the 
lessor  was  afterwards  let  to  a  pho- 
tographer, who  exhibited  photo- 
graphs outaide*  and  used  the 
ground-floor  room  for  the  exhibi- 
tion of  photographs  and  the  sale  of 
albums,  cases  and  frames,  the  door 
being  kept  open  by  day,  but  no  al- 
teration was  made  in  the  building. 
Semble,  that  '*  conversion  into  a 
shop"  might  be  effected  by  user, 
without  any  structural  alterations 
of  the  house,  and  that  there  had 
been  such  a  user  of  the  house  for 
the  sale  of  goods  as  to  be  a  conver- 
sion into  a  shop  within  the  mean- 
ing of  the  proviso.  Wilkinson  v. 
Rogers.  Page  62 

SOLICITOR. 
The  jurisdiction  of  the  Court  over 
solicitors,  as  officers  of  the  Court, 
for  misconduct,  is  very  special,  and 
will  not  be  exercised  on  an  ordi- 
nary summons  for  taxation  of  a  bill 
of  costs. 

On  the  occasion  of  the  transfer 
of  the  securities  of  first  and  second 
mortgagees  to  a  third  mortgagee, 
a  sum  of  money  was  paid  to  the 
solicitor  acting  on  behalf  of  the 
first  and  second  mortgagees  and 
the  mortgagor  on  account  of  his 
costs,  and  was  added  to  the  mortgage 
debt.  Afterwards  he  sent  in  his 
bill  of  costs  to  the  third  mortgagee, 
which  included  charges  for  busi- 
ness done  for  the  mortgagor,  ai|d 
also  for  business  done  for  the 
mortgagees  in  a  common  law  court. 
The  third  mortgagee  took  out  a 
summons  for  taxation  of  the  bill : 
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^Heldy  that  he  could  have  no 
relief  upon  that  application  either 
under  the  Solicitors*  Act,  or  under 
the  general  jurisdiction  of  the  Court. 
Re  Forsyth,  Page  509 

SOUCITOR  AND  CLIENT. 

See  Notice. 

SPECIFIC  PERFORMANCE. 
The  Defendant  agreed  to  grant  the 
Plaintiff  a  lease  of  a  public-house, 
and  to  make  and  form  therein  a 
spirit  vault,  and  put  in  plate  glass 
windows  and  do  everything  there- 
with necessary  at  his  own  expense, 
and  paint  new  the  outside  of  all 
the  woodwork,  as  well  as  put  the 
slates,  chimney-pots  and  roofing  in 
thorough  repair.  A  decree  direct- 
ing specific  performance  of  the 
agreement  to  grant  the  lease  and 
directing  an  inquiry  as  to  damages 
for.  the  non-performance  of  the 
agreement  with  respect  to  the 
vault,  windows,  painting  and  re- 
pairs, was  affirmed  on  appeal. 
Middleton  v.  Greenwood.  142 

See  Vendor  and  Purchaser,  I. 

STATUTE. 
See  Construction,  2, 

STATUTES. 
5S  Geo,  3,  c.  141  (Annuity  Act). 

See  Annuity  Act. 
14-2  Vict.  c.  43  (Dean  Forest). 

See  Forest  of  Dean. 
1^2  ru:t.c,  110,  w.  12,  14,  18. 

See  Judgment. 
8  Vict,  c.  1 8  (Lands  Clauses  Act),  s, 
69. 

See  Lands  Clauses  Act. 


8  Vict.  c.  18  (Lands  Clauses  Act),  s. 
80. 
See  Lunacy,  2. 
18  4-  14  Vict.  c.  60  (Trustee  Act, 
1850),*.  22. 
See  Lunacy,  3. 
15  ^  16  Vict.  c.  80  (Masters  Aboli- 
tion Act),  s,  42. 
^See  Scientific  Person. 
21   ^  22  Vict.  c.  27  (Sir  H.  M. 
Cairns* s  Act). 
See  Fraud,  1. 
Injunction,  1. 
24  /^  25  rtct.  c.  134  (Bankruptcy 
Act,  1861), «.  192. 
See  Bankruptcy,  2. 

24  4-  25  rtct.  c,   134  (Bankruptcy 

Act,  1861),  s.  192,  r.  3. 
See  Power  of  Attorney. 

25  ^  26  rtct.  c.  42  (Mr.  RoU's  Act), 
See  Fraud,  1. 

Injunction,  1. 
25  ^  26  Vict,  c,  89  (Companies  Act, 
1862),  f.  80. 
See  Winding-up,  1. 

STATUTORY  POWER. 
See  Fraud,  2. 

STAYING  PROCEEDINGS. 

See  Costs,  2. 

SUICIDE. 

See  Policy  of  Assurance. 

SUMMARY  JURISDICTION 
•     OVER  SOLICITOR. 
See  Solicitor* 

SUPPRESSION. 
See  Family  Arrangement. 

SURETY. 
See  Bankruptcy,  1. 
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SURVIVORS. 

See  Power  of  Sale,  1. 
Will,  2. 

SURVIVORSHIP. 
See  Husband  and  Wife,  2. 


TAXATION. 

See  Solicitor. 

TENANT  FOR  LIFE. 
£(ee  ConyersioNi  1. 
Waste. 

THELLUSSON  ACT. 
See  Construction,  3. 

TIMBER. 
See  Waste. 

TRUST. 
See  Corporation. 

TRUSTEE. 

See  Parties. 

TRUSTEE  ACT,  1850,  s.  22. 
See  Lunacy,  3. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

A  trustee  holding  a  fund  for  trust  for 
three  children  allowed  their  father 
to  receive  the  income  of  their 
shares  during  their  respective 
minorities,  considering  him  to  be 
unable  to  maintain  them.  Two  of 
the  children  attained  twenty-one 
in  the  father's  lifetime,  and  re- 
ceived their  shares  of  the  capital. 
The  father  died  bequeathing  his 
property  to  the  three  children 
equally,  and  appointing  the  trustee 


his  executor.  The  youngest  child 
attained  twenty-one  soon  af^er  his 
death,  and  within  a  few  weeks  re- 
ceived her  share  of  the  capital  of 
the  trust  fund,  and  signed  a  re- 
ceipt expressing  her  approbation 
of  the  mode  in  which  the  income 
had  been  applied  during  her  mi- 
nority. About  half  a  year  after- 
wards she  and  her  two  sisters  re- 
ceived their  shares  of  the  father's 
estate  and  gave  a  release  by  deed 
to  the  trustees.  After  this  she 
filed  a  bill  to  charge  the  trustees 
with  the  dividends  accrued  on  her 
share  of  the  trust  fund  during  her 
minority : — Hvld^  that  afler  having, 
with  a  knowledge  of  the  facts,  re- 
ceived from  the  trustee  her  share 
of  her  father's  estate,  which  was 
primarily  liable  to  the  claim,  and 
given  him  a  release,  she  could  not 
maintain  the  claim  against  him. 
Aveline  v.  Melhuuh.        Page  288 

TRUSTEE  (COSTS  OF). 
1.  The  official  manager  of  a  com- 
pany made  an  application  in  a  suit 
attached  to  another  branch  of  the 
Court.  The  application  was  re- 
fused with  costs,  and  the  order 
refusing  it  contained  a  declaration 
that  the  costs  of  the  official  ma- 
nager ought  not  to  be  paid  out  of 
the  estate  of  the  company : — 'Held^ 
that  there  was  no  jurisdiction  to 
make  such  a  declaration,  and  that 
it  must  be  struck  out,  the  question 
whether  these  costs  ought  to  be 
allowed  out  of  the  estate  of  the 
company  being  for  the  decision  of 
the  Judge   to  whose   Court   the 
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winding-up  was  attached.     Jones 
V.  Jones.  Page  294. 

2.  In  iuits  against  executors  by 
strangers,  it  is  not  the  course  of 
the  Court  to  insert  in  the  decree 
a  declaration  that  the  costs  of  the 
executors  are  to  be  allowed  out  of 
the  testator's  estate,  and  the  omis- 
sion of  such  a  declaration  does  not 
amount  to  a  decision  that  they 
ought  not  to  be  so  allowed. 

Ad  order  on  further  conside- 
ration having  been  made  in  an 
administration  suit  containing  the 
usual  direction  for  taxing  and 
paying  the  costs,  and  costs,  charges 
and  expenses  properly  incurred, 
of  the  executors,  the  executors 
claimed  under  the  head  of  costs, 
charges  and  expenses  the  costs 
incurred  by  them  since  the  decree 
in  the  administration  suit  in  un- 
successfully defending  a  suit  in 
which  a  decree  had  been  made 
against  them  without  saying  any- 
thing as  to  their  costs.  A  motion 
for  a  direction  to  the  taxing  master 
to  review  his  certificate  disallow- 
ing these  costs  having  been  re- 
fused, on  the  ground  that  they  had 
been  adjudicated  upon  in  the  suit 
in  which  they  had  been  incurred  : 
— Held^  on  appeal,  that  the  motion 
ought  not  to  have  been  disposed 
of  on  that  ground,  but  that  the 
question  whether  the  costs  were 
costs,  charges  and  expenses  pro- 
perly incurred  ought  to  have  been 
entered  into.  Graham  v.  Wickham, 

497 

TRUST  FOR  RENEWAL. 
Set  Renewal  of  Leaseholds. 


TRUST  FOR  SALE. 
See  GoMVEBaioNt  !• 

Mo&TOAGOE  ANJ>  Mo&TOAGXE, 

1.  2,  3. 

TRUST  RESULTING. 
See  Rbsultino  Trust. 


UNDUE  INFLUENCE. 

See  Nun. 

USURY. 
See  ExPBCTAHT  Heir^ 


VACATING  INROLMENT. 
See  Practice,  I. 

VALUABLE  CONSIDERA- 
TION. 

See  CONBIDERAJIOK. 

VENDOR  AND  PURCHASER. 

1.  An  agent  of  a  railway  company, 
without  any  direct  authority, 
agreed  to  sell  to  the  Plaintiff  a 
piece  of  land  of  the  company  at  a 
certain  price  per  acre.  Some  of 
the  terms  were  that  the  company 
should  lay  down  a  branch  railway 
to  the  land — that  the  Plaintiff, 
who  was  going  to  erect  ironworks 
on  the  land,  should  use  the  com- 
pany's railway  in  preference  to 
others — use  it  whenever  reaaon- 
ably  practicable,  and  for  the 
longest  distance  it  was  reasonably 
capable  of  use  —  and  that  the 
trafHc  to  and  from  the  works 
should  be  conveyed  on  the  terms 
of  a  certain  prior  agreement  of  the 
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8th  of  May  between  the  parties 
relating  to  another  piece  of  land 
bought  by  the  Plaintiff  from  the 
company,  and  the  other  stipula- 
tions of  that  agreement  carried 
out.  The  company's  surveyor 
measured  the  land,  the  company's 
engineer  laid  down  the  branch 
railway  to  it,  the  Plaintiff  was  let 
into  possession,  and  his  machinery 
was  brought  in  the  company's 
waggons  to  the  land,  and  there 
deposited.  After  this  the  com- 
pany refused  to  complete  the  sale. 
On  an  appeal  from  a  decree  of  the 
Master  of  the  Rolls  directing  spe- 
cific performance  :— 

Heldt  by  the  Lord  Justice 
Turner^  dissentiente  the  Lord 
Justice  Knight  Bruce,  that  the 
stipulations  as  to  the  use  of  the 
Defendants*  railway  by  the  Plain- 
tiff did  not  render  a  decree  for 
specific  performance  improper;  for 
that  the  insertion  of  a  covenant  to 
that  effect  would  effectuate  what 
the  parties  must  be  held  to  have 
contemplated. 

Heldf  by  the  Lord  Justice 
Turner,  that  although  the  com- 
pany's agent  contracted  without 
sufficient  authority,  the  company 
must  be  held  by  its  acts  to  have 
ratified  the  contract,  and  that  the 
contract  thereby  became  binding 
on  the  company,  although  not  under 
their  common  seal,  nor  executed 
in  any  other  of  the  modes  men- 
tioned in  7  &  8  rtct.  c.  16,  s.  97, 
and  that  specific  performance 
ought  to  be  decreed,  especially  as 
possession  had  been  given. 


Held^  also,  by  the  Lord  Jus- 
tice Turner,  that  the  fact  of  no 
sufficient  evidence  having  been 
given  of  the  contents  of  the  prior 
agreement  of  the  8th  of  August, 
did  not  prevent  a  decree  for  spe- 
cific performance,  for  that  where 
possession  has  been  given  under 
an  agreement  the  Court  will,  if 
possible,  ascertain  the  terms  of 
the  agreement,  and  give  effect  to 
them. 

The  doctrine  of  part  perform- 
ance, as  regards  incorporated  com- 
panies, considered. 

Per  the  Lord  Justice  Turner. 
A  purchaser's  being  let  into  pos- 
session is  enough  to  take  a  con- 
tract out  of  the  Statute  of  Frauds, 
whether  the  vendor  or  the  pur- 
chaser is  seeking  specific  perform- 
ance. Wilson  V.  The  West  HartU- 
pool  Railway  Company, 

Page  475 
2,  A  bill  by  a  vendor  for  specific 
performance  being  dismissed,  and 
the  purchaser  not  wishing  for  an 
order  for  return  of  the  deposit, 
unless  it  was  ordered  to  be  re- 
turned with  interest: — Held,  by 
the  Lord  Justice  Knight  Bruce, 
the  Lord  Justice  Turner  giving  no 
opinion,  that  the  Court  ought  not 
to  order  a  return  of  the  deposit, 
but  to  leave  the  purchaser  to  his 
remedy  at  law.     Rede  v.  Oakes, 

518 

VENTRE  SA  MERE. 
See  Children. 

VESTING. 

See  Construction,  1. 
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VOLUNTARY  ASSIGNMENT. 

A  person  entitled  to  an  equitable  re- 
versionary interest  in  a  sum  of 
stork  made  a  voluntary  assignment 
of  it  by  deed  to  trustees.  No  no- 
tice was  given  of  this  deed  either 
to  the  trustees  named  in  it,  or  to 
any  person  interested  under  it,  or 
to  the  original  trustees  of  the 
stock ;  the  assignor  retained  the 
deed  and  subsequently  destroyed 
it,  and  made  a  different  disposition 
by  will  of  the  fund,  which  was 
still  standing  in  the  names  of  the 
original  trustees  : — Hcldt  that  un- 
less the  deed  could  be  successfully 
impeached  on  the  ground  of  fraud, 
mistake  or  surprise,  it  operated  as 
an  effectual  disposition  of  the  fund, 
notwithstanding  the  absence  of  no- 
tice and  the  retention  and  destruc- 
tion of  the  deed  by  the  assignor. 
Re  fVay*s  Trusts.  Page  365 

VOLUNTARY  WINDING-UP. 

See  WiNDiNCKUP,  2. 


WASTE. 
What  a  prudent  owner  would  do  in 
the  proper  course  of  management 
is  no  measure  of  what  a  tenant  for 
life  without  impeachment  of  waste 
may  do  as  to  cutting  timber  planted 
or  left  standing  for  ornament. 

HaUiwell  v.  Phillips,  4  Jur.  {N. 
S.)  607,  observed  upon. 

Form  of  inquiry  as  to  cutting 
ornamental  timber.  Ford  v.  Tt/ntc, 

127 


WILFUL  DEFAULT. 
See  Annullimo  Bankruptcy. 

MORTOAGOR      AND       MoRTOA- 
OES,   1. 

WILL. 
1.  A  testator  gave  his  residuary 
estate  in  trust  for  his  wife  for  life, 
and  afler  her  death  he  directed 
that  one-sixth  of  the  fund  should 
be  held  in  trust  to  pay  the  income 
to  his.  daughter  H,  R,  for  life,  and 
after  her  death  for  her  children, 
who  being  a  son  or  sons  should 
attain  twenty-one,  or  being  a 
daughter  or  daughters  attain  that 
age  or  marry.  He  gave  other 
shares  upon  similar  trusts  for 
others  of  his  children  by  name  and 
their  children  respectively.  The 
will  contained  a  proviso  that  if 
any  of  his  said  children  should  die 
without  having  any  child  who 
under  the  above  trust  should  be- 
come absolutely  entitled  to  a  share 
of  the  trust  fund,  then  as  well  the 
original  share  thereby  given  as  also 
the  share  accruing  under  the  pro- 
viso to  each  child  whose  issue 
should  so  fail  and  his  or  her  child- 
ren or  child,  should  go  to  the 
survivors  or  survivor  of  the  tes- 
tator's said  children,  and  if  more 
than  one  in  equal  shares  during 
their  respective  lives,  and  after 
their  respective  deaths  the  said 
shares  to  be  respectively  trans- 
mitted to  such  their  respective 
children  or  child  as  thereinbefore 
expressed  with  respect  to  their 
original  shares. 

//.  R,  was  living  at  the  date  of 
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the  will,  but  died  childless  in  the 
testator's  lifetime : — Heldj  that  her 
share  was  not  undisposed  of,  but 
that  the  gift  over  in  the  proviso 
took  effect.  Rackham  v.  De  la 
Mare.  Page '74 

2.  A  testator  gave  real  estate  to  his 
wife  for  life,  and  directed  that 
after  her  death  it  should  be  di- 
vided, share  and  share  alike, 
amongst  twelve  persons  mentioned 
by  name,  "  or  the  survivors  of 
them."  All  those  persons  sur- 
vived the  testator,  but  some  of 
them  died  before  the  widow  : — 
Heldy  that  the  rule  laid  down  in 
Cnpps  V.  Wolcott,  4  Mad.  11,  ap- 
plies to  real  as  well  as  personal 
estate,  and  that  the  estate  belonged 
to  such  of  the  twelve  persons  as 
survived  the  tenant  for  life.  Be 
GregsorCs  Estate.  428 

3.  A  testator  gave  the  proceeds  of 
the  sale  of  his  real  estates  after  the 
determination  of  certain  life  estates 
*'  to  such  person  or  persons  as 
shall  at  that  time  be  the  nearest 
in  blood  to  me,  as  descendants 
from  my  great-grandfather  J,  5., 
and  whose  kindred  with  me  ori- 
ginates from  him."  At  the  date 
of  the  will  the  only  lineal  descend- 
ants of  /.  S.  were  the  testator  and 
his  sister,  a  lady  above  sixty  years 
of  age : — //cW,  by  the  Lord  Jus- 
tice Turner^  aflSrming  a  decree 
of  the  Master  of  the  Rolls,  the 
Lord  Justice  Knight  Bruce  dissent- 
ing, that  the  objects  of  gift  were 
such  persons  as  were  nearest  in 
blood  to  the  testator  out  of  a  class 
composed  both  of  the  descendants 


of  J.  S.  and  of  the  persons  whose 
kindred  with  the  testator  origi- 
nated from  their  being  related  to 
J.  S.     Best  V.  StoneJiewer. 

Page  537 
See  CoKSTRUCTioN,  3. 

WILL  (SUIT  TO  SET  ASIDE). 
See  Fraud,  1. 

WINDING-UP. 

1.  An  order  for  winding  up  a  com- 
pany on  the  application  of  a  cre- 
ditor, on  the  ground  that  the 
company  has  not  paid  the  Peti- 
tioner his  debt  within  twenty-one 
days  after  notice  requiring  pay- 
ment (under  25  &  26  Hct.  c.  89, 
s.  80),  will  not  be  made  unless  the 
twenty -one  days  have  elapsed  be- 
fore the  petition  is  presented. 

Per  the  Lord  Justice  Turner. 
Attempts  to  enforce,  by  means  of 
a  winding-up  petition,  the  pay- 
ment of  a  debt,  the  lllibility  to 
which  is  bona  fide  disputed  by  the 
company,  are  not  to  be  encou- 
raged, and  semble,  in  such  a  case 
the  petition  ought  to  be  ordered 
to  stand  over  till  the  debt  is  esta- 
blished. Be  TheCathoUcPuhluhing 
and  Bookselling  Company^  Umited. 

116 

2.  The  shareholders  in  a  mining 
company  within  the  jurisdiction  of 
the  Stannaries  passed  a  resolution 
for  a  voluntary  winding-up  of  the 
company,  and  appointed  two  liqui- 
dators. A  creditor  presented  a 
petition  for  a  compulsory  winding- 
up,  upon  which  the  Vice- Warden 
made  an  order  directing  the  volim- 
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tary  winding-up  to  continue  under 
the  supervision  of  the  Court,  and 
substituting  a  new  liquidator  for 
one  of  those  appointed  by  the 
resolution  :-~Held,  by  the  Lord 
Justice  Knight  Bruce^  the  Lord 
Justice  Turner  doubting,  that  the 
Vice- Warden  had  jurisdiction  to 
remove  the  liquidator  appointed 
by  the  shareholders.  Re  The  Old 
Wheal  Neptune  Mining  Company 
(Limited) ;  Ex  parte  Pulbrook ; 
Ex  parte  Eawlingt.  Page  34  8 

S.  The  transferee  of  scrip  certificates 
transferable  by  delivery,  which 
entitled  the  holder  to  become  a 
shareholder  in  respect  of  the 
shares  therein  mentioned,  and  in 


the  meantime  to  receive  dividends, 
petitioned  for  the  winding-up  of 
the  company  : — Heldf  by  the  Lord 
Justice  Knight  Bruce^  affirming  the 
decision  of  the  Master  of  the  Rolls 
(the  Lord  Justice  Turner  dissent- 
ing), that  the  Petitioner  admittini; 
himself  to  be  a  contributory  and 
undertaking  to  do  all  acts  neces- 
sary to  make  himself  a  share- 
holder, a  winding-up  order  might 
be  made  on  his  petition.  Re  Lit- 
tkhampton,  ^c.  Company  (  Limited), 
Page  521 
See  Contributory,  1, 2. 

WRITTEN  ANSWER. 
See  Practice,  2. 
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